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THE  COUNTY  OF  DOUGLAS,  Respondent,  v.  THOMAS 
CLARK  ET  AL.,  Appellants. 

BolUM,  Pbivate. — A  petitioner  haying  paraaed  the  mode  pointed  out  by  the  Code 
Act  of  1876  (Seas.  Laws) ,  becomes  entitled  to  the  road  as  a  matter  oi  right. 

Eaice.— A  bond  exacted  by  the  Coonty  Court  to  indemnify  the  eoonty  against 
the  expenses  of  location,  and  damages  assessed*  is  Toid  as  being  oontraiy  to  pub- 
lic policy. 

Bamx.— The  Connty  Conrt  has  no  anthority  to  take  such  a  bond  mider  section  1, 
Misc.  Laws.    ^ShaX  section  refers  only  to  corporate  affiurs. 

Bamk.  —  The  power  of  locating  a  priyate  road  is  entirely  of  a  pdblio  natore. 

Appeal  from  Douglas  County.    Reversed. 
W.  B.  WiOU,  for  Appellants. 
/.  W,  HamiUon^  for  Respondent. 

Thayer,  J. — The  appellant  commenced  an  action  in  said 
Circuit  Court,  upon  a  bond  executed  by  the  appellant  to  the 
county  of  Douglas,  in  the  penal  sum  of  two  hundred  dollars. 
The  condition  in  the  said  bond  is  as  follows: — 

^^  Whereas,  the  above-named  Thomas  Clark  has  made  applica- 
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tion  to  the  above-named  court  for  a  private  road  from  his  prem- 
ises in  section  two  (2)  township  twenty-three  (23)  south,  range 
four  (4)  west,  in  Douglas  County,  Oregon,  over  and  across  the  land 
of  David  Huff,  in  said  section,  township,  and  range,  and  county 
and  State,  said  private  road  to  be  thirty  feet  wide.  Now,  if  the 
said  Thomas  Clark  shall  pay  all  cost  and  damage  that  may  be 
awarded  against  him  upon  the  hearing,  granting,  or  refusal  of 
said  petition,  or  opening  of  said  private  road  as  prayed  for  in 
said  petition,  or  otherwise,  then  this  obligation  to  be  null  and 
void,  else  to  remain  in  full  force  and  effect." 

It  appears  from  the  complaint  that  after  the  said  petition  for 
the  road  was  presented,  viewers  were  appointed  by  the  County 
Court  for  said  county  to  view  out  and  locate  it,  and  to  assess  dam- 
ages to  be  sustained  thereby ;  and  that  before  proceeding  further 
in  the  matter,  the  County  Court  exacted  from  the  petitioner 
the  bond  which  he,  as  principal,  and  the  two  other  appellants 
as  sureties^  executed.  The  complaint  also  contains  an  alle- 
gation that  the  bond  was  taken  to  indemnify  the  county  against 
the  payment  of  costs  and  damages  which  might  be  awarded 
against  it  by  reason  of  the  location  of  the  road,  and  to  provide 
against  the  costs  and  damages  that  might  be  assessed  against  it 
on  appeal, from  the  assessment  of  damages  given  by  the  viewers 
to  the  Circuit  Court;  and  it  contains  a  further  allegation  tliat  such 
appeal  was  taken;  and  that  it  was  adjudged  by  the  Circuit  Court 
that  the  appellant,  said  David  Huff,  recover  judgment  against 
the  county  for  damages  sustained  by  him  by  reason  of  the  loca- 
tion of  the  road  through  his  premises,  in  the  sum  of  three  hun- 
dred dollars,  with  costs  of  proceeding,  which  judgment  and  costs 
the  county  had  paid ;  that  the  county  had  demanded  this  money 
from  the  appellants,  but  that  they  had  not  paid  it.  The  prayer 
of  the  complaint  is  for  the  recovery  of  this  amount.  The  appel- 
lants filed  a  demurrer  to  the  complaint,  upon  the  ground  that  the 
facts  stated  therein  did  not  constitute  a  cause  of  action.  The 
Circuit  Court  overruled  tlie  demurrer,  and  the  appellants  refusing 
to  answer  over,  judgment  was  entered  against  them  in  accordance 
with  the  prayer  of  the  complaint,  from  which  judgment  this 
appeal  is  taken. 
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The  main  question  in  the  case  is  whether  the  County  Court 
lias  authoritj  to  exact  from  the  petitioner  for  the  road  such  a 
bond  as  the  one  in  snit,  and  to  enforce  its  penalty  for  a  violation 
of  its  conditions.  The  proceeding  was  taken  under  the  Act  of 
1876.  (Session  Laws,  1876,  p.  25.)  Section  1  of  said  act  pro- 
vides: "That  whenever  it  shall  appear  to  the  County  Court  by 
the  sworn  petition  of  any  person  that  the  residence  of  such  per- 
son is  not  reached  by  any  convenient  public  road  heretofore  pro- 
vided for  by  law,  and  that  it  is  necessary  that  the  public  and 
such  person  shall  have  ingress  and  ^ress  from  the  residence  of 
such  person,  the  County  Court  shall,  thereupon,  appoint  three 
disinterested  freeholders  of  the  county  as  viewers,  and  cause  an 
order  to  be  issued  directing  them  to  meet  at  a  time  therein  speci- 
fied, and  not  less  than  ten  days  from  the  making  of  such  order, 
and  view  out  and  locate  a  county  road  thirty  feet  in  width,  from 
the  residence  of  such  person  to  some  other  public  road  omavigable 
stream,  according  to  the  application,  and  to  assess  the  damages 
to  be  sustained  thereby.  A  copy  of  which  order  shall  be  served 
upon  the  persons  through  whose  land  said  road  shall  pass,  within 
four  days  after  the  making  of  such  order.''  Section  2  of  said  act 
provides  the  mode  of  performance  of  the  duty  of  the  viewers. 
Section  3  provides  in  r^ard  to  the  report  of  the  viewers  to  the 
County  Court,  and  that  if  the  County  Court  is  satisfied  that  such 
report  is  just,  and  after  pajnnent  by  the  petitioner  of  the  costs  of 
locating  such  road,  and  the  damage  is  assesfsed  by  the  viewers, 
that  the  court  shall  order  such  report  to  be  confirmed,  and  declare 
it  to  be  a  public  road,  and  that  the  same  shall  be  recorded  as 
such,  and  that  any  person  aggrieved  by  the  assessment  of  damages 
may  appeal  within  twenty  days  after  the  confirmation  of  such 
report  to  the  Circuit  Court.  Section  4  provides  for  the  preven- 
tion and  punishment  of  persons  obstructing  the  road.  Section  5 
provides  that  such  public  roads  shall  be  called  "roads  of  public 
easement,"  and  shall  be  opened  and  kept  public  by  the  person 
applying  for  the  same.  These  various  provisions  include  the 
substance  of  said  act,  and  are  easily  construed.  They  confer  no 
power  whatever  upon  the  County  Court  in  regard  to  the  exaction 
or  enforcement  of  any  bond,  nor  can  it  be  implied  from  any  express 
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authority  given.  The  mode  of  procedure  is  explicitly  pointed 
out  therein.  The  County  Court,  whenever  a  sworn  petition  of 
a  person  is  presented  to  it  showing  the  necessary  facts,  must 
appoint  the  viewers,  and  upon  their  report  being  made  to  it  shall, 
if  it  is  satisfied  that  the  report  is  just,  and  after  payment  of  the 
cost  of  location  and  damage  assessed,  order  it  confirmed,  and 
declare  the  route  viewed  out  and  located  to  be  a  public  road, 
and  that  it  be  recorded  as  such.  The  County  Court  cannot 
properly  say  to  the  petitioner  that  it  will  confirm  the  report  and 
establish  the  road  upon  his  executing  a  bond.  Such  roads  can 
only  be  established  when  it  is  necessary  that  the  public  and  the 
applicant  have  ingress  and  egress  from  the  residence  of  the  appli- 
cant, and  after  he  has  paid  the  costs  of  locating  it  and  the  dam- 
ages assessed  by  the  viewers,  and  then  it  becomes  a  matter  of 
right.  To  demand  a  bond  in  such  case  would  be  contrary  to 
public  policy.  It  would  be  liable  to  influence  the  court  to  over- 
look the  public  necessify  which  authorizes  the  locating  of  such 
roads. 

The  counsel  for  the  appellant  has  expressed  in  his  brief  the 
correct  view  of  the  question,  and  I  can  do  no  better  than  to  pro- 
duce his  argument,  and  the  authorities  he  cites  to  sustain  it. 

The  County  Court  had  no  authority  to  require  or  take  this 
bond.  See  Session  Laws,  1876,  page  25,  section  1 ;  and  page 
26,  section  3,  provides  that  if  the  County  Court  is  aaiisjled  that 
such  report  is  just,  and  after  payment  by  the  petitioners,  they 
shall  declare  such  road  to  be  a  public  road. 

Our  statute  has  prescribed  when  and  in  what  cases  the  County 
Court  may  require  bonds  of  petitioners  for  public  roads.  (See 
Code,  p.  725,  §  14.) 

This  is  not  such  a  case;  the  County  Court  for  the  transaction 
of  county  business  is  a  creature  of  the  statute,  and  must  look  to 
the  statute  for  authority  to  act  in  any  case,  and  this  statute  must 
be  respected. 

A  bond  taken  by  an  officer  without  authority  to  require  it  is 
void.  {Benedict  v.  Bray,  2  Cal.  251-255 ;  Alexander  v.  J^lber^ 
nagel,  27  La.  An.  557 ;  United  States  v.  Himasoin^  6  Sawy.  199 ; 
Baylies  on  Sureties  and  Guarantors,  p.  60.) 
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'  The  respondent's  counsel  claimed  that  the  county  through 
their  regularly  authorized  officers  had  the  right,  and  it  was 
their  duty  to  demand  fix)m  the  petitioner  for  said  road  of  public 
easement  the  payment  of  all  costs  and  damages  incurred  in  the 
location  of  said  road.     (Session  Laws,  1876,  p.  26,  §  3.) 

This  carries  necessarily  by  implication  the  right  to  provide 
for  the  re-imbursement  of  the  county  by  a  sufficient  undertaking. 

The  power  given  by  statute  to  a  county  to  make  "all  neces- 
sary contracts^  and  to  do  all  other  necessary  acts  in  relation  to 
the  property  and  concerns  of  the  county,"  is  sufficiently  broad 
and  comprehensive  to  include  all  contracts  which  have  for  their 
object  the  securing  of  the  repayment  of  money  necessarily 
expended  at  the  petition  and  request  of  one  most  interested. 
(Code,  p.  535,  §  1.) 

The  bond  in  this  case  is  under  seal,  as  shown  by  the  com- 
plaint, and  imports  k  consideration  coming  within  the  rule 
adopted  by  this  court  in  the  case  of  Paddock  v.  Hume,  6  Or.  86. 

When  an  undertaking  does  not  contravene  public  policy,  nor 
violate  a  statute,  it  is  binding  between  the  parties,  and  will  be 
enforced  by  the  courts,  and  cited  in  support  of  the  last  proposi- 
tion a  large  number  of  cases.  I  am  unable  to  agree  with  this 
construction  of  the  Act  of  1876,  or  that  the  power  given  to 
counties  by  section  1,  page  535,  of  the  Greneral  Laws  of  Oregon, 
authcMPizing  them  to  make  "all  necessary  contracts  in  relation  to 
the  property  and  concerns  of  the  county,"  has  any  application 
to  the  laying  out  of  public  roads.  The  authority  there  referred  to 
relates  to  corporate  afiairs,  while  the  one  sought  to  be  exercised 
IS  entirely  of  a  public  nature;  nor  do  I  believe  that  the  require- 
ment of  the  bond  in  such  a  case  would  not  contravene  public 
policy.  On  the  other  hand,  I  believe,  for  the  reasons  before  sug- 
gested, that  it  would.  Under  this  view  it  is  unnecessary  to  con- 
sider any  of  the  other  points  in  the  case.  The  judgment  should 
be  reversed  and  the  complaint  dismissed* 
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'^^1         LYONS    AND    CHAMBERLAIN,   Respondents,  v. 
«  *73l  JAMES  B.  LEAHY,  Appellant. 

Fbaudulikt  Traxbveb.  —A  conveyanoe  made  without  any  consideration,  or  npon 
some  reserTation  for  the  benefit  of  the  grantor,  or  to  some  person  who  has  no 
interest  in  the  conveyanoe,  or  upon  a  secret  trust,  may  be  set  aside  without 
reference  to  the  knowledge  or  intent  of  the  grantee. 

Same.  —The  equity  of  a  purchaser  for  a  valuable  consideration  is  greater  than  that 
of  a  creditor. 

Same. — Notice  of  the  fraudulent  intent  of  the  grantor  must  be  actual;  but  it  is  a 
question  of  fact,  and  may  be  established  by  direct  endenoe,  or  it  may  be  inferred 
from  circumstances,  and  from  proof  of  the  vendee's  knowledge  of  facts  calculated 
to  awaken  suspicion. 

SAjfE.  —Knowledge  of  facts  which  should  put  a  prudent  man  upon  inquiry  are  suf- 
ficient to  warrant  an  inference  of  actual  notice. 

Sams.— Where  the  grantor  being  insolvent  transferred  property  to  his  business 
partner,  by  whom  it  was  transferred  to  grantor's  brother,  defendant,  without 
consideration  in  either  case,  and  defendant  negotiated  a  loan  of  six  hundred  dol- 
lars upon  the  property,  which  was  worth  two  thousand  five  hundred  dollars, 
and  gave  the  six  hundred  dollars  to  the  insolvent,  and  it  was  claimed  it  was  used 
by  him  to  pay  some  of  his  debts,  the  transfer  was^  set  aside  as  crediting  a  secret 
trust,  and  because  it  was  fraudulent. 

Same. — The  deed  being  fraudulent  was  not  allowed  to  stand  as  a  security  for  money 
advanced. 

Appeal  from  Multnomah  Coanty.    Affirmed. 

Facts  are  stated  in  the  opinion  of  the  court. 

Woodward  &  Woodward^  and  W.  M.  Oregory^  for  Respondents. 

1.  A  voluntary  conveyance  by  an  insolvent  debtor  imports 
fraud.     (Bump  on  Fraudulent  Conveyances,  §  265.) 

2.  If  the  voluntary  deed  operated  to  hinder  creditors  the 
fraudulent  intent  will  be  conclusively  presumed. 

3.  Bigelow  v.  Stringer,  40  Mo.  195;  Greens  v.  Tantum,  19 
N.  J.  Eq.  109. 

4.  The  purchaser  should  prosecute  inquiry  where  circum- 
stances are  suspicious.  {Bartlett  v.  Gibson,  17  Fed.  Rep.  297; 
Atwood  V.  Impson,  20  N.  J.  Eq.  156;  Baker  v.  Bliss,  39  N.  Y. 
70 ;  Avery  v.  Johann,  27  Wis.  251 ;  David  v.  Birchard,  53  Wis. 
492;  Kerr  on  Fraud,  236;  DemU  v.  Van  Sickle,  29  N.  J.  Eq. 
209.) 
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5.  The  appellant  having  taken  the  property  subject  to  a 
secret  trust  in  favor  of  the  insolvent  debtor,  the  conveyance  to 
him  was  void.  (Lukena  v.  Aird,  6  Wall.  78;  Power  v.  AUston, 
93  111.  587;  Moore  v.  Wood,  100  111.  461.) 

6.  A  fraudulent  purchaser  claiming  to  hold  for  himself  abso- 
lutely will  not  be  protected.  {Ferguson  v.  HiUmany  55  "Wis. 
181;  Post  v.  Stiger,  29  N.  J.  Eq.  554;  Martha  v.  Ourley,  90 
N.  Y.  372.) 

Alex.  Bemsteiny  for  Appellant. 

Fraud  is  never  presumed. 

It  is  not  sufficient  to  prove  fraud  in  the  grantor,  unless  the 
grantee  participated  therein. 

Lord,  C.  J. — The  plaintiffi  brought  this  suit  to  have  certain 
deeds,  conveying  certain  real  property  from  the  defendant  James 
R  Leahy  to  the  defendant  Isaac  N.  Solis,  and  the  same  from 
the  defendant  Isaac  N.  Solis  and  Maria,  his  wife,  to  the  defend- 
ant William  J.  Leahy,  set  aside,  on  the  ground  that  the  same 
were  executed  without  any  consideration,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  plaintiffs,  judgment 
creditors  of  James  B,  Leahy.  After  issue  joined,  the  suit  was 
referred  and  tried  before  a  referee,  who  found  on  all  the  ques- 
tions involved  in  favor  of  the  plaintifls,  and  reported  the  same  to 
the  court,  all  of  which  was  subsequently  confirmed  by  the  court 
and  a  decree  entered  in  accordance  therewith.  From  this  decree 
the  defendant  William  J.  Leahy  appeals  to  this  court.  The 
contention  of  the  appellant  resolves  itself  into  two  propositions  : 
(1)  That  he  is  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, and  that  the  deed  executed  to  him  ought  to  be  allowed 
to  stand ;  but  (2)  that  if  the  court  for  any  reason  should  not  sus- 
tain this  proposition,  that  the  deed  to  him  should  be  allowed  to 
stand  as  security  for  his  re-imbursement  or  indemnity. 

Notice  of  fraudulent  intent.  Under  the  provisions  of  statute, 
when  a  conveyance  is  allied  to  have  been  made  with  the  intent 
to  hinder,  delay,  and  defraud  creditors,  the  question  of  fraudu- 
lent intent  is  to  be  deemed  a  question  of  fact  and  not  of  law 
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($  54) ;  but  the  provisions  referred  to  are  not  to  be  construt^  to 
affect  or  impair  the  title  of  a  purchaser,  for  a  valuable  consider- 
ation, unless  it  shall  appear  that  such  purchaser  had  previous 
notice  of  the  fraudulent  intent  of  his  immediate  grantor,  or  of 
the  fraud  rendering  void  the  title  of  such  grantor.  (Misc.  Laws, 
§  55,  p.  623.)  It  is  "previous  notice"  of  the  fraudulent  intent 
of  the  grantor  which  renders  void  the  conveyance  of  the  pur- 
chaser for  a  valuable  consideration.  When  the  conveyance  is 
made  without  any  consideration,  or  upon  a  secret  trust,  or  upon 
some  reservation  for  the  benefit  of  the  grantor,  or  to  some  per- 
son who  has  no  interest  whatever  in  the  conveyance,  the 
knowledge  and  intent  of  the  grantee  are  not  material,  and  the 
conveyance  may  be  set  aside  at  the  instance  of  the  creditors. 
But  when  the  grantee  pays  a. valuable  consideration  for  the 
property,  and  without  "  previous  notice"  of  the  fraudulent  intent 
of  the  grantor,  he  will  be  protected  in  the  purchase.  The 
equitable  interest  of  the  creditor  in  the  property  of  the  debtor 
the  law  recognizes,  and  declares  a  transfer  intended  to  defeat 
their  demands  as  fraudulent  and  void;  but  the  statute  protects 
the  right^i  of  a  purchaser  for  a  valuable  consideration,  and  with- 
out notice  of  the  fraudulent  intent  on  the  part  of  the  grantor, 
because,  as  Mr.  Bump  says,  "  the  equity  of  such  purchaser  is 
superior  to  that  of  a  general  creditor,  for  the  obvious  reason  that 
the  purchaser  has  not,  like  the  creditor,  trusted  to  the  personal 
responsibility  of  the  debtor,  but  has  paid  the  consideration  upon 
the  faith  of  the  debtor's  actual  title  to  the  specific  property." 
(Bump's  Fraudulent  Conveyances,  228.)  As  to  what  will  con- 
stitute notice  seems  to  be  of  difficult  definition.  It  is  usually 
distinguished  by  the  text-writers  as  actual  or  constructive  notice. 
But  the  groupings  under  these  heads  have  not  always  been  satis- 
factory, and  the  adjudicated  cases  indicate  much  confusion  and 
conflict  as  to  what  is  actual  notice.  (Wade  on  Notice,  p.  2;  2 
Pomeroy's  Equity  Jurisprudence,  §  696.)  In  New  York,  under 
a  statute  like  our  own,  it  is  held  that  the  notice  under  the  pro- 
visions cited  is  actual  notice;  that  such  notice  or  knowledge 
may  be  established  by  direct  evidence,  or  it  may  be  inferred 
from  circumstances,  and  established  by  proof  of  the  vendee's 
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knowledge  of  &cts  pointing  to  the  fraudulent  intent  or  calcu- 
lated to  awaken  suspicion ;  but  that  where  it  appears  that  he 
was  entirely  innocent  and  free  from  any  guilty  knowledge  or 
suspicion,  mere  negligence  in  not  inquiring  into  facts  known  to 
him  which  were  calculated  to  put  him  upon  inquiry  is  not 
equivalent  to  a  want  of  good  faith,  and  does  not  charge  him  with 
notice  of  the  fraud.  Rapallo,  J.,  said:  "Although  the  vendee, 
in  fact,  acted  in  good  faith  and  did  not  even  suspect  fraud,  yet, 
if  the  jury  think  he  ought,  under  the  circumstances,  to  have 
been  suspicious  and  to  have  looked  for  fraud,  his  innocent  con- 
fidence in  the  integrity  of  his  vendor  must  be  punished  by  the 
loss  of  his  title,  and  he  must  be  charged  as  a  party  to  any  fraud 

which  investigation  would  have  disclosed We  think  in 

cases  like  the  present,  where  an  intent  to  defraud  creditors  is 
alleged,  the  question  to  be  submitted  to  the  jury  should  be, 
whether  the  vendee  did  in  fact  know  or  believe  that  the  vendor 
intended  to  defraud  his  creditors,  and  not  whether  he  was  negli- 
gent in  failing  to  discover  the  fraudulent  intent,^*  etc.  {Parker 
V.  Qmner,  93  N.  T.  124;  Steams  v.  Gage,  79  N.  Y.  102.) 
These  cases  repudiate  the  doctrine  of  constructive  notice  as  hav- 
ing no  application  in  such  case.  In  this  court,  the  law  as  thus 
decided  was  applied  and  approved.  In  Coolidge  v.  Heneh/y  11 
Or.  327,  it  was  held  that  where  a  valuable  consideration  is  paid, 
the  grantee  is  not  affected  by  anything  short  of  actual  notice  of 
the  ^udulent  intention  of  the  grantor  in  making  the  conveyance, 
and  that  the  doctrine  of  constructive  notice  has  no  application 
in  such  case.  In  Wisconsin,  under  a  like  statute,  a  different 
conclusion  seems  to  have  been  reached,  or  at  least,  a  less  strict 
rale  is  held.  In  Hoover  v.  Humpy  65  Wis.  78,  the  court  say: 
"The  words  'actual  notice'  in  section  2243  of  the  Revised 
Statutes,  and  *  previous  notice'  in  section  2324  of  the  Revised 
Statutes,  are  equivalent  expressions,  and  the  rule  stated  is,  that 
notice  must  be  held  to  be  actual  when  the  subsequent  purchaser 
has  actual  knowledge  of  such  facts  as  would  put  a  prudent  man 
on  inquiry,  which  if  prosecuted  with  ordinary  diligence  would 
lead  to  actual  notice  of  the  right  or  title  in  conflict  with  that 
which  he  is  abcmt  to  purchase.    Where  the  subsequent  puiv 
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chaser  has  such  knowledge  of  such  facts,  it  becomes  his  duty  to 
raake  inquiry,  and  he  is  guilty  of  bad  faith  if  he  neglects  to  do 
so,  and  consequently  he  will  be  charged  with  the  actual  notice 
he  would  have  received  if  he  had  made  the  inquiry/^  Here, 
the  court  holds  that  a  knowledge  of  such  facts  as  would  put  a 
prudent  man  on  inquiry,  if  prosecuted,  amounts  to  notice,  and 
charges  him,  in  contemplation  of  law,  with  knowledge  of  the 
fraudulent  intent  of  his  grantor.  Other  cases  might  be  referred 
to,  but  these  are  sufficient  to  illustrate  the  divergence  of  judicial 
utterance  under  a  like  statute  as  to  actual  notice.  As  the  fraudu- 
lent intent  is  a  question  of  fact  and  not  of  law,  all  agree  that 
notice  of  such  intent  may  be  proved  by  direct  evidence,  or 
inferred  from  facts  and  circumstances.  When  the  fact  of  the 
intended  fraud  is  shown  to  have  been  communicated  orally  or 
in  writing  to  the  party  to  be  charged,  the  evidence  is  direct  of 
actual  notice.  But  experience  has  demonstrated  that  this  kind 
of  proof  can  seldom  be  expected  or  obtained.  Hence,  the  cir- 
cumstances of  the  transaction  must  be  resorted  to  for  ascertain- 
ing the  truth,  or  uncovering  the  fraud.  When  the  facts  and 
circumstances  in  which  the  transaction  originated  are  of  so 
significant  character  as  to  point  to  the  fraudulent  intent  of  the 
grantor — in  effect  to  impart  knowledge  of  it  to  the  grantee — 
the  inference  of  actual  notice  may  be  quite  as  convincing  to  the 
mind  as  where  the  information  is  conveyed  directly.  It  some- 
times.bappens  that  the  facts  which  environ  a  transaction,  quite 
iUB  satisfactorily  explain  or  disclose  its  true  inwardness,  and 
impart  knowledge  of  its  object,  or  of  the  intended  fraud,  as  any 
.declaratory  statement  or  other  information  more  directly  con- 
veyed. But  it  is  not  always  possible  to  establish  a  state  of  facts 
from  which  actual  notice  of  the  fraudulent  intent  may  so  satis- 
factorily or  convindngly  be  inferred  and  fastened  upon  the 
^grantee.  The  facts  in  evidence  may  be  only  such  as  are  calcu- 
lated to  excite  siispidon  and  put  a  prudent  man  upon  inquiry, 
})ut  these,  admitted  or  uncontradicted,  are  sufficient  to  warrant 
rtlic  inference  of  actual  notice,  as,  in  that  case,  the  facts  are  not 
susceptible  of  any  other  rational  deduction.  A  transfer  of  prop- 
erty with  knowledge  of  such  facts,  although  for  a  valuable  con- 
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sideration,  is  iuooDsistent  with  good  faith  and  fair  dealing,  and, 
therefore,  as  a  reasonable  inference,  warrants  the  finding  of 
actual  notice  of  the  intended  fraud. 

Facta  showing  frauduleni  intent  Now  turning  to  the  evidence, 
the  facts  in  this  case  show  that  the  defendant  James  B.  Leahy 
Ls  the  brother  of  the  defendant  Wm.  J.  Leahy,  and  that  the 
defendant  Isaac  N.  Solis  a  short  time  before  had  been  the  busi- 
ness partner  of  James  B.  Leahy;  that  at  the  time  the  property 
was  transferred  to  Solis,  James  B.  was  insolvent,  and  that  the 
transfer  was  made  without  consideration;  that  the  property 
would  have  brought  at  a  forced  or  cash  sale  two  thousand  five 
hundred  dollars ;  that  Solis,  after  holding  the  property  for  a  few 
days,  and  manifestly  under  the  circumstances  as  detailed  in  the 
record,  in  trust  for  James  B.,  and  at  his  request,  transferred  the 
property  to  Wm.  J.  without  consideration.  During  all  this 
time  Wm.  J.  knew  thoroughly  the  financial  troubles  and  con- 
dition of  James  B.  —  had  gone  over  minutely  his  accounts,  and 
had  counseled  and  advised  with  him  concerning  his  afiairs,  and 
at  the  time  he  took  the  property  from  Solis,  at  the  instance  of 
his  brother,  knew  and  understood  the  circumstances  under  which 
Solis  took  and  held  the  property.  It  is  explained  that  the  prop- 
erty was  put  in  the  hands  of  Solis  to  raise  money  to  pay  debts ; 
but  the  conduct  of  Solis  so  shortly  afl;er  the  transfer,  his  refusal 
to  go  forward,  or  have  anything  to  do  with  it,  his  unwillingness 
to  longer  hold  the  property,  and  the  necessity  he  made  of  put- 
ting it  into  other  hands  to  retain  the  secret  trust  already  created, 
is  inconsistent  with  such  explanation,  and  shows  that  the  prop- 
erty was  put  beyond  the  reach  of  creditors  to  hinder  and  delay 
their  demands.  The  same  argument  is  made  in  behalf  of  Wm. 
J.,  with  this  difference :  As  to  him,  it  is  claimed  that  although 
he  took  the  property  with  a  knowledge  of  such  facts,  that  it  was 
for  the  purpose  of,  and  that  he,  in  fact,  did  borrow  of  the  Loan 
Association,  of  which  he  became  a  member,  to  further  that  object, 
about  six  hundred  dollars,  giving  his  personal  note  for  one 
thousand  dollars,  and  mortgaging  this  property  to  secure  it, 
which  he  represented  to  be  worth  three  thousand  dollars,  and 
that  he  paid  over  to  his  brother  the  money  thus  obtained  (six 
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hundred  dollars)  which  was  applied  to  the  payment  of  some 
particular  debts.  For  this  reason  it  is  claimed  that  he  is  a  pur- 
chaser for  a  valuable  consideration^  and  that  his  title  ought  not 
to  be  affected  or  impaired.  Why  is  it,  if  either  of  the  Leahys 
wanted  to  pay  the  crediix>rs,  that  the  property  was  not  put  in 
the  market  when  it  would  have  brought  two  thousand  dollars  at 
least,  instead  of  taking  this  roundabout  transaction  to  secure  six 
hundred  dollars?  And  what  explanation  is  there  of  this  residue, 
(conceding  the  facts  as  stated,  which  is  still  retained  to  the  delay 
of  creditors?  And  why  is  it  that  this  particular  debt,  or  debts 
for  which  there  was  so  much  anxiety  to  pay,  and  so  much  trouble 
to  secure  the  pittance  of  six  hundred  dollars  to  pay  with,  cannot 
be  remembered,  the  amount,  or  names,  or  anything  about  it? 
The  facts  show  that  when  the  defendant  Wm.  J.  took  title  to 
the  property  from  the  defendant  Solis,  he  dealt  with  and  recog- 
nized the  defendant  James  H.  as  the  true  owner  of  the  property, 
notwithstanding  the  deed  from  Solis,  and  that  he  knew  the 
character  of  the  transaction  and  its  purpose,  and  that  he  lent 
himself  to  its  furtherance.  It  is  admitted  that  mere  inadequacy 
of  consideration  is  not  of  itself  sufficient  to  invalidate  a  sale,  or 
the  fact  of  relationship,  without  proof  that  the  grantee  had  notice 
of  the  grautor^s  intent  to  defraud  his  creditors.  But  the  facts 
themselves,  taken  collectively,  are  decisive  of  the  intent  to  hinder 
and  delay  creditors,  and  that  he  had  notice  of  it. 

Deed  not  allowed  to  stand  as  security.  As  a  last  resort,  how- 
ever, it  is  asked  that  the  deed  be  allowed  to  stand  to  re-imburse 
him,  or  as  a  security  for  his  personal  liability  on  the  note  to  the 
Loan  Association.  The  result  which  we  have  reached  precludes 
this.  A  fraudulent  deed  cannot  stand  as  security  for  money 
l)aid  on  it.  In  Levisay  v.  Beardy  22  W.  Va.  586,  it  is  held  that 
a  deed  fraudulent  in  fact  is  void  in  totOy  and  cannot  stand  as 
security  for  grantees  who  have  notice  of  the  fraud.  In  Stdnford 
V.  Rogers,  23  Cal.  233,  it  is  held  that  a  conveyance  of  a  property 
made  and  received  with  intent  to  defraud  creditors  is  void, 
though  there  may  have  been  a  full  and  valuable  consideration 
paid  therefor.  The  fraud  taints  and  vitiates  it,  and  it  will  not 
be  allowed  to  stand,  even  as  security  for  advances  actually  made. 
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(See,  also,  Croodmn  v.  Hammond^  13  Cal.  170.)  The  case  of 
Crawford  v.  Beardy  12  Or.  447,  is  not  in  point.  There  the 
court  expressly  found  that  the  deed  was  not  executed  with  the 
intent  to  hinder  and  delay  creditors,  and  under  the  facts,  the  court 
held  that  it  might  be  allowed  to  stand  as  a  security  for  re-im-^ 
bursement.    The  decree  must  be  affirmed,  and  it  is  so  ordered. 


[7U6dMaroh28,1886.] 

GEO.  W.  PHILBEICK  et  al.,  Rbsponbento,  v.  THOMAS 
J.  O'CONNOR,  Appellant. 

f*BAUDULE2IT     THAZraFEB  —  LlB   PKNDENB—EnoWLEDOX    OF     ObASTEB  —  NOTIOB. — 

Notice  of  the  fraudalent  intent  of  the  grantor  may  be  fixed  on  the  grantee  by 
the  cireamstanoes  of  the  transaction,  questioning  OooUdge  y.  Henek^t  11  Or.  827. 
Facts  Ikputeno  Fbattd.— The  grantor  shot  a  man,  and  action  was  commenced 
against  him  for  damages.  Pending  the  action,  he  transferred  the  property  to 
T.  J.  O'Connor  for  a  consideration  of  one  third  of  its  actual  Talne.  The  grantor 
boarded  in  the  family  of  grantee ;  the  shooting  by  grantor  and  the  pendency  of 
the  action  were  widely  known,  and  were  talked  of  in  the  family  of  grantee,  and 
grantee  was  without  any  means  or  regular  employment.  ^e2d,  that  these  cir- 
cumstances were  badges  of  fraud,  and  the  deed  fraudulent  under  sections  8059, 
8060,  8061,  8062,  of  Hill's  Code.  A  deed  only  construotiYely  fraudulent  may  be 
allowed  to  stand  as  security  for  money  adyanoed* 

Appeal  irom  Multnomah  County.    Affirmed. 

The  &cts  appear  in  the  opinion  of  the  court 

Jo8.  Gastonj  and  Tanner  &  Carey y  for  Respondents. 

1.  Indicia  offravd.  O^Connor  was  a  man  of  no  financial 
ability  to  purchase.  (Glen  v.  Glen,  17  Iowa,  498^  Seymore  v. 
Leunsy  13  N.  J.  Eq.  467.) 

2.  The  price  was  inadequate.  {Seymore  v.  Ddaneyy  6  Johns, 
Ch.  222;  Bump's  Fraudulent  Conveyances,  p.  43;  Kemper  v. 
CkurchiU,  8  Wall.  362.) 

3.  The  consideration  was  fictitious.  (Bank  v.  O^Rouke,  40 
N.J.  Eq..98.) 

4.  The  grantor  remained  in  possession.  {Bank  v.  Mnk,  7 
Paige  Ch.  94;  Jaohm  v.  MaOier,  7  Cowen,  301;  ESMreth  v. 
Sand8,  2  Johns.  Ch.  35.) 
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5.  The  transaction  was  conducted  out  of  the  usual  course  of 
business^  which  raises  a  presumption  of  fraud.  (Bump's  Fraud- 
ulent Conveyances,  p.  52,  and  notes.) 

6.  The  omission  of  the  grantee  to  produce  the  debtor  and 
other  important  witnesses  is  ground  for  an  unfavorable  presump- 
tion. (Bump's  Fraudulent  Conveyances,  52,  and  cases  cited; 
Bmvdm  v.  Johnaon,  107  U.  8.  262;  Glen  v.  (?fen,  17  Iowa,  498.) 

7.  Evidence  arising  from  surrounding  circumstances  may  be 
stronger  than  the  testimony  of  any  single  witness.  {Clark^s  Es^r 
V.  Van  Ramadyky  9  Cranch,  153;  Bowden  v.  Johnsony  107  U.  S. 
262;  CaOan  v.  Statliam,  23  How.  477.) 

8.  Notice  may  be  inferred  from  surrounding  circumstances. 
Knowledge  of  facts  sufficient  to  put  a  prudent  man  upon  inquiry, 
or  the  means  of  knowing  by  the  use  of  ordinary  diligence,  amounts 
to  notice.  (Bump's  Fraudulent  Conveyances,  200,  and  note  1 ; 
Jackson  v.  Mathery  7  Cowen,  301 ;  Hocmer  v.  Hurdy  65  Wis.  71 ; 
2  Pomeroy's  Equity  Jurisprudence,  §  579;  Tantum-v.  Crreen,  21 
N.  J.  Eq.  364;  Sayre  v.  Fredricks,  16  N.  J.  Eq.  205;  Hopkim 
V.  Langicm,  30  Wis.  382;  Holliday'a  Oaae,  27  Fed.  Eep.  809; 
Wait's  Fraudulent  Conveyances,  §§224,373,  382;  Pomeroy's 
Equity  Jurisprudence,  §  600;  Billings  v.  Ruaselly  101  N.  Y. 
226;  Rogers  v.  Evans,  56  Am.  Dec.  537;  Bump's  Fraudulent 
Conveyances,  p.  53 ;  Godfrey  v.  Germain^y  24  Wis.  416 ;  Vanr- 
daU  V.  VandaUy  13  Iowa,  247;  (Man  v.  SUiJthamy  23  How. 
477;  PurkeUv.  Pollack,  17  Cal.  327-332;  HUdrdh  v.  /Sane?*, 
2  Johns.  Ch.  35;  Glen  v.  Glen,  17  Iowa,  498.) 

B.  &  E.  B.  Williams,  and  B,  C.  Dement,  for  Appellant. 

1st.  Actual  notice  of  the  fraudulent  intent  of  the  grantor  must 
be  established.  (§§  54,  55,  Gen.  Laws  Code,  523;  Cbdidge  ^r. 
Heneky,  11  Or.  327;  Parker  v.  Ckmntyr,  93  N.  Y.  118;  Starin 
V.  KeUey,  88  N.  Y.  418 ;  Bcmser  v.  Miller,  5  Or.  110,  111 ;  Oraw- 
ford  V.  Beard,  12  Or.  453,  454;  124  Mass.  120;  2  Pomeroy's 
Equity  Jurisprudence,  §  970;  50  Cal.  132,  140.) 

2d.  The  extent  of  the  grantor's  indebtedness  is  immaterial. 
(2  Pomeroy's  Equity  Jurisprudence,  §  972.) 
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3d.  The  burden  is  on  those  allying  fraud  to  prove  it.  {Kru8e 
V.  Prrndky  8  Or.  162;  Field  v.  GoaUn^  12  Iowa,  218;  Evans  v. 
Eugee,  67  Wis,  623,  625.) 

4th.  An  honest  intent  is  to  be  imputed  to  the  transaction. 
(75  111.  143, 147;  25  Iowa,  218;  27  N.  W.  Rep.  779.) 

5th.  The  intent  to  defraud  must  exist  both  on  the  part  of  the 
grantee  and  of  the  grantor.  (20  111.  449-462;  24  N.  W.  Eep. 
609.) 

6th.  The  difference  between  the  market  price  and  the  value 
is  immaterial,  unless  so  gross  as  to  create  the  impression  of  bad 
faith.  (Bump's  Fraudulent  Conveyances,  45;  Wddhama  v. 
Humphreyy  22  111.  661;  Bart  v.  Oook,  81  111.  260;  Jamison 
V.  IGnQy  50  Cal.  132 ;  Hurd  v.  Hoover^  34  Iowa,  81 ;  Jaegei* 
V.  Jre%,  52  N.  Y.  274;  Day  v.  Cbfe,  44  Iowa,  452.) 

7th.  Grantee  must  have  actual  notice;  reasonable  cause  to 
know  is  not  Bui&cient.  {^Carrol  v.  Hayward^  124  Mass.  120; 
Parker  v.  Omrwry  93  N.  Y.  118.) 

8th.  Intent  must  be  shown.  (2  Pomeroy's  Equity  Jurispru- 
dence, §§  970,  971 ;  Starin  v.  KeUey^  88  N.  Y.  418;  Br<ywn  v. 
Forecy  7  Mon.  B.  357 ;  46  Am.  Dec.  519.) 

9th.  Insolvency  of  grantor  nor  mere  inadequacy  of  price  not 
sufficient  to  establish  fraud.  {Kinder  v.  Macy,  7  Cal.  206; 
2  Pomeroy's  Equity  Jurisprudence,  972 ;  Jaeger  v.  Kelley,  62 
N.  Y.  274.) 

10th.  Deed  constructively  fraudulent  may  be  permitted  to 
stand  as  security.    {Crawford  v.  Beardy  12  Or.  447.) 

Strahan,  J. — The  plaintiff  recovered  a  judgment  in  the 
Circuit  Court  of  Multnomah  County  against  the  defendant  P.  C. 
Smith  for  five  thousand  dollars,  for  the  wilful  and  malicious 
shooting  and  wounding  of  the  plaintiff  by  said  Smith.  At  the 
time  of  the  commencement  of  said  action  Smith  was  the  owner 
and  in  the  possession  of  the  property  in  controversy;  but  before 
judgment  he  conveyed  the  same  to  the  appellant.  The  plaintiff 
sued  out  execution  on  his  judgment,  which  being  returned  mdlu 
bonaj  he  brings  this  suit  to  set  aside  the  deed  made  by  Smith  to 
O'Connor,  pending  the  original  action,  on  the  ground  that  the 

XV.  QB.-8. 
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same  was  fraudulent.  O'Connor  filed  an  answer  in  the  court 
below  denjnng  the  material  allegations  of  the  complaint;  but 
upon  the  trial  the  court  found  against  him  on  the  question  of 
fraud,  but  under  the  peculiar  and  particular  facts  of  the  case 
allowed  the  eighteen  hundred  dollars  which  he  had  given  to 
Smith  at  the  time  the  deed  was  made  to  be  returned  to  him  out 
of  the  first  proceeds  of  the  sale  of  the  property,  and  decreed  that 
the  plaintiff  be  next  paid  the  amount  of  his  judgment  from  the 
proceeds  of  such  sale,  from  which  decree  the  defendant  O'Connor 
has  appealed  to  this  court. 

The  plaintiff  claims  that  the  deed  in  question  is  void  under 
section  51,  page  623,  Greneral  Laws  of  Oregon,  which  provides: 
"  Every  conveyance  or  assignment  in  writing,  or  otherwise,  of  any 
estate  or  interest  in  land  or  in  goods,  or  things  in  action,  or  of  any 
rents  or  profits  issuing  therefrom,  and  every  charge  upon  lands, 
goods,  or  things  in  action,  or  upon  the  rents  or  profits  thereof, 
made  with  the  intent  to  hinder,  delay,  or  defraud  creditors  or 
other  persons  of  their  lawful  suits,  damages,  forfeitures,  debts, 
and  demands,  and  every  bond  or  other  evidence  of  debt  given, 
suit  commenced,  decree  or  judgment  suffered  with  the  like  intent 
as  against  the  persons  so  hindered,  delayed,  or  defrauded,  shall 
be  void."  And  sections  54  and  55  on  the  same  page  are  as 
follows : — 

'^Section  54.  The  question  of  fraudulent  intent  in  all  cases 
arising  under  the  provisions  of  title  2,  3,  or  4  of  this  chapter 
shall  be  deemed  questions  of  fact  and  not  of  law." 

"  Section  55.  The  provisions  of  titles  2,  3,  and  4  of  this  chap- 
ter shall  not  be  construed  in  any  manner  to  affect  or  impair  the 
title  of  a  purchaser  for  a  valuable  consideration,  unless  it  shall 
appear  that  such  purchaser  had  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  grantor,  or  of  the  fraud  rendering 
Toid  the  title  of  such  grantor." 

The  existence  of  an  actnal  fraudulent  intent  on  the  part  of 
Smith  at  the  time  the  deed  in  question  was  made,  and  that  it 
-was  made  with  the  intent  to  binder,  delay,  and  defraud  the 
plaintiff,  stands  admitted  on  this  record  by  the  defendant  Smith. 
Though  personally  served  with  the  summons  and  complaint,  he 
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failed  to  file  an  answer,  and  was  defaulted.  This  default  for  the 
purposes  of  this  suit  admits  the  truth  of  every  material  allega- 
tion contained  in  the  complaint  as  to  the  defendant  Smith. 

Notice  of  fraudtderU  iideni.  The  question,  therefore,  which 
we  are  called  upon  to  consider,  is  whetlier  or  not  the  defend- 
ant O'Connor  had  "previous  notice  of  the  fraudulent  intent," 
mentioned  in  section  55,  supra,  at  the  time  of  the  execu- 
tion of  the  deed,  and  as  to  whether  he  made  said  deed  fraudu- 
lently or  not.  On  the  subject  of  notice  in  such  case  this  court 
said,  in  Ooolidge  v.  Heneky,  11  Or.  327:  "These  cases  hold  that 
in  such  case  constructive  notice  is  not  sui&cient;  that  actual 
notice  is  necessary  to  make  the  grantor  a  party  to  the  fraud. 
Actual  notice  need  not  be  established  by  direct  proof.  The  fact 
of  notice  or  knowledge  may  be  inferred  from  circumstances."  I 
cannot  give  my  unqualified  assent  to  this  doctrine,  though  it  cer- 
tainly has  very  high  authority  to  support  it;  still  the  reason  for 
the  distinction  which  the  court  seems  to  have  drawn  between 
actual  and  constructive  notice  to  my  mind  is  not  apparent.  The 
statute  refers  to  notice.  The  character  or  kind  of  notice  is  not 
mentioned.  It  would  seem  that  the  word  "notice,"  as  used  in 
this  statute,  then,  would  include  whatever  the  law  had  fixed  as 
notice.  But  the  consideration  of  this  question  is  not  necessary 
at  this  time.  The  cvicleuce  shows  that  Smith  had  shot  ami 
seriously  wounded  tho  plaintiff  in  the  city  of  Portland,  where 
all  of  the  parties  resided  at  the  time;  that  the  plaintiff  had 
brought  an  action  against  Smith  for  ten  thousand  dollars  dam- 
ages; that  said  action  was  then  pending;  that  all  of  the  facts 
were  given  extensive  pu*blicity  through  the  various  newspapers 
of  the  city;  that  they  were  talked  over  in  the  family  of  Mr. 
John  O'Connor,  with  whom  appellant  boarded,  and  with  him; 
that  the  appellant  paid  eighteen  hundred  dollars  for  the  property, 
which  was  worth  nearly  three  times  that  sum ;  that  the  appellant 
was  virtually  without  money  or  any  regular  employment,  and  that 
the  money  which  he  })aid  to  Smith  was  raised  on  the  credit  of  Mr. 
John  O'Connor,  appellant's  father,  and  Mr.  Malarkey.  Many 
of  these  circumstances  are  badges  of  fraud,  and  thdr  tendency 
is  to  fix  notice  on  the  appellant  of  Smith's  fraudulent  purpose. 
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Deed  allowed  to  stand  as  security.  On  the  contrary,  there  are 
other  facts  and  circumstances  which  tend  to  prove  that  appel- 
lant was  unaccustomed  to  the  ways  and  methods  of  business, 
and  that  he  may  have  been  used  unconsciously  by  Smith  in 
furtherance  of  Smith's  fraudulent  designs  without  really  partici- 
pating in  the  fraud  further  than  must  be  implied  by  his  receiv- 
ing the  property  of  Smith  at  a  grossly  inadequate  price.  This, 
itself,  was  a  fact  which  ought  to  have  awakened  inquiry  in  his 
mind.  He  had  no  right  to  close  his  eyes  or  ears,  and  fail  to 
notice  those  circumstances  which  pointed  so  directly  to  Smith's 
fraudulent  designs.  In  any  event  he  cannot  be  allowed  to  profit 
by  his  inattention  to  what  any  prudent  business  man  must  have 
noticed.  Under  the  circumstances  the  finding  of  the  court 
below  will  not  be  disturbed,  for  the  reason  suggested  in  Craw- 
ford  v.  Beard,  12  Or.  447.  The  decree  of  the  court  below  is 
therefore  affirmed. 


[FUed  Mansh  29, 1887.] 

H.  D.  RAY  ET  AL.,  Respondents,  v.  ELIZABETH  N- 
HODGE,  Appellant. 

Estate  or  DBaBiiBfTB.~An  action  may  be  maintained  against  the  estate  of  a 
deceased  penon,  without  presentation  to  the  County  Coort,  for  allowance  under 
the  Act  of  1885.  section  1181,  Hill's  Code. 

liBASB— Dtnrr  of  Lb8Bex.— Hodge,  deceased,  bought  an  interest  in  a  lease  of  a 
mine  for  consideration  expressed  as  follows:  "f750  cash,  $1,380  when  250 
flasks  of  quioksilver  produced,  to  each  of  the  first  parties."  The  lease  provided 
that  a  certain  amount  of  work  should  be  done  upon  the  mine  during  a  certain 
time.  Upon  the  following  findings  of  the  court  below,  "  (1)  The  mine  could 
not  be  operated  at  a  profit,  nor  would,  by  any  reasonable  outlay,  have  produced 
260  flasks  of  quicksilver."  "  (2)  Two  hundred  and  fifty  flasks  could  hare  been 
produced  had  the  mine  been  worked  according  to  the  terms  of  the  lease  within 
4he  specified  time."  Heldt  (1)  That  it  was  inferable  that  H.,  in  connection 
with  the  co-lessees,  had  undertaken  to  work  the  mine.  (2)  That  if  H.  ceased 
work  (in  connection  with  the  co-lessees)  when  the  same,  if  worked  in  the 
ordinary  mode,  would  haye  Justified  its  developments,  the  deferred  payment 
would  have  become  matured.  (3)  That  no  valid  judgment  could  be  rendere.l 
against  H.  without  a  finding  that  H.  failed  to  make  reasonable  efforts  to 
operate  the  mine  in  view  of  the  expense  attending  the  same.  (4j  That  the 
contract  did  not  compel  the  working  of  the  mine  after  it  appeared  that  it  was 
profitless. 
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Appeal  from  the  judgment  of  the  Circait  Court  for  the 
county  of  Multnomah.     Reversed. 

The  appellant  demurred  to  the  complaint  upon  the  ground 
that  the  claim  upon  which  the  action  was  founded  had  not  been 
presented  to  the  County  Court  for  allowance^  after  it  had  been 
disallowed  by  the  executrix,  before  this  action  was  brought. 

The  overruling  of  this  demurrer  was  one  ground  insisted  on 
by  the  appellant. 

The  other  facts  are  stated  in  the  opinion, 

C^€arin  &  Gilbert,  for.Appellant. 

1.  The  claim  shoula  liave  been  presented  to  the  County 
Court,  aa  required  by  statute  of  1885,  page  44,  and  until  this 
has  been  done  cannot  be  sued  on. 

2.  Hodge  was  not  bound  to  go  on  with  the  work  after  W. 
and  N.,  his  co-lessees,  had  abandoned  it;  nor  was  he  bound  to 
manufacture  250  flasks  of  quicksilver  at  a  loss;  that  was  not 
contemplated  or  provided  for  in  the  lease.  (Skidmcrre  v.  Eikerin 
berg,  53  Iowa,  621 ;  Burger  v.  Peterson,  78  111.  633 ;  Lorillard 
v.  Silver,  36  N.  Y.  578;  Pinch  v.  Anthony,  10  Allen,  470;  Heed 
v.  Gordm,  26  Kan.  500;  OUphcmt  v.  Woodbwm  C.  &  M.  Go. 
63  Iowa,  332.) 

W.  R.  WiUis,  a  Ball,  and  Watson,  Hume  &  WcUecm,  for 
Ilespondents. 

1.  The  right  to  bring  the  action  was  perfect  before  the  Act 
of  1885  became  a  law,  and  is  not  retroactive.  (Potter's  Dwarris, 
163;  Wood  v.  Oakley,  11  Pa.  400;  Savings  Bank  v.  Toton  of 
Seneca  FaUs,  86  N.  Y.  317;  Trid  v.  Oabenas,  18  Abb.  Pr. 
143.) 

2.  The  act  simply  gives  a  cumulative  remedy.  (Potter's 
Dwarris,  156;  Orittenden  v.  Wilson,  5  Cowen,  165;  Gooch  v. 
Stephensm,  13  Me.  371.) 

3.  The  act  is  unconstitutional*    (Wells  on  Jurisdiction  of 
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Courts,  §  280;  Disosmoay  v.  Bank,  24  Barb.  63;  Andrews  v. 
TFaffoce,  29  Barb.  3^50;  Comp.  Laws,  1854,  p.  329;  Adams  v. 
Lewisj  5  Sawjr.  229.) 

4.  "When  appellant  abandoned  the  mine,  when,  by  carrying 
on  the  work  in  the  stipulated  manner  250  flasks  of  quicksilver 
could  have  been  produced,  the  unpaid  purchase  price  became 
due.  The  cost  of  the  work  is  immaterial.  (2  Chitty  on  Con- 
tracts, 1067;  Lamorea^ix  v.  Rdfcy  36  N.  H.  33;  Miller  v. 
WhUtier,  32  Me.  203;  NeuHxmb  v.  Brackett,  16  Mass.  161; 
Tliurston  v.  Franklin  OoUegey  16  Pa.  St.  154.) 

Thayer,  J. — The  respondents  commenced  an  action  in  said 
Circuit  Court  to  recover  the  sum  of  two  thousand  five  hun- 
dred dollars  which  they  alleged  to  be  due  from  the  appel- 
lant, as  executrix  of  the  estate  of  Charles  Hodge,  deceased, 
and  which  allegation  was  controverted  by  the  appellant.  The 
case  was  tried  before  the  Circuit  Conrt  without  a  jury,  and 
judgment  given  in  favor  of  the  respondents  for  said  sum. 
The  only  questions  in  the  case  that  need  be  considered  are 
the  rights  and  liabilities  of  the  parties  nnder  an  agreement  of 
assignment  of  a  half  interest  in  a  lease,  made  by  the  respond- 
ents to  said  Charles  Hodge  in  his  lifetime,  and  the  sufficiency 
of  the  findings  of  the  Circuit  Court  to  sustain  the  judgment 
given  thereon.  Some  other  questions  were  raised  by  the  appel- 
lant's counsel,  but  the  court  regards  them  as  untenable.  The 
ligreement  of  assignment  is  as  follows:  — 

"  Mem.  of  agreement  made  between  Brcuben  Doty  and  J.  H. 
Hay  of  the  first  part,  and  Charles  Hodge  of  the  second  part, 
witnesseth,  that  the  parties  of  the  first  part,  in  consideration 
of  one  dollar  TT.  S.  gold  coin  to  them  paid,  and  for  the  consider- 
ations hereinafter  mentioned,  have  agreed  and  do  hereby  agree 
to  transfer,  assign,  and  make  over  unto  the  party  of  the  second 
part,  one-half  interest  in  a  certain  lease  and  agreement  made 
between  the  Bonanza  Grold  and  Quicksilver  Mining  Company 
and  John  "Winterbnm  and  Imes  J.  Napier,  dated  October  1, 
1881.  The  consideration  noted  in  the  margin  to  be  paid  by 
the  said  second  party  to  the  said  first  parties. 
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"Dated  at  Calipooia,  Douglas  Co.,  Or.,  this  twenty-ninth  day 
of  September,  1881. 

"J.  H.  Ray, 
*' Reuben  Doty, 
"Chas.  Hodge, 
"By  John  Winterburn. 

"(Note  in  margin.)    $750  cash,  $1,250  when  250  flasks  of 
quicksilver  produced,  to  eacji  of  the  first  parties.'' 

There  is  no  claim  but  that  the  respondents  carried  out  their 
part  of  the  agreement  by  causing  an  assignment  to  be  made  of  t1)e 
one-half  interest  in  the  said  lease.  The  transfer  to  Hodge,  how- 
ever, was  made  upon  the  express  condition  that  the  engineering 
and  management  of  all  the  operations  at  the  mine  should  be  and 
remain  in  the  hands  of  the  orginal  lessees,  Winterburn  and 
Napier.  The  lease  referred  to  in  the  agreement  of  assignment  was 
a  five  years'  lease  of  the  mine.  It  required  the  lessees  to  keep  two 
men  constantly  employed,  and  provided  for  the  forfeiture  of  the 
lease  (at  the  option  of  the  company)  on  failure  of  the  lessees  to 
do  so.  The  lessees  were  to  pay  the  company  as  rent  one  tenth  of 
the  gross  product  of  the  mine;  and  it  was  further  provided  in 
the  lease  that  whenever,  in  the  judgment  of  the  lessees  therein 
named,  five  hundred  tons  of  ore  of  a  sufficient  value  to  justify 
reduction  should  be  extracted  from  the  mine,  that  they  should 
have  the  same  reduced  at  the  works  of  the  New  Idrian  Mining 
Company,  or  immediately  begin  work  for  the  construction  of  a  fur- 
nace for  that  purpose.  The  agreement  between  the  respondents 
and  Hodge  imposed  no  express  obligation  upon  the  latter  to  work 
the  mine,  though  I  think  it  fairly  inferable  therefrom  that  it  was 
understood  between  the  parties  to  it  that  he  would,  in  connec- 
tion with  the  said  Winterburn  and  Napier,  work  it,  and  that  the 
terms  of  the  lease  would  be  observed.  Hodge  agreed  to  make 
the  deferred  payment  to  the  respondents  when  250  flasks  of  quick- 
silver had  been  produced,  and  if  he,  or  his  representative,  refused 
to  go  on  with  the  work  when  there  was  a  reasonable  probability 
that  the  mine,  if  worked  in  the  ordinary  mode  and  process  in 
which  such  affiiirs  are  carried  on,  would  have  produced  quick- 
silver in  such  quantities  as  to  justify  its  development,  said  pay- 
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ment  would  have  matured.  It  may  also  be  inferred  from  the 
transaction  that  the  parties  understood  at  the  time  that  the  mine 
would,  if  worked  with  reasonable  diligence  and  care,  produce  an 
amount  of  quicksilver  that  would  justify  the  outlay.  But  the 
court  is  unable  to  agree  with  the  respondents^  counsel,  that  Hodge 
obligated  himself  by  taking  the  assignment  of  the  half  interest 
in  the  lease,  to  extract  from  the  mine  250  flasks  of  quicksilver. 
He  did  not  agree  to  prosecute  the  work  longer  than  it  oould  suc- 
cessfully be  operated.  The  tacit  understanding  that  the  mine 
would  prove  a  success  was  a  part  of  the  implied  understanding  that 
he  would  work  it.  The  undertaking  was  evidently  an  experiment. 
Hodge  was  willing  to  pay  the  respondents  $1,500  cash,  and  $2,500 
more  when  the  250  flasks  of  quicksilver  were  produced ;  but  he 
did  not  agree  expressly  or  by  implication  that  he  would  produce 
that  quantity  of  quicksilver,  or  prosecute  the  enterprise  any  longer 
than  a  prudent  man  would  be  justified  in  continuing  it.  If  the 
mine  proved  a  failure,  what  object  would  there  be  in  keeping  the 
two  men  employed  upon  it  during  the  entire  term  of  the  lease? 
There  is  no  covenant  that  he  should  do  that ;  nor  any  obliga- 
tion to  do  it  if  its  development  failed  to  meet  the  reasonable 
expectation  of  the  parties.  The  stopping  the  work  did  not 
give  the  respondents  any  right  to  claim  the  two-thousand* 
five-hundred-dollar  payment,  unless  it  was  an  unjustifiable 
quitting,  as  viewed  from  a  prudent  business  standpoint.  The 
issue  between  the  parties  was  simply  this :  The  respondent  said 
that  the  deferred  payment  was  due,  not  because  the  required 
amount  of  quicksilver  had  been  produced  which  matured  it  by 
the  terms  of  the  agreement,  but  for  the  reason  that  the  appel- 
lant had  neglected  a  duty  which  she,  as  executrix  of  Charles 
Hodge,  owed  to  them  in  regard  to  the  prosecution  of  the  mining 
enterprise.  That  was  the  issue  that  the  Circuit  Court  was  called 
upon  to  determine.  We  have  already  indicated  what  duty 
Charles  Hodge  was  under  to  the  respondents.  Their  counsel 
claim  that  the  appellant  abandoned  the  work  in  May,  1883,  and 
that  if  she  had  properly  conducted  it,  she  could  and  would  have 
produced  250  flasks  of  quicksilver  prior  to  that  time.  The 
court  found  against  the  respondents  upon  this  allegation :  Found 
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"that  the  mine  could  not  be  operated  at  a  profit;  nor  could  it, 
by  any  reasonable  outlay  of  money  and  labor,  have  produced 
250  flasks  of  quicksilver  by  the  thirteenth  day  of  May,  1883.^' 
The  court  did,  however,  find  "that  250  flasks  of  quicksilver 
could  have  been  taken  out  of  said  mine  within  the  term  of  said 
lease,  had  the  same  been  worked  and  operated  in  the  manner 
provided  in  said  lease/'  I  do  not  see  that  this  last  finding  aids 
the  respondents'  case  in  the  least.  The  appellant  could  only 
operate  the  mine  in  conjunction  with  Winterbum  and  Napier. 
They  owned  the  same  interest  in  the  lease  she  did,  and  had 
charge  of  the  engineering  and  management  of  the  work,  and  she 
alleges  in  her  answer  that  the  mine  could  not  be  worked  to  any 
profit,  and  was  abandoned  after  it  had  been  proven  by  the  lessees 
that  the  ore  did  not  pay  the  cost  of  reducing  it.  No  valid  judg- 
ment could  be  rendered  in  the  action  without  a  finding  that  the 
appellant  failed  to  make  reasonable  efforts  to  operate  the  mine, 
in  view  of  the  outlay  attending  it,  and  the  prospects  obtained  in 
its  development.  To  require  the  appellant  to  impoverish  the 
estate  of  which  she  was  the  representative  in  order  to  extract 
250  flasks  of  quicksilver  would  be  absuid.  There  was  no 
implied  promise  arising  out  of  the  transaction  to  that  effect. 
The  following  authorities  sustain  this  view:  Toombe  v.  C.  Poe 
M.  Co.  16  Nev.  444;  Reed  v.  Oddm,  26  Kan.  500;  Pinek  v. 
Antony^  10  Allen,  470;  Skidmore  v.  Eikenberryy  53  Iowa,  621 ; 
Berger  v.  Pateraon,  78  111.  633;  OUphani.  v.  The  Woodbum 
Coal  &  Mining  Ob.  63  Iowa,  332.  This  last  case  was  an  action 
upon  a  written  contract  to  pay  money  when  the  defendant  should 
succeed  in  sinking  a  shaft  on  its  leased  lands  and  develop  a  pay* 
ing  vein  of  coal.  The  plaintiff  relied,  as  in  the  case  at  bar,  upon 
au  implied  obligation  to  sink  the  shaft.  The  court  said  (p.  336) : 
"As  to  the  implied  obligation  upon  which  the  plaintiff  relies,  we 
have  to  say  that,  if  there  was  any,  we  do  not  think  that  the 
company,  if  it  had  sufficient  money,  was  bound  to  sink  a  shaft 
regardless  of  expense  and  in  the  absence  of  any  prospect  of  coaL 
....  We  do  not  think  that  any  such  promise  was  raised  by 
mere  implication  of  law;  nor  do  we  think  that  there  was  an 
implied  promise  to  nse  what  might  seem  to  others  to  be  reason- 
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able  efforts/'  In  Lorillard  v.  Silver,  36  N.  Y.  577,  in  an  action 
upon  a  written  promise  to  pay  the  plaintiff  five  hundred  dollars 
in  consideration  of  land  the  defendant  had  purchased  from  him, 
over  and  above  the  amount  he  had  agreed  to  pay  him  therefor, 
in  case  he  realized  three  thousand  five  hundred  dollars  for  it,  or 
any  other  sum  between  three  thousand  and  three  thousand  five 
hundred  dollars,  that  he  might  sell  it  for.  It  was  held  by  the 
court  of  appeals,  although  it  appeared  in  evidence  that  the 
defendant  purchased  the  land  upon  speculation  for  the  purpose 
of  selling  again,  that  the  defendant  was  not  bound  to  sell  the 
land,  although  he  received  an  offer  of  four  thousand  five  hundred 
dollars  for  it.  Hunt,  J.,  in  delivering  the  opinion  of  the  court, 
said  (p.  580):  "The  exclusive  right  to  dispose  of  the  property 
was  lefl  with  the  defendant,  and  it  was  a  necessary  result  that 
he  was  justified  in  acting  with  reference  to  his  own  interest  in 
accepting  or  rejecting  an  offer  for  the  property.  I  think  it  was 
in  contemplation  of  the  parties  that  the  defendant  was  to  act 
upon  this  principle,  and  that  if  it  should  result,  while  so  acting, 
tliat  a  certain  rate  of  profit  should  be  made,  then  the  plaintiff^s 
right  should  attach  to  the  additional  five  hundred  dollars.  His 
rights  were  subordinate  to,  and  dependent  upon  the  result  of  (lie 
defendant's  disposition  of  the  property."  This  authority  goes 
fiirther  than  I  am  inclined  to  hold  in  this  case,  though  it  is 
difficult  to  discover  any  material  difierence  in  principle  between 
the  two  cases.  To  hold  that  there  must  be  a  finding  that  the 
appellant  n^lected  to  operate  the  mine,  when  it  could  have  been 
worked  consistently  with  her  interest,  before  a  recovery  against 
her  can  be  had,  is  within  the  general  line  of  the  authorities  and 
the  rules  of  common  sense;  and  as  there  is  no  such  finding,  and 
the  evidence  contained  in  the  bill  of  exceptions  will  not  justify 
any  such  finding,  the  judgment  appealed  from  must  be  reversed, 
and  the  case  remanded  to  the  Circuit  Court,  with  directions  to 
enter  a  judgment  upon  the  findings  in  favor  of  the  appellant. 
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STATE   OF   OREGON,  Respondent,  v.  WILLIAM  S. 
JOHNS,  Appellant. 

iNDicmzzn — FoBV  or. — Upon  a  motion  in  urest  of  judgmem*  an  indictment 
charging  the  defendant,  "that  ....  and  being  a  room  in  which  personal 
property  of  said  county  and  State  was  kept,  did  then  and  there  the  room  afore- 
said nnlawfally  break  and  enter  with  the  intent  the  goods,  etc.,  there  sitoate,  to 
steal,"  etc.,  sufficiently  avers  that  there  was  property  of  the  county  kept  in  the 
room  at  the  time  of  entry. 

BaxE.— The  sentence  is  iU-arranged,  baft  objection  should  haire  been  made  before 
trial. 

Appeal  from  Lane  County,    Affirmed. 

Facts  are  stated  in  the  opinion. 

i.  J3".  Montanye,  for  Appellant. 

J.  W.  Hamilton,  District  Attorney,  for  Respondent. 

LoBD,  C.  J. — The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  burglary.  A  motion  in  arrest  of  judg- 
ment was  filed  on  the  grounds  that  the  facts  stated  in  the 
indictment  do  not  constitute  a  crime,  in  this,  that  at  the  time  of 
breaking  and  entering  the  building,  it  is  not  allied  that  prop- 
erty was  kept  therein.  The  overruling  of  this  motion  is  the 
only  ground  of  alleged  error.  The  indictment  was  dr^wn  under 
section  549  of  the  Criminal  Code.  The  specific  objection  is  that 
the  indictment  does  not  show  that  there  was  any  property  in  the 
room  as  alleged.  The  all^tion  in  the  indictment  is,  ^Hhat 
....  and  being  a  room  in  which  personal  property  of  said 
county  and  State  was  kept,  did  then  and  there  the  room  afore- 
said unlawfully,  etc.,  break  and  enter  with  the  intent  the  goods, 
moneys,  and  chattels  there  situate,  feloniously  and  burglariously, 
to  steal,  take,  and  carry  away,"  etc.  The  supposed  uncertainty 
or  confusion  originate  in  the  words  "there  situate."  If  the 
allegation  had  been  "did"  then  and  there,  feloniously  and 
burglariously  break  and  enter  with  the  intent  the  goods,  moneys, 
and  chattels  in  the  said  room,  then  and  there  being,  feloniously 
and  burglariously  to  steal,"  etc.,  the  objection  would  be  obvi- 
ated.   But  this  is  the  plain  import  of  the  allegation  as  made. 
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It  in  effect  says  that  the  defendant  did  then  and  there,  bur- 
glarioasly,  etc.,  break  and  enter,  the  room  aforesaid,  with  the 
intent  the  goods,  moneys,  and  chattels  there  situate,  that  is, 
there  placed  or  being  at  the  time  the  breaking,  etc.,  was  made. 
The  sentence  is  ill-arranged  and  is  susceptible  of  criticism,  but 
the  objection  should  have  been  remedied  before  trial.  It  follows 
from  the  forc^ing  opinion  that  the  judgment  must  be  affirmed^ 
and  it  is  so  ordered. 


ITiled  March  81, 1887.] 

A.    I.   WEILER    ET    AL.,    Respondents,  v.    D.    V.   B. 
HENARIE,  Appellant. 

CoNTBACr-- GuASAHTEB,  CoivBTBUOTioir  OF.— A  oontraot  reading,  *<I  hereby 
guarantee  the  sam  of  $200  per  month,  payable  in  advance,  for  a  period  of  twenty- 
five  and  two  thirds  months,  aggregating  $5,133,  for  rent,  etc.,  lield,  (1)  To  be  a 
guaranty  on  the  part  of  the  signer  that  the  leasee  of  the  premises  should  pay  the 
sum  of  $200  monthly  in  advance.  (2)  The  liability  accrued  upon  the  first  of 
any  month  that  the  rent  was  not  so  paid  in  advance,  and  action  conld  be  main- 
tained thereon.  (3)  That  no  demand  of  payment  or  notice  to  the  principal  is 
necessary.  (4)  The  court  will  look  at  surrounding  circumstances  to  ascertain 
the  intention  of  the  parties,  and  will  not  be  controlled  by  the  technical  meaning 
of  the  word  *'  guarantee."    (5)  That  the  contract  was  severable. 

Appeal  from  Multnomah  County.    Affirmed. 
Gearin  &  Gilberiy  for  Appellant. 

1.  The  contract  is  entire,  not  severable.  It  in  eflect  provides 
that  the  respondents  shall,  at  the  end  of  the  term,  receive  the 
full  sum  of  $5,133,  and  that  appellant  will  make  up  any  defi- 
ciency, together  with  damages,  if  any. 

2.  The  former  recovery  is  a  bar.  (J?M  v.  Foley,  6  Hill,  56 ; 
Atioood  V.  Norton,  27  Barb.  647;  (Mmm  v.  Woodtoov^y  31 
Barb.  384.) 

3.  Respondents  must  show  diligence  to  recover  the  debt  from 
the  princiijal  debtor.  •  {Woods  v.  Sherman,  71  Pa.  101;  Shep^ 
herd  v.  Pliears,  35  Tex.  763;  Wheeler  v.  Letoia,  11  Vt.  265; 
Oady  V.  Shdton,  38  Barb.  103;  Brandt  on  Suretyship,  §  84.) 

Williams f  Ach  &  Wood,  for  Respondents. 
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1.  The  contract  is  a  guarantee  on  a  lease  for  the  payment  of 
the  rent  monthly. 

2.  The  guaranty  follows  the  principal  contract,  and  13  to  be 
interpreted  by  it.  (SmM  v.  Sogers,  14  Ind  224;  Simmma  v. 
sua,  36  N.  H.  73.) 

3.  A  lessor  has  election  of  suing  for  each  instalment  of  rent 
as  it  comes  due,  or  at  the  expiration  of  the  term  suing  for  the 
whole.  {Binz  v.  Tyler,  79  111.  253;  Sutherland  v.  Woodruff,  26 
Hun,  411.) 

Thayer,  J. — The  respondents  commenced  an  action  in  the 
court  below  against  the  appellant  to  recover  the  sum  of  four  hun- 
dred dollars,  allied  to  be  due  upon  a  written  guaranty,  executed 
by  him  to  the  respondents.  It  is  stated  in  the  complaint  in  sub- 
stance, that  on  March  1,  1886,  the  respondents  leased  certain 
premises  in  Portland  to  Edward  Martin  for  twenty-five  and  two 
thirds  months  "at  two  hundred  and  fifty  dollars  per  month, 
monthly  in  advance '';  and  the  appellant,  in  consideration  of  the 
lease,  and  of  one  dollar,  guaranteed  the  payment  of  two  hundred 
dollars  per  month  of  said  rent  for  the  whole  period,  and  that  the 
rent  for  November  and  December,  1886,  was  due  and  unpaid,  of 
which  the  appellant  had  due  notice,  and  that  demand  had  been 
made  on  him.  The  appellant,  after  having  demurred  to  the  com- 
plaint, and  the  demurrer  had  been  overruled,  interposed  an 
answer  denying  that  the  alleged  guaranty  was  given  in  consider- 
ation of  the  lease,  or  for  any  consideration  except  one  dollar;  and 
set  out  in  the  answer  a  copy  of  the  guaranty  in  full.  The  appel- 
lant also  alleged  a  former  recovery  in  favor  of  the  respondents 
against  the  appellant,  in  an  action  brought  by  the  former  against 
the  latter,  upon  the  same  guaranty  for  the  payments  claimed  to 
have  matured  September  and  October,  1886,  and  obtained  a  judg- 
ment for  one  hundred  and  fifty  dollars,  which  he  claimed  as  a 
bar.  The  appellant  alleged  in  the  matter  of  defense,  claimed  to 
be  a  bar,  that  the  said  court  adjudged  that  he  should  pay  but  the 
one  hundred  and  fifty  dollars  on  said  guaranty  for  said  months, 
for  the  reason  that  said  Martin  had  paid  rent  for  the  first  six 
months  of  said  lease,  amounting  to  one  thousand  four  hundred 
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and  fifty  dollars,  and  the  court  applied  the  excess  over  and  above 
the  two  hundred  dollars  a  month,  amounting  to  two  hundred 
and  fifty  dollars,  upon  the  two  months  sued  for  in  the  fi)rmer 
action,  which  judgment  had  been  paid  and  accepted  by  the 
respondents.    The  guaranty  set  out  in  the  answer  is  as  follows :  -^ 

"San  Francisco,  March  1,  1886. 
"Tn  consideration  of  one  dollar,  to  me  paid,  receipt  of  which 
is  hereby  acknowledged,  I  hereby  guarantee  to  Messrs.  A.  I. 
Wciler  &  Co.,  of  Portland,  Oregon,  the  sum  of  two  hundred 
dollars  per  month,  payable  in  advance,  in  U.  S.  gold  coin,  for  a 
period  of  twenty-five  and  two  thirds  months  from  above  date, 
aggregating  five  thousand  one  hundred  and  thirty-three  dollars 
(§5,153),  being  for  rent  of  premises  known  as  No.  134  First 
Street,  Portland,  Oregon,  for  the  term  beginning  March  1, 1886, 
and  ending  April  20,  1888.  D.  V.  B.  Hexarie." 

It  was  also  allied  therein  that  by  the  terms  of  said  lease  to 
Martin,  it  was  provided  that  on  non-payment  of  rent  for  five 
days  afler  due,  the  lease  should  be  forfeited  and  the  lessors  might 
repossess  themselves  of  the  premises. 

Tlie  contract  is  severable.  The  respondents  demnired  to  the 
answer,  which  demurrer  the  court  sustained  and  entered  the  judg- 
ment appealed  from.  The  main  question  in  the  case  is  the  legal 
obligation  imposed  upon  the  appellant  by  the  written  instrument 
above  set  out.  The  appellant's  counsel  claim,  (1)  That  it  is  an 
entire  agreement,  and  a  judgment  having  been  obtained  thereon, 
is  a  bar  to  any  further  recovery  upon  it;  and  (2)  that  the  appel- 
lant's obligation  under  the  agreement  is  collateral,  and  does  not 
arise  until  an  attempt  has  been  made  to  recover  the  rent  from 
Martin. 

The  confra^i.  The  guaranty  is  severable  for  the  payment  to 
respondents  of  the  sum  of  two  hundred  dollars  per  month,  payable 
in  advance,  for  a  period  of  twenty-five  and  two  thirds  months  for 
rent  of  premises.  It  is  not  shown  upon  the  face  of  the  guaranty 
for  whom  it  was  intended  to  answer,  but  it  is  evident  from  the 
terms  of  it, that  it  is  an  undertaking  on  behalf  of  the  lessee  of  the 
premises  referred  to  therein^  and  who  is  shown  by  the  averment  in 
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the  complaint  to  be  Edward  Martin.  The  fact  that  said  Martin 
leased  the  premises  for  the  term  specified  in  the  guaranty  indi- 
cates very  strongly  that  it  was  an  undertaking  on  his  behalf. 
Tiiat  and  surrounding  circumstances  would  materially  aid  in  its 
construction.  It  is  conceded  by  the  answer  that  Martin  was  to 
pay  for  the  the  rent  of  the  premises  two  hundred  and  fifty  dollars 
per  month,  monthly  in  advance.  It  could  not  reasonably  be 
claimed  that  Martin  was  not  to  pay  any  rent  until  the  end  of  his 
term.  The  words  "monthly  in  advance"  preclude  any  saoh 
view;  and  how  can  the  guaranty  receive  any  difierent  construc- 
tion in  that  particular?  The  words  "per  month  payable  ia 
advance"  occur  in  that,  and  it  seems  to  me  should  receive  the 
same  construction  in  that  respect  as  the  lease.  Those  words, 
"per  month  payable  in  advance,"  mean  something  certainly,  and 
we  must  conclude  either  that  the  gross  sum,  $5,133,  was  intended 
by  the  instrument  to  be  made  payable  in  advance,  or  that  $200 
each  month  was  to  be  paid  in  advance.  In  the  former  case  the 
contract  would  be  entire';  in  the  latter,  severable.  It  is  very  evi- 
dent to  my  mind  that  Henarie  could  not  have  been  compelled, 
as  soon  as  he  executed  the  guaranty,  to  pay  the  entire  sum  referred 
to,  and  it  is  equally  clear  that  two  hundred  dollars  thereof  could 
have  been  enforced  against  him  at  said  time,  and  a  like  sum  at 
the  beginning  of  each  month  thereafter  during  the  term  of  the 
lease,  in  case  Martin  failed  to  pay  the  monthly  rent  to  the  extent 
of  that  sum.  The  conditions  of  the  guaranty,  and  facts  and  cir- 
cumstances surrounding  the  transaction  as  shown  by  the  com- 
plaint, are  decisive  upon  that  point.  The  objects  and  purposes 
of  the  instrument  are  obvious.  Martin  leased  from  respond- 
ents the  premises,  was  to  pay  them  two  hundred  and  fifty  dol- 
lars monthly  in  advance,  and  the  appellant  agreed  that  it  should 
be  done  to  the  extent  of  two  hundred  dollars  a  month  in  advance; 
whenever,  therefore,  Martin  failed  to  pay  any  month^s  rent  the 
appellant  became  liable  to  the  extent  mentioned.  Each  month, 
as  the  term  advanced,  created  an  obligation  upon  the  part  of 
Martin  to  pay  two  hundred  and  fifty  dollars,  and  upon  the  part 
of  Henarie  to  see  that  it  was  paid  to  the  extent  of  two  hundred 
doUars.    The  recovery,  therefore,  was  no  bar. 
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When  the  obligcEtion  attaches.  Upon  the  second  point  as  to 
when  the  appellant  became  liable  there  can  be  very  little  ques- 
tion. The  terms  of  the  guaranty  must  decide  that,  and  if  they 
mean  anything,  they  mean  that  the  respondents  should  be  paid 
to  the  extent  of  two  hundred  dollars  in  advance  each  month; 
that  was  the  appellant's  promise.  He  agreed  that  the  respond- 
ents should  be  paid  that  sum  monthly  in  advance,  and  when 
they  were  not  so  paid  his  agreement  was  broken.  It  stands  to 
reason  that  a  guarantor's  agreement,  like  that  of  any  other 
party,  must  be  construed  in  accordance  with  its  terms.  Where 
the  terms  are  undefined,  the  law  infers  the  intention  of  the 
parties;  but  where  the  terms  provide  that  a  certain  thing  shall 
be  done  at  a  specified  time,  and  it  is  not  done,  there  is  no  room 
for  construction.  The  obligation  is  definite;  a  breach  is  created 
and  liability  attaches.  Thus,  if  A  guarantees  the  payment  of 
B's  promissory  note,  he  undertakes  that  it  shall  be  paid  in 
accordance  with  its  terms.  And  if  it  is  not  so  paid  he  becomes 
at  once  liable  upon  his  guaranty  for  the  payment  of  the  amount 
of  it  {Brown  v.  CwrtiM,  2  N.  Y.  226.)  In  Brandt  on  Surety- 
ship and  Guaranty,  section  170,  the  nile  is  correctly  stated  as 
follows :  '^  Where  the  contract  of  guaranty  absolutely  and  uncon- 
ditionally provides  that  the  debtor  shall  pay  a  given  sum  at  a 
stated  time,  no  demand  of  payment  on  the  principal  or  notice  of 
its  defiEtult  is  necessary  before  suing  the  guarantor."  This  rule, 
I  am  satisfied,  is  supported  by  reason  and  authority.  The 
counsel  for  the  appellant  has  cited  Woods  v.  Sherman,  71  Pa. 
St.  100,  as  maintaining  a  contrary  doctrine,  but  upon  a  close 
examination  of  that  case  it  will  be  found  that  it  does  not.  It 
is  true  that  the  guaranty  there  sued  on  was  absolute  in  terms,  at 
least  I  should  so  r^ard  it,  and  that  the  trial  court  charged  the 
jury  ^Hhat  the  plaintiff  (the  creditors)  must  show  that  they  had 
used  all  reasonable  diligence  to  compel  payment  by  Davis  and 
Woods"  (the  debtors).  The  counsel  for  the  defendant  (the 
guarantor)  insisted  that  the  Peffi  must  show  that  they  used  due 
diligence  against  the  principal  debtor,  and  that  it  must  appear 
that  he  had  no  property  liable  to  be  seized  and  sold  on  execu- 
tion issued  upon  .the  judgment  recovered  against  him  for  the 
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debt.  Jadge  Sharswood,  who  delivered  the  opinion  of  the 
court,  after  referring  to  a  former  decision,  in  which  the  distinc- 
tion between  guaranty  and  suretyship  had  been  pointed  out, 
said :  "  If  we  substitute  any  other  word  in  the  paper  in  question 
for  the  word  *  guarantee,'  as '  promise,'  ^  agree,'  or  *  undertake,'  there 
can  be  no  doubt  that  the  writing  would  import  an  absolute  and 
direct  engagement  for  the  payment  of  the  contract."  In  John- 
ston V.  Chapmany  3  Pa,  18,  it  was  held  that  the  legal  import  of 
the  term  ''  guarantee"  is  the  promise  to  answer  for  the  payment 
of  some  debt,  or  the  performance  of  some  duty,  in  case  of  the 
failure  of  another  person,  who  in  the  first  instance  is  liable;  and 
that  decision  was  followed  in  laett  v.  Hoge,  2  Watts,  128,  In 
Sherman  v.  Roberts,  1  Grant  Cas.  261,  however,  the  word  "guar- 
antee" was  held  to  have  been  used  in  its  proper  and  not  in  its 
technical  sense,  a  sense,  it  may  be  remarked,  which  very  few 
lajrmen  know, or  consider  in  making  contracts  of  this  kind.  The 
leaning  of  this  court  of  late  years  has,  therefore,  very  properly 
been  against  construing  such  contracts  to  be  general  guaran- 
tees, referring  to  a  number  of  cases.  The  learned  judge 
then  proceeded  to  say  this:  "The  case  here,  however,  was 
evidently  tried  below  on  the  assumption  that  it  was  a  con- 
tract of  general  guaranty  and  considered  in  that  light.  We 
are  unable  to  perceive  that  any  error  was  committed  by  the 
learned  judge,  of  which  the  plaintiff  has  any  right  to  complain. 
The  creditor,  in  order  to  recover  against  a  technical  guarantor, 
must  prove  due  diligence  against  the  principal  debtor,  or  excuse 
himself  by  showing  his  insolvency,  so  that  such  pursuit  would 
be  fruitless.  But  it  is  not  necessary  that  he  should  prove  both." 
It  will  be  seen  by  this  quotation  from  the  opinion  in  Woods  v. 
Sherman,  that  the  court  there  did  not  hold  any  different  view 
than  we  have  expressed.  The  Pennsylvania  courts,  evidently, 
were  in  the  habit  of  attaching  a  great  deal  of  importance  to  the 
technical  meaning  of  the  word  "guaranty,"  iri'espective  of  the 
sense  in  which  it  was  intended  to  be  used  by  the  parties  employ- 
ing the  term,  though  more  latterly  they  have  been  inclined  to 
construe  it  in  accordance  with  its  popular  signification.  The 
New  York  courts,  on  the  other  hand,  when  presided  over  by 
XV.  Ob.^S. 
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such  judges  as  Bronsou^  discarded  anj  such  narrow  construction, 
and  determined  that  the  language  used  by  the  parties  to  the  writ- 
ing, when  plain  and  explicit^  indicated  their  intent,  without  reganl 
to  the  strict  legal  meaning  of  terms  employed  by  them,  and  which 
they  probably  did  not  understand.  There  is  no  mistaking  what 
was  intended  by  the  appellant  when  he  executed  the  instrument 
sued  upon  in  this  case,  nor  as  to  what  the  respondents  understood 
he  intended  when  they  accepted  it,  and  the  court  ought  not,  in 
deference  to  any  technical  meaning  of  terms  employed,  or  other- 
wise, undertake  to  make  a  different  contract  for  them  than  that 
which  they  intended  to  make  for  themselves.  It  follows  that 
the  judgment  appealed  from  must  be  affirmed. 


15    34l  [PUed  April  U,  1887.] 

^  m  D.  P.  THOMPSON,  Respondent,  v.  JOSEPH  HOLLA- 

DAY  ET  AL.,  Appellants. 

.finr  HouiADAT  Inbtitdted  ▲  Stnr  agaiiiBt  Joseph  HoUaday  to  have  certain  deeds 
given  by  the  former  to  the  latter  declared  mortgages,  which  was  done,  aod 
*  decree  rendered  fixing  the  amount  of  indebtedness  of  the  latter  to  the  former 
At:$S15,492.46.    During  the  pendency  of  the  suit,  Thompson  loaned  Ben  HoUaday 
.  [^x  thousand  dollars,  and  took  from  HoUaday  a  chattel  mortgage  on  certain  shai-cs 
of  stock.    At  the  time  of  this  transaction,  Thompson  was  receiver  in  the  Huit  of 
£en  V.  Joi,MoUaday,  and  as  such  receiver  had  the  shares  of  stock  in  hisown  hands. 
Subsequent  to  .the  rendition  of  the  final  decree  of  the  Supreme  Court,  and  after 
the  suit  had  been  remanded  to  the  Circuit  Court,  the  parties  to  the  suit  entered 
into  ft  stipulation  <whereby  certain  property  was  released  from  the  lien  of  the 
decree  and  applied  to  the  payment  of  the  debts  of  Ben  HoUaday.     Various 
.deductions  were  made  by  creditors  of  HoUaday,  and  Hiis  time  of  the  redemption 
of  said  property  extended  from  ninety  days  to  three  years.    This  suit  was  brought 
.io  foreclose  the  mortgage  held  by  Thompson,  and  to  restrain  the  receivers 
Appointed  in  the  HoUaday  salt,  and  who  were  stiU  acting  and  in  possession  uf 
various  property,  iaclading  the  mortgaged  stock,  from  seUing  said  stock  to 
satisfy  any  others  claim,  against  HeUadAy,  until  all  other  property  covered  by  the 
^decree  had  been  sold.    Beld,  that  the  parties  to  the  suit  of  HoUaday  v.  HoUaday 
had  the  right  to  make  any  stipulation  they  might  desire,  releasing  a  part  or  the 
•whole  of  the  property  affected  by  the  decree.    That  such  stipulation  did  not,  by 
keeping  the  property  in  the  hands  of  the  receivers,  operate  to  hinder  or  delay 
creditors,  in  violation  of  the  statute  in  regard  to  fraudulent  transfers.    Tliat  the 
Circuit  Court  had  the  right  to  continue  the  receivers  in  office,  and  their  right  to 
the  custody  of  the  property  and  the  policy  of  the  act  could  not  be  inquired  into  in  a 
coUateral  proceeding.   Thai  the  ooort,  in  the  case  of  HoUaday  v.  HoUaday,  bad 
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the  right,  after  baTing  found  the  deeds  in  question  to  be  mortgages,  to  direct 
that  the  property  be  sold  to  satisfy  the  indebtedness,  but  could  not  thereby 
change  the  time  or  terms  of  redemption  as  established  by  statute.  That  any 
person  having  a  claim  against  Holladay  is  entitled  upon  obtaining  leave  of  the 
Circuit  Court,  to  maintain  suit  against  the  receivers  in  their  official  capacity,  in 
order  to  affect  property  under  their  control,  and  that  the  property  in  the  hands 
of  the  receivers  would  not  be  affected  by  an  action  against  Holladay  alone. 
That  Thompson  could  not  lawfully,  while  acting  as  receiver,  appointed  by  the 
court,  take  a  mortgage  from  a  party  in  the  proceeding  upon  property  in  hit 
custody  as  such  receiver.  That  Thompson  was  entitled  to  a  decree  for  the 
amount  of  his  debt  against  Ben  Holladay  personally,  and  the  receivers  in  their 
official  capacity.  (Lobd,  C.  J.,  specially  concurring.)  Thompson  could  not,  while 
receiver,  become  *  mortgagee  of  property  in  his  possession  as  such  receiver. 

APPTJAT.  fix>]n  a  decree  of  the  Circuit  Court  for  the  county  of 
Multnomah. 

Jas.  K.  Kdleify  and  C.  E.  8.  Wood,  for  Respondent. 

1.  An  insolvent  debtor  has  no  right,  pending  a  creditor's  suit, 
to  prefer  one  creditor  by  giving  him  a  mortgage  or  assignment. 
But  where  the  receiver  is  appointed  simply  to  preserve  the  estate 
pendente  lUe^  and  not  for  an  equitable  distribution  of  the  assets 
among  the  creditors,  a  creditor  may  enforce  a  demand  by  suit. 
{Micot  V.  U,  8.  Ins.  Cb.  7  Gill,  307.) 

2.  There  was  no  reason  why  Holladay  could  not  make  the 
mortgage  to  Thompson  while  the  latter  was  receiver. 

3.  Joseph  Holladay  should  be  required  to  exhaust  all  other 
assets  upon  which  he  has  a  lien  before  resorting  to  the  1,194 
shares  of  stock  pledged  to  Thompson.  (1  Story  on  Equity 
Jurisprudence,  §§  1226-1414.) 

4.  The  Circuit  Court  had  no  authority  to  remove  Thompson 
or  appoint  Holladay  and  Weidler  receivers.  Such  proceedings 
were  coram  non  jiulice  and  void,  because  no  decree  was  entered 
by  the  Circuit  Court  as  ordered  by  the  mandate  of  the  Supreme 
Court,  and  as  required  by  subd.  2,  of  section  536  of  the  Code. 
It  was  the  duty  of  the  Circuit  Court  simply  to  enforce  the  decree 
of  the  Supreme  Court.    (Code,  §  636.) 

Dolphj  Bellinger,  MaUory  &  8vmon,  H.  F.  ITiompson,  and 
Strong  &  Strong,  for  Appellants. 

1.  The  title  of  the  stock  in  question  was  in  the  receiver^  not 
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in  Holladay.     (Barry  v.  Briggs^  22  Mich.  200;   High  oa 
Receivers,  §  447,  and  note  2.) 

2.  A  receiver  is  not  allowed  to  purchase  property  connected 
with,  the  receivership.  (High  on  Receivers,  §§  193,  194,  n.  1 ; 
Shdd(m  V.  Rice,  30  Mich.  300;  0.  C.  Ch.  v.  Sherman,  30  Barb. 
565 ;  1  Perry  on  Trusts,  206.) 

3.  The  rendition  of  a  final  decree  does  not  nopessarily  termi- 
nate the  functions  of  the  receiver.  (High  on  Receivers,  §§  833, 
834;  1  Barb.  Ch.  346.) 

4.  The  validity  of  a  receiver's  appointment  cannot  be  assailed 
collaterally.  (High  on  Receivers,  §  470;  Whittlea  v.  France^  74 
N.  Y.  466;  Russel  v.  A.  E.  Ry.  Co.  3  Macn.  &  G.  115.) 

6.  The  appointment  was  valid  and  regular.  (33  Barb.  327 ; 
Powell  y.  Waldrm,  89  N.  Y.  328;  High  on  Receivers,  §  470; 
Oakley  v.  Becker^  5  Cowan,  454;  Hooper  v.  Windony  23  111. 
353.) 

6.  A  party  to  a  suit  may  be  a  receiver.  (2  Daniel's  Chancery 
Practice,  1424-1429,  n.) 

7.  The  property  being  in  the  hands  of  the  receiver  appointed 
by  the  State  court,  in  a  cause  where  it  had  jurisdiction,  the  only 
proper  course  for  respondent  was  to  represent  his  claim  to  that 
court.  The  inference  of  another  court  in  another  proceeding  is 
vain  and  nugatory.    (WiswaU  v.  Sampson,  14  How.  67.) 

Thayer,  J. — The  respondent  commenced  a  suit  in  said  Circuit 
Court  against  a  number  of  defendants,  including  the  appellants 
herein,  to  recover  a  decree  against  the  defendant  Ben  Holladay, 
cfn  account  of  moneys  advanced  by  the  former  to  the  latter,  and 
interest  on  the  same  at  the  rate  of  ten  per  cent  per  annum,  from 
the  time  the  advances  were  made,  and  to  foreclose  a  chattel  mort- 
gage upon  1,194  shares  of  stock  of  the  Portland  Street  Railway 
Company  given  by  the  said  Ben  Holladay  to  the  respondent,  to 
secure  the  said  advances,  said  stock  then  being  held  and  in  the 
possession  of  the  respondent  as  receiver  in  the  suit  of  Ben  HoUa- 
day  V.  Joseph  Holladay;  also  to  restrain  the  appellant  Joseph 
Holladay  from  selling  said  shares  of  stock  under  a  decree  of  this 
court,  directing  the  sale  of  certain  property,  including  said  shares 
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of  stock,  nntil  he  Bbould  ha»ve  first  sold  all  the  other  property 
referred  to  in  the  said  decree,  or  a  sufficient  portion  thereof  to 
satisfy  the  sum  of  $315,492.46;  decreed  to  be  due  fix)m  said  Ben 
Holladay  to  said  Joseph  Holladay. 

Answers  to  the  complaint  in  the  suit  were  filed  by  the  appel- 
lants, and  a  reply  to  the  new  matter  therein  contained  was  filed 
by  the  respondent.  Subsequently  thereto,  the  respondent  filed 
a  supplemental  complaint.  The  allied  mortgage  bears  date 
November  11,  1884.  It  recites  the  execution  by  the  said  Ben 
Holladay  of  a  promissory  note  for  the  sum  of  four  thousand  five 
hundred  dollars,  beariug  even  date  with  the  mortgage,  payable 
to  the  order  of  the  respondent,  on  or  before  the  first  day  of 
January,  1886,  with  interest  thereon  at  the  rate  of  ten  per  cent 
per  annum  until  paid,  containing  an  agreement  to  repay  all 
further  advances  that  may  be  made  by  the  respondent  to  -said 
Holladay,  but  which  were  not  to  exceed  five  hundred  dollars  per 
mouth,  from  and  after  the  first  day  of  January,  1885,  to  be 
repaid  at  the  time  the  principal  sum  became  due,  with  a  like  rate 
of  interest,  and  containing  also  a  provision  that  the  same  should 
become  due  and  payable  upon  the  decision  being  made  of  the  said 
suit  of  Ben  Holladay  v.  Joseph  Holladay,  the  suit  in  which  the 
decree  was  given,  if  said  decision  should  be  rendered  before 
January,  1886.  Said  mortgage  contained  a  granting  clause, 
granting  the  said  property  for  the  purpose  of  securing  the  pay- 
ment of  the  said  note,  and  advances  that  might  be  further  made 
by  the  respondent,  with  the  interest  accruing  thereon.  The  note 
referred  to  in  the  mortgage  is  also  set  out  in  the  complaint;  and 
it  is  further  allied  in  the  complaint,  that  in  pursuance  of  its 
terms  said  respondent,  after  the  execution  thereof,  loaned  and 
advanced  to  the  said  Ben  Holladay  each  month  inclusive,  from 
December,  1884,  to  October,  1885,  excepting  September,  the  sum 
of  five  hundred  dollars;  and  one  thousand  dollars  in  the  month 
of  November  of  the  latter  year,  making  six  thousand  dollars; 
and  that  the  amount  thereof,  with  the  principal  sum  mentioned 
in  said  note,  aggr^^ting  ten  thousand  five  hundred  dollars,  with 
accrued  interest,  was  due  and  no  part  had  been  paid.  It  is  also 
allied  in  the  complaint  that  the  said  decree  of  this  oourt^  in  the 
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case  of  Ben  Holladay  v.  Joseph  HoUaday,  was  given  on  appeal 
from  a  decree  of  said  Circuit  Court;  that  it  was  entered  on  tlie 
twenty-ninth  day  of  June,  1886,  and  adjudged  and  decreed  that 
the  said  Ben  Holladay  was  indebted  to  the  said  Joseph  Holladay 
in  the  sum  of  $31 5,492.46,  and  that  certain  conveyances,  assign- 
ments, and  transfers  of  real  and  personal  property,  made  by  and 
under  the  direction  of  said  Ben  Holladay  to  the  said  Joseph  Holla- 
day, were  decreed  to  be  mortgages  upon  said  property  to  secure 
the  payment  of  said  indebtedness;  that  the  said  Ben  Holladay 
had  an  equity  of  redemption  in  all  of  said  property,  and  that  if 
he  failed  to  pay  the  said  sum  of  $315,492.46,  together  with 
interest,  costs,  and  disbursements,  then  and  in  that  case,  the 
receivers  appointed  in  said  suit  should,  as  directed  by  the  attor- 
neys of  said  Joseph  Holladay,  sell  the  same  to  satisfy  the  said 
debt,  and  the  balance,  if  any,  pay  over  to  the  said  Ben  Holladay ; 
that  the  mortgaged  property  referred  to  in  said  decree  was  more 
than  necessary  to  pay  the  indebtedness,  and  that  the  lien  thereof 
was  prior  to  the  respondent's  mortgage;  that  the  respondent  had 
no  other  lien  or  security  for  the  payment  of  said  ten  thousand 
five  hundred  dollars,  and  upon  which  facts  the  relief  that  the 
said  Joseph  Holladay  first  exhaust  the  other  property  to  obtain 
satisfaction  of  his  indebtedness,  before  selling  said  shares  of  stock, 
is  claimed. 

It  is  also  alleged  in  the  complaint  that  since  said  decree  was 
rendered  by  this  court  in  the  suit  of  Ben  Holladay  v.  Joseph 
Holladay,  George  W.  Weidler  and  said  Joseph  Holladay  were 
appointed  receivers  therein,  and  have  the  possession  and  control 
of  the  said  mortgaged  property,  and  were,  by  order  of  the  judge 
of  said  Circuit  Court,  directed  to  be  made  parties  to  this  suit. 
There  were  two  several  answers  to  the  original  complaint  filed  by 
the  appellants;  one  on  behalf  of  Joseph  HcJladay  and  George 
"W.  Weidler,  in  their  character  as  receivers,  and  the  other  on 
l^ehalf  of  Dolph,  Bellinger,  Mallory  &  Simon,  and  Williams, 
Durham  &  Thompson,  who  obtained  leave  of  the  court  to  inter- 
vene in  the  suit.  The  answer  of  Holladay  and  Weidler  shows 
that  on  the  twenty-seventh  day  of  September,  1886,  said  Circuit 
Court  made  and  entered  an  order  wherein  certain  property. 
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described  in  the  decree  in  said  suit  of  Ben  Hdladay  v.  Joseph 
HoUaday  et  cd.^  was  released  and  discharged  from  the  liea 
of  said  decree,  and  was  oixlered  to  be  transferred  by  them  to 
George  W.  Weidler  as  trustee,  as  provided  in  the  stipulation  in 
the  case  theretofore  filed ;  that  on  the  said  twenty-seventh  day  of 
September,  1886,  it  was  so  transferred,  and  said  receivers  had  no 
custody  or  control  of  it  as  such  receivers.  The  property  so 
released  is  the  stock  in  the  Oregon  Beal  Estate  Company,  the 
stock  in  the  Willamette  Keal  Estate  Company,  divers  tracts 
of  land,  town  property,  and  a  balance  due  from  Halsey  stock 
in  the  Willamette  Eeal  Estate  Company  of  $1,328.  Said 
answer  contains  an  averment  that  the  amount  then  due  Joseph 
HoUaday,  and  secured  by  the  lien  of  said  decree  upon  the  prop- 
erty therein  described,  excepting  that  which  had  been  so  released, 
was  $346,686.46,  with  interest  thereon  from  the  tenth  day  of 
July,  1886;  and  that  in  case  it  should  become  necessary  to  sell 
said  property  to  satisfy  said  decree,  the  stock  in  the  Oregon  Real 
Estate  Company  and  in  the  Willamette  Eeal  Estate  Company 
could  not  be  sold  by  the  receivers  and  the  court ;  and  that  it  is 
neither  practicable  nor  just  to  order  the  sale  of  said  1,194  shares 
of  the  stock  of  the  Portland  Street  Railway  Company  to  be 
made  after  the  sale  of  the  other  stock  mentioned.  As  a  further 
defense  to  the  suit  herein,  said  HoUaday  and  Weidler  alleged,  as 
new  matter,  that  on  the  eleventh  day  of  November,  1884,  at  the 
time  of  the  allied  execution  of  the  note  and  mortgage  referred 
to  in  the  complaint,  the  respondent  was  the  only  appointed,  quali- 
fied, and  acting  receiver  of  the  said  Circuit  Court  in  said  suit  of 
Ben  HoUaday  v.  Joseph  HoUaday  et  al.,  then  regularly  pending 
in  said  court,  and  as  such  receiver,  then  had  the  custody,  control, 
and  possession  of  said  1,194  shares  of  the  capital  stock  of  the 
Portland  Street  Railway  Company;  and  it  had  been  assigned  to 
him  and  was  held  in  his  name  as  such  receiver,  and  not  other- 
wise; and  they  averred  that  he  could  not  in  law  or  equity  acquire 
the  interest  in  said  stock  claimed  in  said  complaint. 

The  answer  of  the  other  appellants,  Bellinger,  Dolph,  and 
others,  shows  that  they  are  and  were  attorneys  at  law;  were 
employed  as  such  by  the  said  Ben  HoUaday  to  attend  to  his  law 
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business  long  prior  to  the  date  of  said  note  and  mortgage;  that 
tliey  consisted  of  two  separate  firms^  said  Dolph,  Bellinger^  Mal- 
lory,  &  Simon  composing  one,  and  at  the  time  of  the  employ- 
ment and  transaction  of  the  business  as  such  attorneys,  the  said 
Williams,  Durham  &  Thompson  composing  the  other;  that 
the  said  Ben  Holladay,  on  the  fifteenth  day  of  October,  1883, 
engaged  said  firms,  and  that  on  the  thirteenth  day  of  January, 
1885,  he  agreed  with  them  that,  to  secure  their  compensation 
for  said  services  under  said  contract  of  employment,  he,  said 
Holladay,  would,  from  time  to  time,  as  said  services  should  be 
performed,  transfer,  convey,  and  assign  to  the  said  law  firms,  or 
to  some  member  thereof  for  the  benefit  of  all,  such  property, 
real  and  personal,  as  might  be  agreed  upon,  which  said  property 
when  so  conveyed  should  be  held  as  security  for  the  compensa- 
tion for  such  services  and  advances  by  said  firms  to  said  Holla- 
day ;  that  in  pursuance  of  said  understanding  and  agreement,  sai^ 
Ben  Holladay  did,  on  the  eighteenth  day  of  April,  1885,  assign 
and  transfer  to  said  Greorge  H.  Williams,  Gecfrge  H.  Durham,  and 
H.  Y.  Thompson,  550  shares  of  the  capital  stock  of  the  Oregon 
Transfer  Company,  and  1,200  shares  of  the  capital  stock  of  the 
Portland  Street  Railway  Company;  that  in  pursuance  of  said 
understanding  and  agreement,  said  Ben  Holladay  did,  on  the 
twenty-ninth  day  of  August,  1885,  assign  and  transfer  to  the 
appellant  C.  B.  Bellinger,  5,331  shares  of  the  capital  stock  of 
the  Willamette  Real  Estate  Company,  10,000  shares  of  the 
capital  stock  of  the  Oregon  Real  Estate  Company,  675  shares  of 
the  capital  stock  of  the  Willamette  Steam  Mills  Lumbering  and 
Manufacturing  Company,  and  550  shares  of  the  stock  of  the 
Oregon  Transfer  Company ;  that  in  pursuance  of  the  said  under- 
standing and  agreement,  said  Ben  Holladay  did,  during  the 
month  of  October,  1885,  and  prior  to  the  commencement  of  any 
of  the  actions  in  this  State,  mentioned  in  the  complaint,  in  which 
complainants  obtained  their  judgments,  duly  convey  to  the  said 
Bellinger  and  Thompson  all  the  real  estate  described  in  com- 
plainant's bill  of  complaint ;  that  on  the  second  day  of  Decem- 
ber, 1885,  the  said  law  firms  had  a  settlement  and  agreement 
with  said  Ben  Holladay,  in  which  it  was  mutually  agreed  that 
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there  was  due  and  owing  to  the  said  firms,  on  account  of  said 
services  and  advances  hy  them,  the  sum  of  one  hundred  and  fifty 
thousand  dollars,  which  sum  said  Ben  Holladay  then  agreed  to 
pay,  together  with  the  further  sum  of  ten  thousand  dollars,  due 
to  said  Dolph  firm  upon  other  accounts;  and  it  was  then  further 
agreed  between  said  firms  and  said  Ben  Holladay,  that  the  said 
conveyances,  transfers,  and  assignments  should  operate  as,  and 
be  held  to  secure  the  payment  of  the  said  sums  so  ascertained 
and  agreed  to  be  due  them  from  the  said  Ben  Holladay,  from 
which  facts  they  claimed  a  lien  upon  said  property  prior  to  the 
lien  of  the  respondent. 

It  is  allied  in  said  answer  that  long  prior  to  the  dates  and 
times  mentioned  in  the  complaint  herein,  the  said  Ben  Holladay 
was  largely  indebted  to  August  Belmont,  of  New  York,  the 
Mutual  Life  Insurance  Company  of  New  York,  and  S.  M.  L. 
Barlow,  of  the  same  place;  that  on  the  tenth  day  of  July,  1886, 
the  amount  so  due  to  said  Belmont  was  about  one  hundred  and 
fifty-four  thousand  dollars,  the  amount  so  due  said  insurance 
company  was  about  one  hundred  and  twenty-four  thousand  dol- 
lars, and  the  amount  so  due  S.  M.  L.  Barlow  was  about  five 
thousand  two  hundred  dollars;  that  said  Belmont  and  Barlow 
had  duly  recovered  judgments  upon  their  demands  in  said  Cir- 
cuit Court,  and  said  insurance  company  had  an  action  pending 
upon  its  said  demand  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Oregon ;  that  said  judgments  and  suit  were 
being  prosecuted  with  the  view  of  causing  it  to  be  judicially 
decreed  that  said  several  demands  constituted  a  lien  upon  said 
property  prior  to  that  of  said  Joseph  Holladay.  It  is  further 
alleged  therein,  after  a  statement  of  the  result  of  the  suit  in  this 
court,  wherein  Ben  Holladay  was  respondent  and  said  Joseph 
Holladay  was  appellant,  that  on  the  said  tenth  day  of  July, 
1886,  within  said  ninety  days,  referring  to  the  ninety  days  men- 
tioned in  the  decree  in  said  suit  in  which  Ben  Holladay  was 
allowed  to  redeem  said  property,  said  Ben  Holladay  and  Joseph 
Holladay  entered  into  an  agreement,  whereby  it  was  provided 
that  Joseph  Holladay  would  forbear  to  foreclose  his  said  lien 
until  the  expiration  of  three  years  from  the  date  thereof;  that  as 
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one  of  the  considerations  for  such  forbearance^  it  was  provided 
that  said  Ben  Holladay  should  adjust  the  demands  of  said 
insurance  company^  and  said  Belmont  and  Barlow,  and  of  the 
said  law  firms,  so  that  there  should  be  no  claim  of  priority  on 
account  of  either  of  said  demands  over  th&  lien  and  claim  of  said 
Joseph  Holladay;  and  to  enable  said  Ben  Holladay  to  carry  said 
agreement  into  e£fect  on  his  part,  it  was  provided  that  upon  the 
assent  of  the  said  creditors  to  said  agreement,  the  following 
portions  of  said  property  should  be  released  from  the  lien  of  the 
said  mortgage  and  decree  of  said  Joseph  Holladay:  all  of  the 
stock  of  the  Oregon  Real  Estate  Company,  the  stock  of  the  TPil- 
lamette  Real  Estate  Company,  thirty-one  acres  of  land  at  the 
car  shops  in  East  Portland,  six  lots  in  the  town  of  Cornelius, 
in  Washington  County,  Oregon,  three  blocks  in  the  town  of 
McMinnville,  Oregon,  one  hundred  and  eighty-five  acres  of  land 
in  Thurston  County,  Washington  Territory,  and  the  St.  Joseph 
Hotel  property  in  the  said  town  of  Cornelius ;  and  that  the  same 
should  be  conveyed  to  Greorge  W.  Weidler  in  trust  for  the  pay- 
ment of  the  said  debts  and  demands  of  the  said  Belmont,  Bar- 
low, the  Mutual  Life  Insurance  Company,  and  the  said  two  law 
firms;  and  it  was  further  provided  that  the  said  creditors  should 
have  a  lien  upon  all  the  balance  of  said  property,  second  to  that 
of  said  Joseph  Holladay,  and  that  the  said  agreement  should 
have  the  efiect  of  a  stipulation  for  an  order  from  the  court  direct- 
ing the  release  and  transfer  mentioned.  It  is  further  allied  in 
the  said  answer  that  within  said  ninety  days,  and  on  the  thirtieth 
day  of  August,  1886,  the  said  creditors  duly  assented  to  the  said 
conditions  of  the  said  agreement,  and  subordinated  their  several 
claims  and  demands  to  that  of  the  said  Joseph  Holladay  as  pro- 
vided in  the  said  agreement,  and  joined  in  and  became  parties 
thereto.  It  further  appears  from  said  answer  that  said  agree- 
ment was  carried  out,  and  that,  in  consideration  thereof,  the  said 
insurance  company,  Belmont,  Barlow,  and  the  two  law  firms 
entered  into  an  agreement  with  the  said  Ben  Holladay,  whereby 
it  was  agreed  that  he  would  pay,  and  that  they  would  accept,  in 
full  satisfaction  of  their  said  several  debts  and  claims,  the 
following  sums  respectively : — 
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Belmont $41,000 

The  Insurance  Company 30,000 

Barlow 5,200 

Williams,  Durham  &  Thompson 37,600 

Dolph,  Bellinger,  Mallory  &  Simon 47,500 

"Which  sums  should  be  payable  in  three  years  from  said  date, 
with  interest  at  the  rate  of  six  per  cent  per  annum ;  that  there- 
upon said  Ben  Holladay,  and  Esther,  his  wife,  in  accordance 
with  the  terms  of  said  agreement  of  July  10,  1886,  executed  to 
said  Weidler  their  deed  of  trust  conveying  said  property  to  him ; 
that  he  ao^epted  the  trust  imposed  and  entered  upon  his  duties; 
that  said  agreement  and  stipulations  relating  to  the  affair,  entered 
into  between  said  parties,  were  duly  filed  in  said  suit  of  Ben 
Holladay  v.  Joseph  Holladay  d  al.^  and  thereupon,  on  the 
twenty-seventh  day  of  September,  1886,  an  order  was  made  by 
said  Circuit  Court  directing  that  the  said  property,  which  had 
been  agreed  to  be  transferred  in  trust,  as  before  mentioned,  l>e 
released  from  the  custody  of  the  receivers  theretofore  appointed 
in  said  suit,  and  be  transferred  and  assigned  to  the  said  Weidler, 
in  trust,  for  the  purpose  of  carrying  out  the  said  agreement  and 
paying  the  said  debts  and  demands;  and  that  in  pursuance  of 

said  order,  the  said  receivers  did,  on  the day  of , 

1886,  transfer,  assign,  and  set  over  to  the  said  Weidler  the  said 
shares  of  stock  of  the  Oregon  Real  Estate  Company  for  the  pur- 
poses before  mentioned.  And  it  is  alleged  in  the  said  answer 
that  the  respondent  had  due  notice,  on  the  eighteenth  day  of 
April,  1885,  of  the  said  assignment  and  transfer  to  said  Wil- 
liams, Durham  &  Thompson,  and  that  all  the  advances  made  by 
him  to  said  Ben  Holladay  after  that  date  were  made  with  notice 
thereof;  and  that  on  the  first  day  of  September,  1885,  the  respond- 
ent had  notice  of  the  said  assignment  to  said  Bellinger,  and  that 
all  the  advances  so  made  by  him  after  that  date  were  made  with 
full  notice  thereof.  The  respondent  in  his  reply  to  the  said 
answer  denied  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  transfers  to  said  Bellinger  and  Thompson  of 
the  real  estate,  or  of  the  settlement  or  agreement  with  said  Ben 
Holladay  allied  in  the  answer  of  Dolph  and  others,  or  of  the 
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agreement  to  pay  the  said  ten  thousand  dollars^  or  as  to  whether 
said  conveyances,  transfers,  and  assignment  should  operate  as,  or 
be  held  to  secure  the  payment  of  the  said  sums  alleged  to  have 
been  ascertained  or  agreed  to  be  due  to  them  from  said  Ben  Holla- 
day  ;  denied  the  notice  alleged  in  said  answer,  or  that  the  said 
advances  made  by  respondent  to  said  Ben  Holladay  were  made 
with  notice  or  knowledge  on  his  part  of  the  alleged  assignments 
and  transfers. 

In  the  supplemental  complaint,  the  respondent  alleged  that 
prior  to  the  determination  of  jthe  suit  of  Ben  Holladay  v.  Joseph 
Holladay  et  oZ.,  in  said  Circuit  Court,  and  on  the  fourteenth  day 
of  May,  1884,  he  was  appointed  receiver  therein;  that  he  was 
such  receiver  on  the  twenty-ninth  day  of  June,  1886,  when  said 
suit  was  finally  determined  in  this  court,  as  before  alleged ;  that 
instead  of  complying  with  the  terms  of  the  decree  and  mandate 
of  this  court,  said  Ben  Holladay  and  Joseph  Holladay  colluded 
together  to  have  the  respondent  removed  from  the  receivership, 
and  to  have  Joseph  Holladay  and  George  W.  Weidler  appointed 
receivers  therein  in  his  stead,  for  the  purpose  of  hindering,  etc., 
respondent  and  other  creditors  of  Ben  Holladay  in  the  collection 
of  their  debts;  and  that  the  agreement  of  July  10,  1886,  be- 
tween Ben  and  Joseph  Holladay,  set  out  in  the  Dolph-Bellinger 
answer,  was  made  in  furtherance  of  that  object.  A  copy  of  the 
said  agreement  marked  "  A "  is  attached  to  said  supplemental 
complaint  and  referred  to  therein.  The  respondent  claims  that 
the  appointment  of  said  Joseph  Holladay  and  George  W.  Weid- 
ler was  without  any  authority  of  law,  and  as  additional  relief, 
demands  that  their  appointment  be  declared  null  and  void.  The 
defendants  in  the  suit  filed  an  answer  to  the  supplemental  com- 
plaint, but  the  facts  are  sufficiently  indicated  in  the  pleadings 
already  referred  to,  and  the  exhibits  filed  therewith,  for  the  pur- 
j)ose  of  considering  the  merits  of  the  case.  It  appears  that  after 
the  issues  were  made  up  the  parties  stipulated  as  follows: — 

1st.  Exhibits  "A^'  and  "B"  hereto  attached  are  true  and 
correct  copies  of  the  original  papers  of  which  they  purport  to  be 
copies,  bearing  correct  dates  and  genuine  signatures  of  the  parties 
purporting  to  have  executed  them,  and  correct  dates  and  genuine 
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signatures  to  the  acceptances  of  service  and  proofs  of  service 
indorsed  therenpon. 

2d.  That  the  papers  attached  to  the  complaint  and  answers  in 
this  suit  are  correct  and  true  copies  of  the  originals  of  which 
they  purport  to  be  copies,  and  that  said  original  papers  were  duly 
and  properly  executed  by  the  parties  purporting  in  said  copies 
to  have  executed  them,  and  each  of  them,  and  that  the  purported 
dates  thereof  are  the  correct  and  true  dates  of  the  execution  of 
said  papers  respectively.  * 

3d.  That  exhibit  ^^C,"  hereto  annexed,  is  a  true  and  correct 
copy  in  all  respects  of  the  original  mortgage  upon  which  this 
suit  is  brought. 

4th.  That  said  Ben  Holladay  did  receive  from  said  plaintiff 
the  several  sums  of  money  at  the  dates,  and  to  the  amount  set 
forth  in  the  complaint. 

5th.  That  the  reasons  stated  on  page  3  of  the  supplemental 
answer  for  increasing  the  amount  of  said  decree  of  the  Supreme 
Court  are  correct  statements  of  the  facts  relating  thereto. 

6th.  That  Ben  Holladay  was  without  means  to  redeem  the 
said  property  as  provided  in  the  decree  of  the  Supreme  Court, 
and  that  the  allegations  of  the  supplemental  answer  on  pages  3, 
4,  6,  6,  and  7  are  true  and  correctly  stated. 

And  before  the  decree  of  said  Supreme  Coart,  a  decree  had 
been  rendered  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  Oregon  in  favor  of  George  C.  Hickox,  and  against  said 
Ben  Holladay,  decreeingthat  the  said  conveyances  of  Ben  to  Joseph 
Holladay  were  fraudulent  and  void  as  to  said  Hickox,  a  creditor 
of  Ben  Holladay,  which  said  decree  was  for  the  sum  of  $38,975.86. 

7th.  That  no  order  discharging  said  receivers  has  been  made, 
and  they  are  now  in  the  possession  of  said  property,  exercising 
the  duties  of  receivers,  by  virtue  of  and  in  compliance  with  the 
said  order  of  their  appointment. 

8th.  That  after  the  decree  of  the  said  Supreme  Court,  the 
mandate  of  said  court  containing  said  decree  was  presented  to 
the  Circuit  Court,  and  an  order  made  directing  the  entry  thereof 
in  the  journals  of  said  court,  and  the  same  was  entered  and 
docketed,  bat  no  farther  decree  was  entered. 
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9th.  That  this  court,  and  if  this  case  shall  be  appealed,  then 
the  Supreme  Court,  may  refer  to  its  record  of  said  decree  for  the 
purpose  of  ascertaining  its  provisions^  for  the  purpose  of  trying 
this  suit. 

The  case  was  submitted  to  the  said  Circuit  Court  upon  these 
various  facts,  and  upon  which  said  court  granted  the  respondent 
the  relief  claimed  in  his  complaint,  from  which  determination 
this  appeal  to  this  court  was  taken.  From  the  facts  agreed  upon 
in  the  said  stipulation,  and  the  matters  referred  to  therein,  the 
following  may  be  deduced  as  a  fair  outline  of  the  facts  of  the 
case:  Ben  Holladay  being  indebted  to  Joseph  Holladay  in  a 
Slim  of  money,  conveyed,  and  caused  to  be  conveyed  to  him,  all 
his  property  interests  in  Oregon  by  deeds  of  conveyance,  absolute 
in  terms.  Ben  Holladay  subsequently  claimed  that  such  con- 
veyances were  made  for  the  purposes  of  securing  the  indebted- 
ness, while  Joseph  assumed  the  attitude  of  an  absolute  purchaser 
of  the  property.  The  former  commenced  a  suit  in  said  Circuit 
Court  against  the  latter  to  have  the  transaction  declared  a  mort- 
gage, and  to  ascertain  the  amount  of  the  indebtedness,  and  applied 
for  and  procured  the  appointment  by  said  Circuit  Court  of  a 
receiver  in  the  suit.  After  the  appointment  of  one  receiver  and 
his  resignation  of  the  trust,  the  respondent  was  appointed  receiver 
therein,  and  was  such  receiver  when  he  advanced  the  money  to 
said  Ben  Holladay,  took  from  him  the  mortgage  in  question,  and 
made  the  further  advances  referred  to  in  the  complaint  herein; 
that  the  said  Circuit  Court  having  decreed  that  said  conveyances 
were  mortgages,  and  that  the  indebtedness  they  were  given  to 
secure  amounted  to  a  certain  sum,  Joseph  Holladay  took  an 
appeal  from  the  decree  to  this  court,  where  the  suit  was  tried 
anew,  and  the  same  conclusion  reached  as  to  the  transaction  being 
a  mortgage;  but  a  larger  amount  of  indebtedness  was  found  to 
exist  in  favor  of  the  said  Joseph  Holladay,  and  against  the  said 
Ben  Holladay,  than  that  determined  by  the  said  Circuit  Court. 
It  was  adjudged  and  decreed  by  this  court,  that  in  case  Ben  Hol- 
laday failed  to  redeem  the  property  within  ninety  days,  the 
receiver  should  at  once  pay  over  to  Joseph  Holladay  all  moneys 
in  his  bands  as  snch  receiver,  and  deliver  to  the  sherifis  of  the 
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respective  couoties  in  which  the  property  was  situated,  all  of  the 
l)ropert7  to  be  sold  by  such  sheriiSs  upon  execution.  This  decree 
was  remanded  to  the  Circuit  Court  and  entered  therein,  where- 
upon the  said  agreement  of  July  10,  1886,  was  entered  into, 
which  was  sanctioned  and  carried  out  by  the  said  court,  so  far 
as  any  action  of  the  court  was  provided  for  therein.  Exhibit 
"A,"  referred  to  in  said  stipulation,  is  the  agreement  mentioned 
in  the  Dolph-Bellinger  answer,  wherein  Belmont,  the  insurance 
company,  Barlow,  and  the  two  law  firms  agreed  to  accept  the 
lesser  sums  in  settlement,  satisfaction,  and  discharge  of  their 
respective  claims  against  the  said  Ben  Holladay;  and  exhibit 
"B,"  referred  to  therein,  is  the  deed  of  transfer  from  Ben  Hol- 
laday and  wife  to  Weidler  of  the  trust  property  mentioned  in  said 
answer.  Under  these  various  proceedings,  it  is  difficult  to  under- 
stand the  legal  status  of  the  property  Ben  Holladay  had  an  inter- 
est in  at  the  time  he  commenced  the  suit  against  Joseph  Holladay. 
Both  parties  concede  that  the  appointment  of  a  receiver  in  the 
outset  was  r^ular,  and  that  it  had  the  effect  to  wrest  the  prop- 
erty from  the  control  of  the  parties,  and  place  it  in  the  custody 
of  such  receiver,  and  that  it  remained  in  that  condition  until  the 
decree  was  rendered  in  the  court,  and  entered  upon  the  journals 
of  said  Circuit  Court. 

Legal  ^ect  of  stipidation.  The  respondent's  counsel,  however, 
claim  that  when  the  decree  was  so  entered,  the  Circuit  Court 
had  no  authority  except  to  enforce  its  terms  and  conditions,  and 
that  when  the  ninety  days  expired  and  no  redemption  of  the 
property  had  been  had,  the  receiver  must  turn  it  over  to  the 
sheriff  referred  to,  and  his  authority  was  then  terminated.  But 
when  the  mandate  was  sent  down,  and  the  decree  entered  in  the 
Circuit  Court,  it  became  the  decree  of  that  court,  which  was 
then  invested  with  the  same  authority  over  it  as  though  it  had 
been  an  original  decree  of  that  court.  No  court  has  a  right  to 
alter  its  decrees  after  the  expiration  of  the  term  at  which  they 
are  pronounced,  unless  consented  to  by  both  the  parties  in  inter- 
est. A  party  in  whose  favor  a  decree  is  given  may  consent  to 
its  modification.  He  could  cancel  it  if  inclined  to  do  so. 
Joseph  Holladay  had  the  same  right  to  extend  the  time  for 
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redemptioD  of  the  property  he  had  to  extend  the  time  of  pay- 
ment of  a  promissory  note  owned  by  him.  I  know  of  no  power 
whatever  that  could  have  prevented  him  from  doing  that,  so 
long  as  it  did  not  affect  the  rights  of  other  parties.  He  had  the 
right,  of  course,  to  rebate  any  portion  of  his  claim,  or  lessen  the 
rate  of  interest,  or  relinquish  his  lien  upon  the  property,  or  any 
part  of  it.  Upon  the  other  hand,  Ben  Holladay  had  the  same 
right  to  obtain  as  favorable  terms  in  regard  to  the  matter  as  he 
was  able  to.  If,  by  conceding  what  Joseph  Holladay  claimed 
to  have  been  an  error  against  him  in  the  computation  by  the 
court  of  the  indebtedness,  and  agreeing  to  rectify  it,  he  could 
gain  an  extension  of  the  time  for  redemption  of  the  property,  a 
reduction  of  the  rate  of  interest,  and  a  release  of  a  portion  of  it 
from  the  lien  thereon,  and  thereby  avoid  a  sacrifice  of  the  prop- 
erty, what  possible  wrong  could  it  be?  Counsel  for  the  respond- 
ent contend  that  his  rights  ai^d  that  of  other  creditors  are  greatly 
impaired  in  consequence  of  the  property  remaining  so  long  in  the 
custody  of  the  court,  and  suggests  that  it  operates  to  delay  creditors 
in  violation  of  the  provisions  of  the  statutes  relating  to  fraudulent 
transfers.  In  the  first  place,  it  does  not  delay  creditors  within  the 
sense  and  meaning  of  that  statute.  They  may  bring  and  main- 
tain suits  against  the  receiver  in  his  official  capacity,  almost  as  a 
matter  of  course,  and  obtain  judgments  against  him  binding  the 
estate,  subject  to  the  equities  of  other  parties  interested  in  it. 
They  are  compelled,  it  is  true,  to  obtain  leave  of  the  court,  hav- 
ing custody  of  the  property,  to  bring  their  suits  against  the 
receiver,  but  that  requirement  is  imposed  to  prevent  vexation 
and  confusion ;  and  they  may  maintain  suits  against  the  debtor 
in  any  forum  as  a  matter  of  right;  but  the  judgment  recovered 
in  such  case  will  not  bind  the  receiver,  or  compel  him  to  do  any- 
thing in  aid  of  its  euforcement.  In  the  second  place,  the  trans- 
action was  conducted  mainly  by  attorneys  of  this  court  of 
established  reputation  and  known  integrity;  it  bears  upon  its 
face  the  impress  of  an  honest,  prudent,  and  intelligent  afikir, 
and  was  submitted  to  and  received  the  sanction  of  the  Circuit 
Court.  To  conclude,  under  such  circumstances,  that  it  was 
actually  or  constructively  fraudulent  would  be  effirontery.    I  am 
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Dot  willing  to  listen  to  any  suggestion  indicating  that  the  able 
and  respectable  counsel  who  managed  the  business  might  be 
knaves,  or  that  the  court  that  approved  of  it  was  possibly  cor- 
rupty  unless  the  transaction  itself  bears  unmistakable  evidence 
that  it  was  wrong,  something  about  it  tending  to  show  that  it 
was  "conceived  in  sin,  and  brought  forth  in  iniquity."  It 
might  have  been  impolitic  to  continue  the  receivership  after  the 
decree  was  entered  in  the  Circuit  C!ourt,  but  it  was  just  as 
necessary  to  have  a  receiver  then  as  in  the  beginning. 

Hie  prooeeding  cannot  be  attacked  collaterally.  And  besides, 
this  court',  in  this  case,  has  nothing  to  do  with  the  policy  aspect 
of  the  question ;  we  cannot  review  the  matter  in  a  collateral  pro- 
ceeding further  than  to  determine  whether  or  not  it  was  a  void 
act.  If  the  Circuit  Court  had  power  to  continue  the  receiver 
and  it  did  so,  this  court  cannot  interfere  with  the  exercise  of  the 
power,  except  in  a  direct  proceeding* to  review  it. 

Jurisdiction  to  order  foreclosure.  The  respondent's  counsel 
claim,  also,  that  the  part  of  the  decree  in  Ben  HoUaday  v.  Joseph 
HoOaday,  which  specified  the  time  for  the  redemption  of  the 
property,  and  directed  the  sale  of  it  in  case  it  were  not  redeemed, 
should  not  have  been  made;  that  when  the  transaction  in  such  a 
case  is  shown  to  be  a  mortgage,  and  the  amount  of  indebtedness 
secured  is  ascertained,  the  parties  should  be  left  to  pursue  the 
usual  remedy  of  foreclosure  and  sale  provided  by  law,  in  case  of 
liens  upon  real  and  personal  property.  The  suggestion  is  a  very 
important  one,  in  view  of  the  fact  that  we  have  no  such  rule  in 
our  practice  as  a  strict  foreclosure,  and  a  sale  does  not  affect  the 
right  of  a  subsequent  encumbrancer,  unless  he  is  made  a  party  to 
the  foreclosure  proceeding.  I  do  not  believe  that  the  specification 
of  a  definite  time  in  which  to  redeem  the  property  aiSected  the 
right  to  redeem  thereafter.  It  only  suspended  proceedings  to 
foreclose  the  lien  during  that  period.  Ben  Holladay  did  not 
obtain  the  right  to  redeem  from  the  court  but  from  the  law. 
The  court  determined  merely  that  the  conveyances  of  the  prop- 
erty were  intended  to  secure  the  payment  of  the  indebtedness; 
that  they  were  mortgages,  consequently  all  the  incidents  of  a 
mortgage  applied  to  them.  They  simply  constituted  in  law  a 
XV.  0B.-4. 
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Hen  or  charge  upon  the  property,  and  the  statute  points  out  the 
mode  in  which  ^'a  lien  upon  real  or  personal  property,  other 
than  that  of  a  judgment  or  decree,  whether  created  by  mort- 
gage or  otherwise,  shall  be  foreclosed."  (Civ.  Code,  §  4l0.)  A 
sale  of  the  property  in  accordance  v^th  the  decree  of  the  court 
and  the  expiration  of  the  statutory  time  for  redemption  would 
probably  have  barred  the  right.  I  think  this  court  has  power 
to  decree  a  sale  in  such  a  suit,  and  that  it  would  have  the  efiect, 
when  enforced,  to  cut  off  the  right  of  redemption,  unless  made 
within  the  period,  and  in  the  manner  provided  in  the  Code.  It 
seems  to  have  been  so  held  in  Iowa,  where  a  similar  statute  is  in 
force.  In  Herring  v.  Nedetf,  43  Iowa,  157,  the  defendants 
set  up  as  new  matter:  ^'That  being  indebted  to  plaintiff,  they 
conveyed  to  him  certain  land  for  security,  which  he  obligated 
himself  by  bond  to  reconvey  upon  payment  of  the  indebtedness 
secured,  and  prayed  that  a  d^ree  be  entered  declaring  said  deed 
to  be  a  mortgage,  and  requiring  plaintiff  to  treat  it  as  such,  and 
for  such  other  and  further  relief  as  defendants  might  show 
themselves  justly  entitled."  The  District  Court  of  the  State 
declared  that  the  deed  and  bond  for  the  land  constituted  a  mort- 
gage, and  foreclosed  the  same,  ordering  the  land  to  be  sold  upon 
special  execution  for  the  amount  of  the  judgment.  The  Supreme 
Court  upon  appeal  affirmed  the  judgment.  Beck,  J.,  in  delivering 
the  opinion  of  the  court,  said :  ^^It  is  first  insisted  that  the  court 
erred  in  rendering  the  decree  foreclosing  the  mortgage,  because  no 
such  claim  of  relief  is  made  in  defendants'  answer.  But  they  do 
claim  such  relief  as  under  the  rules  of  equity  they  are  entitled  to 
recover.  Their  prayer  for  relief  is  general.  After  the  court 
had  found  the  deed  and  bond  operated  as  a  mortgage,  it  may 
have  found  that  equity  required,  in  .order  to  protect  the  rights 
of  one  or  both  of  the  parties,  the  mortgage  to  be  foreclosed.  One 
ground  for  such  an  order  would  be  the  avoidance  of  multiplicity 
of  actions.  Others  based  upon  the  evidence  may  have  appeared. 
We  cannot  hold  the  decree  to  be  erroneous,  in  the  alienee  of 

some  positive  showing  of  error The  pleadings,  as  we 

have  seen,  authorized  the  court  to  foreclose  the  mortgage  when 
the  deed  and  bond  were  found  to  constitute  such  a  security,  if 
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equity  bo  required/'  Th^  principle  eeems  to  be  that  the  oonrt^ 
having  jurisdiction  of  the  subject-matter  for  one  purpose,  will 
do  complete  justice  in  the  case  between  the  parties  when  equity 
requires  it.  I  notice,  also,  that  the  same  practice  has  been  recog- 
nized in  some  of  the  other  States.  {Hoffman  v.  Ryan,  21 
W.  Va.  416;  I/mng  v.  JfiStifecn,  69  Tex.  423.)  I  can  see  no 
objection  to  such  a  course  where  the  parties,  as  they  did  in 
HoOaday  v.  EoUadayy  consent  to  it.  There  can  be  no  question, 
it  seems  to  me,  but  that  the  court  had  jurisdiction  to  order  a  sale 
after  finding  that  the  transaction  was  a  mortgage.  If  it  had 
jurisdiction  for  the  one  purpose  it  could  certainly  exercise  it  for 
the  other.  The  court  should  no  doubt  have  directed  that  an 
inquiry  be  made  as  to  whether  any  other  persons  had  liens  upon 
the  property,  and  if  so,  to  order  them  brought  in,  and  that  the 
amounts  of  their  claims  be  ascertabed  so  that  they  could  be 
dischai^ed  from  the  proceeds  of  the  fund.  The  suit  was  in  the 
nature  of  a  bill  to  redeem,  but  a  strict  foreclosure  not  being 
allowed,  a  sale  being  required  by  positive  law  in  order  to  bar  the 
equity  of  redemption,  the  remedy  has  to  be  changed  so  as  to  meet 
the  new  condition  of  affairs.  Courts  of  equity  have  always  been 
able  to  adapt  their  remedies  so  as  to  do  justice,  and  I  have  no 
doubt  but  that  they  still  are. 

Under  the  views  indicated,  it  follows  that  the  decision  of  this 
court  in  said  case  of  HoUajdjay  v.  HMaday,  concluded  the  rights 
of  the  parties  in  the  decree  no  further  than  the  law,  as  declared 
by  the  court  in  the  case,  established  them  under  the  proof  sub- 
mitted at  the  hearing;  that  when  the  mandate  was  transmitted 
to  the  Circuit  Court  and  entered  upon  the  journals  thereof,  the 
parties  were  not  deprived  of  the  right  to  agree  upon  an  alter- 
ation of  the  terms  and  conditions  of  the  decree,  nor  the  court  of 
the  power  to  conform  it  to  such  agreement,  unless  the  vested 
rights  of  other  parties  in  the  litigation  were  thereby  affected  and 
impaired ;  that  the  parties  to  the  decree  were  left  as  free  to  con- 
tract in  r^ard  to  that  matter  as  to  any  other  lawful  thing,  sub- 
ject only  to  the  qualification  mentioned ;  that  the  change  of  the 
terms  and  conditions  of  the  decree,  rendering  it  in  the  opinion  of 
the  Circuit  Court  necessary  for  the  continuance  of  the  receiver- 
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ship,  and  the  parties  in  interest  having  stipulated  for  the  appoint- 
ment of  Joseph  Holladay  and  George  W.  Weidler  in  the  stead 
of  the  respondent;  it  was  l^al  and  proper  for  the  Circuit  Court 
to  make  the  substitution,  and  the  two  persons  so  appointed  have 
a  lawful  right  to  continue  in  the  discharge  of  the  duties  imposed, 
until  their  appointment  is  revoked  by  the  court  that  made  it; 
that  any  person  having  a  claim  against  Ben  Holladay,  and  desir- 
ing to  affect  his  estate  thereby  that  is  in  the  hands  of  the  receivers, 
is  entitled,  upon  obtaining  leave  of  the  said  Circuit  Court  for  that 
purpose,  to  commence  and  maintain  an  action  or  suit  against  the 
receivers  in  their  official  capacity,  and  enforce  as  ample  remedy 
as  though  the  estate  remained  in  said  Holladay's  hands,  unaffected 
by  any  such  relationship,  or  such  person  may  proceed  against 
Holladay  directly  upon  such  claim  without  leave  of  any  court, 
and  affect  any  property  belonging  to  him,  or  in  which  he  has  an 
interest,  that  is  not  subject  to  the  control  of  said  receivers.  The 
respondent's  counsel  appeared  upon  the  argument  to  be  somewhat 
exercised  on  account  of  the  shape  in  which  the  agreement  between 
the  parties,  of  July  10, 1886,  and  the  action  of  the  Circuit  Court 
thereon,  had  placed  the  matter,  and  in  consequence  of  the  probable 
delay  it  would  occasion  in  its  adjustment.  This  is  quite  natural. 
Creditors,  long  delayed  in  the  collection  of  their  daims,  are  liable 
to  be  importunate  and  clamorous,  and  by  a  sort  of  attrition,  pro- 
duce zeal  and  earnestness  upon  the  part  of  their  counsel.  But 
in  order  to  judge  fairly  the  policy  that  was  adopted  by  the  parties 
to  that  agreement,  the  number  and  magnitude  of  the  claims 
against  Ben  Holladay,  and  his  financial  condition  at  the  time, 
should  be  taken  into  consideration.  The  estate  was  large  and 
valuable,  and  in  the  near  future,  by  prudent  management,  could 
be  made  to  liquidate  all  the  claims  and  leave  Holladay  a  reason- 
able competency,  or  by  a  reckless  course,  could  have  been  sacri- 
ficed, and  the  creditors  who  were  unsecured  been  compelled  to 
accept  a  very  small  dividend,  if  able  to  obtain  anything.  The 
two  ways  were  open,  and  it  required  no  great  sagacity  or  deep 
penetration  to  discover  that  one  would  lead  to  safe  anchorage 
and  the  other  to  wreck  and  destruction.  To  have  rushed  in  pell- 
mell,  and  seized  and  sequestered  the  property,  would  have  bene- 
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fited  outside  speculators  at  the  expense  of  creditors  and  thedebtor. 
The  release  of  certain  of  the  property  from  the  control  of  the 
receivers,  and  conveying  it  to  Weidler  in  trust,  and  charging  it 
with  the  payment  of  the  claims  of  Belmont  and  others,  cannot, 
upon  the  &ctB  as  presented  in  the  case,  be  deemed  fraudulent. 
If  the  claims  referred  to  had  been  fictitious,  and  the  Circuit 
Court  been  induced  by  fraudulent  suggestions  to  make  the  order 
releasing  the  property,  the  case  would  present  a  different  phase; 
but  there  is  no  such  element  as  that  in  the  transaction,  it  is  to 
all  appearances  an  honest  effort  to  secure  valid  claims  as  econom- 
ically to  the  estate  as  possible.  More  than  two  hundred  and 
eighty  thousand  dollars  was  remitted  from  them,  the  time  of 
their  payment  was  extended  to  three  years,  a  low  rate  of  interest 
was  fixed,  and  the  parties  charged  with  the  management  of  the 
property  required  to  serve  without  compensation.  It  left  this 
property  thus  set  apart  encumbered,  it  is  true,  to  the  extent  of 
one  hundred  and  sixty-one  thousand  two  hundred  dollars;  but 
any  excess  over  and  above  the  amount  of  the  encumbrance  is 
subject  to  the  payment  of  the  other  indebtedness,  without  ques- 
tion; and  from  the  statements  made  at  the  hearing,  I  should 
judge  that  there  would  be  quite  sufficient  to  satisfy  it.  I  am 
unable  to  discover  anything  that  squints  toward  fraud  in  the 
affair;  but  upon  the  contrary,  it  bears  the  semblance  of  a  prudent, 
fiiir,  and  honorable  adjustment  of  the  matter. 

Cb'^)rdinaie  jurisdiction  of  courts.  The  effect  of  the  decree  of 
the  Circuit  Court  of  the  United  States  in  favor  of  George  C. 
Hickox  may  be,  to  charge  the  estate  with  the  amount  decreed  to 
be  due  said  Hickox ;  whether  it  does  so  or  not  depends  upon 
whether  said  Circuit  Court  had  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  suit  at  the  time  of  its  rendition.  It 
was  claimed  at  the  hearing  that  the  suit  in  which  the  decree  was 
obtained  was  not  commenced  until  after  the  suit  of  Ben  HoUa' 
day  V.  Joseph  HoBaday  was  b^un  and  the  receiver  appointed, 
and  was  heard  while  the  property  which  the  decree  purports  to 
affect  was  in  the  hands  of  the  receiver.  If  that  is  true,  I  cannot 
see  how  the  decree  can  have  any  force  or  be  rendered  operative. 
There  is  no  principle  better  established  than  that  where  prop- 
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erty  in  litigation  is  taken  into  the  custody  of  the  courts  through 
the  intervention  of  a  receiver,  a  party  interested  cannot  go  into 
another  forum  and  establish  any  claim  to  it.  The  court  which 
lirst  takes  cognizance  of  the  controversy  is  entitled  to  retain 
jurisdiction  to  the  end  of  the  litigation^  and,  incidentally,  to  take 
possession  and  control  of  the  subject-matter  of  the  suit,  to  this 
exclusion  of  all  interference  from  other  courts  of  concurrent 
jurisdiction.  The  principle  grows  out  of  a  spirit  of  comity, 
which  has  the  highest  aim  for  the  public  good,  and  without  the 
observance  of  which,  conflicts  of  a  serious  nature  would  be 
likely  to  arise.  Co-ordinate  authority  emanating  from  our  State 
and  federal  governments,  administered  by  their  respective  tri- 
bunals, can  be  exercised  harmoniously  only  by  conceding  to  the 
tribunal  which  first  obtains  jurisdiction  over  the  thing — the  right 
to  the  exercise  of  it.  The  following  language  of  Mr.  Justice 
Matthews,  in  Heidriter  v.  Elizabeth  OU  Ooth  Cd.  112  U.  S.  305, 
expresses  fully  my  view  upon  this  point:  '^It  is  merely  an 
application  of  the  familiar  and  necessary  rule,  so  often  applied, 
which  governs  the  relation  of  courts  of  concurrent  jurisdiction, 
where,  as  in  the  case  here,  it  concerns  those  of  a  State  and  of  the 
United  States,  constituted  by  the  authority  of  distinct  govern- 
ments, though  exercising  .jurisdiction  over  the  same  territory. 
That  rule  has  no  reference  to  the  supremacy  of  one  tribunal 
over  another,  nor  to  the  superiority  in  rank  of  the  respective 
claims,  in  behalf  of  which  the  conflictiug  jurisdictions  are 
invoked.  It  simply  requires,  as  a  matter  of  necessity,  and, 
therefore,  of  comity,  that  when  the  object  of  the  action  requires 
the  control  and  dominion  of  the  property  involved  in  the  liti- 
gation, that  court  which  first  acquires  possession,  or  that  domin- 
ion which  is  equivalent,  draws  to  itself  the  exclusive  right  to 
dispose  of  it,  for  the  purposes  of  its  jurisdiction.''  It  is  further 
illustrated  in  AUAoraugh  Bank  v.  North  Western  Manuf.  and 
Car  Co.  28  Fed.  Rep.  113. 

The  respondent's  claim  is  only  partially  affected  by  the  fore- 
going matters.  His  suit  is  regularly  in  court  and  not  embarrassed 
in  consequence  of  the  continuance  of  the  receivership^  and  if  he 
acquired  a  lien  upon  the  shares  of  stock  as  claimed,  he  is  entitled 
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to  the  relief  demanded.  Two  grounds  of  objection  to  his  right 
to  such  lien  are  interposed.  The  one  is  that  he  could  not  legally, 
while  receiver  of  the  property,  become  a  mortgagee  thereof;  and 
the  other,  that  the  right  of  the  two  law  firms  attached  under  the 
assignment  to  them,  and  is  superior  to  that  of  his. 

A  reoeiver  cannot  become  a  mortgagee.  The  main  ground  is 
the  former  one,  and  its  determination  depends  upon  whether  or 
not  the  attempt  to  acquire  the  lien  was  compatible  with  the 
respondent's  duties  as  receiver.  The  office  of  a  receiver  is  to 
take  possession  of  the  property,  and  hold  it  subject  to  the  order 
of  the  court  appointing  him.  The  property  is  in  the  custody  of 
the  law.  The  court  has  the  management  and  disposal  of  it  in 
aooordanoe  with  the  rules  of  law  and  to  answer  the  ends  of  jus- 
tice, and  the  receiver  is  its  officer  to  execute  its  authority  in  the 
matter.  The  powers  of  a  receiver  are  in  the  nature  of  those  of  a 
guardian  of  a  ward's  estate,  and  his  ]:elations  are  of  a  fiduciary 
character.  The  property  is  held  for  whoever  may  ultimately 
establish  a  title  to  it,  and  the  receiver  has  no  power  to  make  any 
contract  regarding  it  unless  ratified  by  the  court.  It  is  laid 
down  as  an  elementary  principle  in  High  on  Receivers,  section 
193,  that  the  courts  will  not  permit  a  receiver  any  more  than 
any  other  trustee  to  subject  himself  to  the  temptation  arising 
from  a  conflict  between  the  interest  of  the  purchaser  and  the  duty 
of  a  trustee,  and  the  author  there  further  says:  ''The  rule  has 
its  foundation  in  grounds  of  public  policy  and  in  the  peculiar 
relation  sustained  by  a  receiver  to  the  fund  or  estate  in  his  cus- 
tody, which  resembles  in  this  respect  that  of  a  solicitor,  trustee,, 
or  any  other  fiduciary  relation  of  a  like  nature,  where  the  same 
rule  of  equity  prevails;*'  and  at  section  194  says:  "The  general 
rule,  as  above  stated,  denying  receivers  the  privily  of  becoming 
purchasers  of  property  pertaining  to  their  trust,  is  entirely  inde- 
pendent of  the  question  whether  any  fraud  in  &ct  has  intervened." 
The  principle  here  declared  forbids  a  receiver  from  taking  secur- 
ity upon  the  property  intrusted  to  his  care  as  decidedly  as  it 
does  from  becoming  a  purchaser  of  it;  his  interest  and  duty 
would  conflict  as  much  in  the  one  case  as  in  the  other;  he  holds 
the  property  not  for  himself  but  for  those  who  may  establish  a 
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title  to  it,  and  if  he  were  allowed  to  acquire  a  claim  upon  it  in 
his  own  &vor,  it  would  be  very  liable  to  occasion  a  conflict  of 
interest  between  himself  and  the  parties  for  whom  it  is  held.  In 
Johnson  v.  Ouniery  6  Bush,  534,  where  a  receiver  undertook  to 
retain  funds  collected  by  him,  and  o&et  his  own  individual 
claims  against  the  party  to  whom  they  were  directed  to  be  paid, 
the  court  said :  ^'  The  money  was  received  by  appellee  under  a 
decretal  order  of  the  court,  and  his  possession  is  deemed  the  pos- 
session of  the  court;  no  discretion  is  allowed  him  as  to  any  appli- 
cation or  disposition  of  it,  but  he  holds  it  subject  to  the  order  of 
the  court,  and  to  be  paid  to  whom  the  court  shall  adjudge.  If 
the  mere  agent  or  instrument  of  the  court  can  be  permitted,  afler 
receiving  the  funds  under  its  order,  to  set  up  claims  to  them 
wholly  foreign  to  the  object  of  his  appointment,  the  position  of 
a  receiver  is  perverted  into  that  of  a  speculator  in  funds,  con- 
structively, .at  least,  in  court,  and  their  destiny  becomes  as  uncer- 
tain afler  they  enter  the  precincts  of  the  courts  as  before.  The 
court  will  not  thus  permit  itself  to  be  made  a  quasi  suitor.  The 
same  objection  exists  against  allowing  a  receiver  to  take  a  mort- 
gage upon  the  property  to  secure  his  private  debt,  and  the  same 
difficulty  suggested  would  attend  the  practice.  The  respondent, 
no  doubt,  advanced  the  money  in  good  &ith,  and  that  it  should 
be  repaid  him  with  interest  there  is  no  question;  but  to  hold 
that  the  mortgage,  executed  to  himself  upon  the  shares  of  stock, 
is  operative  under  the  circumstances  would  sanction  a  contraven- 
tion of  public  policy,  and  tend  to  the  establishment  of  a  perni- 
cious precedent.  The  respondent  should  not  be  allowed  to  claim 
such  lien,  nor  the  relief  granted  by  the  Circuit  Court,  though  I 
think  he  is  entitled  to  a  decree  against  Ben  Holladay  and  against 
the  receivers  for  the  amount  of  his  debt  and  interest,  to  be  enforced 
against  the  former,  personally,  and  the  latter  in  their  official 
capacity,  out  of  the  property  in  their  custody,  in  the  order  of 
priority  of  payment  of  such  claims,  with  his  costs  and  disburse- 
ments herein,  the  amount  realized  fix)m  either  party  to  operate 
as  a  satisfaction  of  the  debt  to  the  extent  of  such  amount.  The 
decree  appealed  from  should  be  modified  in  accordance  with  this 
view. 
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LoBD,  C.  J.,  specially  concurring. — The  suit  is  to  foreclose 
a  chattel  mortgage  on  certain  shares  of  stock.  The  mortgage 
was  executed  to  the  plaintiff  while  receiver,  and  while  he^  as 
such,  held  the  stock  for  money  advanced  to  the  defendant  Holla- 
day,  one  of  the  parties,  pending  the  litigation.  It  is  admitted 
that  the  money  was  advanced  as  alleged,  and  that  the  defend* 
ant  HoUaday  justly  owes  the  same.  The  only  question  is,  was 
the  taking  of  the  lien  upon  property  thus  in  his  custody  as 
receiver  in  contravention  of  public  policy?  I  am  inclined  to 
think  it  was,  and  that  the  view  expressed  in  the  opinion  in  this 
particular  is  correct  And,  therefore,  as  to  this  matter  I  concur 
in  the  result.  But  deeming  the  other  subjects  discussed  in  the 
opinion  as  not  essential  to  the  determination  of  the  real  question 
in  controversy,  I  reserve  my  judgment  as  to  them. 


[FilBd  April  U,  1887.1 

STATE  OF  OREGON,  on  Inpormatiok  op  T.  B.  Kent, 
DisTKiCT  Attorney,  First  Judicial  District,  Appel- 
lant, V.  WILLIAM  M.  COLVIG,  Respondent. 

▲iToBHSTB.— The  term  of  office  of  a  diatrioi  aUorney  begins  on  the  first  Monday  of 

July  foUowing  his  election. 
Bake.— Statntee  prescribing  a  time  within  which  an  officer  must   qnalify  are 

directory  in  their  nature. 
Baxs.— The  person  elected  must  qualify  before  taking  the  office. 

Appeal  from  Jackson  County.    AfiSrmed. 

21  jB.  Kent,  J91  JT.  Hanna,  and  8.  B.  Chleyy  for  Appellant. 

The  burden  is  upon  the  plaintiff  to  show  his  right  to  the 
office.  (High  on  Extraordinary  Remedies,  §713;  Peopfe  v. 
QayUmy  11  Pac  Rep.  206.) 

The  terms  of  the  statute  all  imply  that  it  is  the  duty  of  the 
person  elected  to  enter  upon  his  office  at  the  commencement  of 
the  term.  In  the  construction  of  the  statute  the  intention  of 
the  l^islature  is  to  be  pursued  if  possible.    (Code,  §  685,  p.  248 ; 
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Sedgwick's  State  and  Const.  Con.  233;  8  Md.  244, 246 ;  2  Mich. 
138.) 

A  statute  should  be  brought  within  the  fundamental  law,  if 
possible^  bj  construction.  (13  Barb.  409;  Sedgwick's  State 
and  Const.  Con.  233,  312;  Codey's  Constitutional  Limitations, 
72,  n.) 

If  the  event  which  may  produce  a  vacancy  occur  before  or  at 
the  commencement  of  the  term,  the  former  as  incumbent  holds 
the  office  until  his  successor  is  elected  and  qualified.  (People  v. 
mm,  37  Cal.  614;  State  v.  Horr,  26  Ohio,  588;  Ocmmon  v. 
Handley,  9  Pa.  513.) 

As  to  the  meaning  of  the  word  "  vacant,''  (Peopfe  v.  Ihylor^ 
57  Cal.  621.) 

P.  P.  Prim,  J.  22.  Neil,  and  W.  B.  Andrews,  for  Respondent. 

The  notice  of  appeal  does  not  specify  any  grounds  of  error 
with  reasonable  certainty,  and  the  judgment  must  be  affirmed. 
(Code,  218,  §  527;  State  v.  JihEinnon,  8  Or.  490;  Ddph  y. 
NiokuM,  2  Or.  202.) 

There  is  nothing  presented  by  appellant  upon  which  an  assign- 
ment of  error  can  be  predicted.  (Code,  121,  §§  67,  76,  119 ; 
Baioda  v.  Doble,  11  Or.  479,  480.) 

The  complaint  should  show  some  facts  constituting  the  for- 
feiture of  his  office.  {State  ex  rel.  Church  v.  Duatin,  5  Or  377; 
Uie  Burdette,  9  Peters,  690 ;  Bliss  on  Code  Pleading,  §§  210, 212.) 

There  is  no  time  fixed  by  our  statute  within  which  a  person 
must  qualify,  except  '*  before  entering  upon  the  duties  of  his 
office.'' 

There  is  a  clear  distinction  between  an  office  and  the  term  of 
an  office  and  the  officer.  {United  States  v.  Harttodl,  6  Wall. 
393;  State  v.  Johns,  13  Or.  380;  State  v.  Wave,  10  Pa.  888, 
889.) 

The  term  of  the  office  commences  on  the  first  Monday  of  July, 
but  the  time  within  which  he  must  qualify  is  not  "the  first 
Monday,"  but  "before  entering  upon  such  office."  A  statute 
fiixing  the  time  within  which  a  person  must  qualify  for  an  office 
is  merely  directory.    {State  v.  OiurohUl,  41  Mo.  21 ;  Chicago  v. 
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Gage,  35  Am.  Rep.  191;  Speak  v.  United  States,  9  Cranch^  31, 
32;  State  v.  Eley,  43  Ala.  668;  State  v.  Oooper,  52  Miss.  615; 
5  Wait's  Actions  and  Defenses,  5,  §  8 ;  Sedgwick's  Stcte  and 
Constitntional  Law,  368;  HUl  v.  Bayhrd,  40  Miss.  618; 
MePhenon  v.  Leanard,  29  Md.  337;  Cooley's  Constitutional 
Limitations,  75,  78;  Pond  v.  Neffua,  3  Mass.  230;  WiOiama  v. 
School  District,  21  Pick.  75.) 

Stbahan,  J. — This  is  a  proceeding  inatitntedi  under  sub- 
division 1  of  section  354  of  the  Code  of  Civil  Procedure,  and  is 
upon  the  information  of  T.  B.  Kent,  district  attorney  of  the 
First  Judicial  District.  The  amended  complaint  alleges  in  sub- 
stance the  following  facts:  That  at  the  general  election  in 
the  State  ^f  Oregon,  held  June  7,  1886,  the  defendant  William 
M.  Colvig  was  a  candidate  for  election  to  the  office  of  district 
attorney  for  the  First  Judicial  District  in  said  State;  that  on 
the  second  day  of  July,  1886,  a  certificate  was  granted  by  the 
governor  of  said  State  showing  the  election  of  said  defendant  to 
said  office,  and  that  the  governor  on  said  day,  by  his  proclama- 
tion, announced  that  said  defendant  had  been  elected  to  said 
office  at  such  election;  that  the  defendant  thereafter  wholly  n^- 
lected  and  refused  to  qualify  for  said  office  at  the  time  and  in 
the  manner  provided  by  law,  but  has  made  default  therein;  that 
by  reason  of  the  n^lect  and  refusal  of  the  defendant  to  qualify 
as  by  law  required,  he  has  lost  his  right  thereto,  and  is  not 

entitled  to  hold  the  same;  that  thereafter,  to  wit,  on  the 

day  of  July,  1886,  the  said  defendant  unlawfully  usurped  and 
intruded  himself  into  said  office  of  district  attorney  for  said  dis- 
trict, by  appointing  W.  R.  Andrews  as  his  deputy  district  attor- 
ney in  an  action  then  pending  in  the  Justice's  Court  for  the 
precinct  of  Medfbrd,  Jackson  County,  Oregon,  wherein  the  State 
of  Or^on  was  plaintiff  and  William  Robinson  was.  defendant, 
and  the  said  William  M.  Colvig  has  ever  since  said  last-men- 
tioned date  claimed  a  right  to  hold  said  office. 

And  T.  B.  Kent,  district  attorney  as  aforesaid,  allies  that 
he,  T.  B.  Kent,  is  rightfully  entitled  to  have  and  hold  said 
office  of  district  attorney  for  said  First  Judicial  District.    In 
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support  thereof  he  alleges  the  following  facts :  That  at  a  general 
election  in  the  State  of  Oregon,  held  in  June,  1884,  he  was  duly 
elected  district  attorney  for  the  First  Judicial  District  in  said 
State;  that  thereafter,  and  within  the  time  required  by  law,  he 
duly  qualified  and  entered  upon  the  duties  of  said  office,  and  has 
ever  sinoe  performed  the  duties  pertaining  thereto;  that  by 
virtue  of  the  Constitution  and  laws  of  this  State  he  is  entitled  to 
hold  said  office  until  his  successor  is  duly  elected  and  qualified. 

The  defendant  by  his  answer  denied  each  material  allegation 
of  the  complaint,  and  by  way  of  further  and  separate  defense 
allied  the  following  facts :  — 

That  at  a  general  election  held  in  the  State  of  Oregon  on  the 
seventh  day  of  June,  1886,  the  defendant  was  elected  to  said 
office  of  district  attorney  for  the  term  commencing  on  the  first 
Monday  in  July  next  following  said  election ;  that  on  the  second 
day  of  July,  1886,  the  governor  of  the  State  of  Oregon  duly 
granted  the  defendant  a  certificate  of  his  election  to  said  office, 
and  delivered  the  same  to  the  secretary  of  State,  to  be  forwarded 
to  the  defendant;  that  on  the  ninth  day  of  July,  1886,  at  Jack- 
son County,  Oregon,  the  defendant  indorsed  his  oath  of  office 
on  said  certificate  of  election  to  the  effect  that  he  would  support 
the  Constitution  of  the  United  States  and  of  the  State  of  Oregon, 
and  that  he  would  faithfully  and  honestly  demean  himself  in 
office,  which  said  oath  of  office  was  then  and  there  duly  taken 
and  subscribed  by  the  defendant;  and  that  on  the  tenth  day  of 
July,  1886,  and  within  a  reasonable  time  after  the  granting  of 
said  certificate,  the  defendant  duly  filed  the  same  with  his  said 
oath  of  office  indorsed  thereon  with  the  secretary  of  State,  who 
accepted  the  same,  and  thereupon  the  defendant  entered  upon  the 
duties  of  said  office,  and  has  ever  since  held  said  office  and  dis- 
charged the  duties  thereof;  that  the  acts  of  usurpation  set  out 
in  the  complaint  were  performed  by  the  defendant  in  the  regular 
discharge  of  the  duties  of  said  office  after  he  had  qualified  there- 
for, and  not  otherwise. 

There  was  no  reply  filed  to  the  answer,  but  the  plaintiff,  with- 
out introducing  any  evidence  upon  any  of  the  issues,  moved  for 
judgment  upon  the  pleadings^  which  motion  was  duly  argued. 
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aod  after  oonsideration  by  the  court,  judgment  was  rendered  in 
fiivor  of  the  defendant,  from  which  this  appeal  is  taken. 

By  virtue  of  article  xv.  of  section  1  of  the  Constitution  of 
this  State,  all  officers  except  members  of  the  legislative  assembly 
shall  hold  their  offices  until  their  successors  are  elected  and 
qualified. 

By  section  2,  chapter  41,  page  691,  General  Laws,  it  is  pro- 
vided :  ^'  The  term  of  office^f  a  district  attorney  shall  commence 
on  the  first  Monday  of  July  next  following  the  election  of  such 
attorney,  and  before  entering  upon  such  office  the  person  elected 
thereto  must  qualify  therefor  by  filing  with  the  secretary  of 
State  his  certificate  of  election,  with  an  oath  of  office  indorsed 
thereon,  and  subscribed  by  him  to  the  effect  that  he  will  support 
the  Constitution  of  the  United  States,  and  of  this  State,  and  faith- 
fully and  honestly  demean  himself  in  office.'* 

And  it  is  provided  by  section  48,  chapter  14,  page  576,  Gen- 
eral Laws:  ^^ Every  office  shall  become  vacant  on  the  occurring 
of  either  of  the  following  events,  before  the  expiration  of  the 
term  of  such  office '' : — 

•  •  •  •  •  • 

f*6.  His  refusal  or  neglect  to  take  his  oath  of  office,  or  to 
give  or  renew  his  official  bond,  or  to  deposit  such  oath  or  bond 
within  the  time  prescribed  by  law.*' 

There  is  no  statute  in  this  State  prescribing  the  time  within 
which  the  official  oath  of  a  district  attorney  must  be  taken  and 
filed.  It  is  true  the  term  of  office  begins  on  the  first  Monday 
of  July  next  following  the  election;  but  the  newly  elected 
officer  is  not  bound  to  qualify  on  or  before  that  day,  or  upon 
failure  to  do  so  incur  a  forfeiture  of  his  office.  "Before  enter- 
ing upon  such  office  the  person  elected  thereto  must  qualify 
therefor,''  etc.,  is  the  language  of  the  statute,  and  it  raises  a  very 
strong  implication  that  some  time  may  be  allowed  to  elapse 
after  the  term  b^ns  .before  the  newly  elected  officer  need 
qualify.  The  only  result  that  could  follow  a  delay  in  qualify- 
ing is  that  he  could  not  enter  upon  the  duties  of  said  office  with- 
out first  having  qualified  by  taking  the  official  oath  and  otherwise 
complying  with  section  41,  mpra.    But  in  addition  to  this, 
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statutes  fixing  a  time  within  which  an  officer  is  required  to 
qualify,  bj  taking  an  oath  and  giving  a  bond,  are  generally 
directory,  and  a  &ilure  to  comply  within  the  time  fixed  does 
not  work  a  forfeiture.  {State  ex  reL  BJankmship  v.  OcmnJbu  Court 
of  Texas  Onmty,  44  Mo.  230;  State  ex  rd.  Atey-Gen.  v.  Cftwci- 
iB,  41  Mo.  42;  (My  of  Chicago  v.  Oage,  95  111.  593;  Speake  v. 
United  StateSy  9  Cranch,  28;  State  of  Maryland  v.  Co.  Oommra, 
of  Baltimore  County,  29  Md.  516 ;  Williams  v.  Inhabvtants  of 
School  District  No.  1,  21  Pick.  75;  (My  of  Lowdl  v.  Hadley, 
8  Met.  180;  Ex  parU  Heath  and  Eoome,  3  Hill,  42;  'People 
ex  rd.  of  WestacoU  v.  JBaUey,  12  Wend.  481.) 

It  is  unnecessary  to  notice  the  other  questions  discussed,  as 
these  views  require  an  affirmance  of  the  judgment,  and  it  is  so 
ordered. 


[FUed  April  11, 1887.] 

^    JAMES  P.  McBEE,  Respondent,  v.  C.  CEASAR  et  al., 

Appellants. 

Bazlment— BtGHT  OT  Dbposxtob.  —  The  depofdt  of  wheat  in  a  warehouse,  which 
has  been  mingled  with  the  wheat  of  other  persons  in  a  common  mass,  is  a  bail- 
ment, and  the  depositor  does  not  lose  his  right  thereby  to  reclaim  it. 

Dauaoes  fob  CoNTEBsioir. — Where  a  warehouseman  ships  wheat  to  a  third  iMirty, 
without  the  consent  of  the  depositor,  such  depositor  is  not  estopped  from  claim- 
ing damages  for  its  conTersion,  unless  by  acquiescing  in  the  acts  of  the  ware- 
houseman he  has  misled  such  third  party. 

Appellate  Coubt,  Pboyincb  of.— It  is  not  the  business  of  an  appellate  court  on 
a  bill  of  exceptions  to  judge  of  the  quantom  of  proof,  or  to  correct  errors  of  a 
jury. 

Bill  of  LAnnro.  —A  bill  of  lading  is  not  to  be  regarded  as  a  contract  in  writing, 
but  as  an  admission  on  the  part  of  tiie  consignor  as  to  his  pi^rpose  at  the  time 
of  making  the  shipment,  and  such  admission  is  subject  to  be  rebutted. 

NonoB,  Implied.— The  fact  that  a  person  stores  wheat  in  a  warehouco,  with 
knowledge  that  it  is  a  custom  to  ship  the  wheat  fh>m  the  warehouse  at  a  certain 
season  of  the  year,  is  not  sufficient  to  impute  knowledge  and  acquiescence  upon 
his  part  that  his  wheat  would  be  shipped,  so  as  to  create  an  estoppel  against 
him. 

Appeal  from  Multnomah  County.    Affirmed. 
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Facts  are  stated  in  the  opinion  of  the  court. 
WUUams,  Ach  &  Wood^  for  Appellants. 

1.  The  court  erred  in  allowing  witness,  T.  J.  Blair,  to  testify 
that  the  wheat  was  shipped  to  defendants.  It  is  a  presumption 
of  law  that  the  ordinary  course  of  business  was  followed,  and  the 
shipping  receipts  were  the  proper  evidence  of  the  shipment. 
{Yoang  v.  Jfife«,  20  Wis.  646;  Code,  261.) 

2.  It  was  error  to  allow  Blair  to  testify  as  to  what  he  wrote 
defendants  without  producing  the  letter  or  accounting  for  its 
absence.    (Code,  §  681,  p.  247;  §  749,  p.  258.) 

3.  The  court  erred  in  allowing  proof  of  the  demand  which 
described  the  wheat  as  shipped  by  the  City  of  Salem,  when  they 
had  sued  for  wheat  shipped  by  the  steamer  McCuUey. 

4.  The  court  should  have  instructed  the  jury,  that  if  plaintiff 
deposited  the  wheat  in  the  warehouse  with  other  wheat  in  an 
undistinguishable  mass,  and  knew  that  Blair  was  selling  and 
shipping  wheat  from  this  mass,  and  if  defendants  only  received 
about  six  thousand  three  hundred  bushels  out  of  thirty-seven 
thousand  bushels  so  deposited,  and  no  part  of  the  wheat  was 
separated  or  set  apart  for  plaintiff,  he  cannot  recover. 

•71  B.  Bryson^  John  BumeU^  and  Watson,  Hume  &  WatsoUj  for 
Bespondent. 

1.  There  was  no  evidence  of  any  bill  of  lading,  and  in  any 
event,  it  was  competent  to  establish  the  fact  by  parol  testimony 
that  defendant  got  the  wheat. 

2.  The  defendants  were  not  misled  by  the  misdescription  in 
the  demand. 

3.  A  deposit  of  wheat  in  a  warehouse  in  a  common  bin  is  not 
a  sale.  The  depositor  has  an  interest  in  the  common  mass  equal 
to  the  amount  of  his  deposit,  subject  to  a  proportionate  share  of 
loss,  and  if  all  other  depositors  withdraw  the  amount  of  their 
deposits,  the  remainder  belongs  to  him  absolutely.  The  facts 
that  other  deposits  have  been  made  and  withdrawn  in  the  mean 
time  does  not  affect  the  result    (Wells  on  Replevin,  §§  203, 
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210;  Kimberly  v.  Paicfum,  19  N.  Y.  337;  SexUm  v.  Abbott,  53 
Iowa,  181,  188,  189;  German  Bank  v.  Meadow  Craft,  95  111. 
124;  35  Am.  Rep.  137;  Sears  v.  Abrams^  10  Or.  449;  Young 
V.  Jfifes,  20  Wis.  615;  23  Wis.  644;  Chase  v.  WaMmme,  1 
Ohio  St.  244;  59  Am.  Dec.  623,  n.;  Story  on  Bailments,  §  40; 
CLarhe  v.  Qr^,  24  N.  Y.  595;  Forbes  v.  B.  &  L.  B.  B.  Co. 
133  Mass.  164.) 

4.  Respondent  was  not  only  required  to  prove  the  amonnt  of 
his  own  deposit,  bat  those  of  his  assignors.  If  other  depositors 
had  an  interest  in  the  mass,  it  was  a  matter  of  defense. 

6.  The  instraction  upon  the  question  was  correct.  (Code, 
p.  765.) 

6.  The  instraction  given  bj  the  court  as  to  the  efiect  which 
ownership  by  other  parties  would  have  upon,  respondent's  rights 
was  correct,  when  taken  with  the  general  instruction  that  the 
existence  of  rights  of  other  parties  would  not  bar  the  action,  but 
would  cut  down  the  amount  of  respondent's  recovery.  (Freeman 
on  Cotenancy  and  Partition,  353,  356,  357;  JSUl  v.  Oibbs,  5 
Hill,  56,  n.  a;  Whedright  v.  De  Peyder,  1  Johns.  471,  486;  6 
Johns.  108;  8  Johns.  101 ;  ITiompson  v.  HdsJdns,  11  Mass.  419; 
1  Chitty  on  Pleading,  74.) 

7.  This  being  an  action  of  trover,  it  is  not  necessary  to  iden- 
tify the  property  further  than  to  prove  its  general  character. 
{Bamsey  v.  Beekey,  11  Or.  49 ;  Budd  v.  Muli.  C.  By.  Co.  12  Or. 
276;  Hake  v.  JSueff,  50  Mich.  89.) 

8.  Variance  between  proof  and  pleading  is  immaterial,  unless 
it  has  misled  the  opposite  party  to  his  prejudice.  (Code,  pp.  1 24, 
125,  §§  94,  95;  Began  v.  CBMy,  32  Cal.  11;  PlaU  v.  Vegel, 
31  Cal.  383;  Dodd  v.  Denny,  6  Or.  156;  Hia  v.  Mellon,  3  Or. 
542.) 

9.  A  judgment  will  not  be  reversed  on  account  of  error  which 
did  not  prejudice  appellant.  {Stewart  v.  KimbaUy  43  Mich.  443 ; 
Merstdn  v.  Eamp,  37  Mich.  176;  ffoUister  v.  Broionthal,  19 
Mich.  163;  /Storweff  v.  LeaviU,  51  Mich.  427,  537.) 

Lord,  C.  J. — This  is  an  action  for  the  conversion  of  about 
6,343  bushels  of  wheat  alleged  to  have  been  deposited  in  the 
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ivarehoase  of  T.  Blair,  at  Booneville,  and  subsequently,  in  the 
year  1885,  shipped  in  the  steamer  McCully  and  delivered  to 
the  defendants.  The  action  originated  in  this  state  of  facts: 
During  the  years  1883  and  1884,  the  plaintiff  and  other  persons 
who  have  assigned  their  claims  to  him,  deposited  their  wheat  in 
the  said  warehouse,  taking  what  are  known  as  '^  weighing  checks,'' 
for  each  load  as  delivered,  and  after  the  deposits  for  the  season 
were  complete,  regular  warehouse  receipts  for  the  whole  amount 
of  wheat  deposited  were  given  to  them.  The  amount  so  deposited 
18  the  amount  above  alleged.  None  of  said  wheat  deposited  by 
the  plaintiff  and  his  assignors  was  ever  drawn  out  by  him  or 
them,  but  about  the  1st  of  February,  1885,  all  the  wheat  remain- 
ing in  the  warehouse  was  shipped  to  the  defendant  at  Portland. 
Besides  these  parties^  others  were  depositing  wheat  in  said  ware- 
house, which  was  mingled  with  the  wheat  deposited  as  stated  in 
common  bins.  The  defendants,  after  denying  the  allegations  of 
the  complaint,  affirmatively  set  up  that  from  time  to  time  they 
received  wheat  from  Blair,  and  advanced  money  to  him,  and  that 
at  the  close  of  the  transactions,  Blair  owed  them  $5,795.43,  and 
that  they  had  in  their  hands  6,639  bushels  of  wheat,  upon  which 
they  claimed  a  lien  for  said  advances,  and  also  for  charges  and 
expenses.  The  trial  resulted  in  a  verdict  for  the  plaintiff,  and 
judgment  having  been  entered  in  accordance  therewith,  the 
defendants  appeaL  All  the  objections  reserved  and  assigned  as 
error  are  presented  in  the  bill  of  exceptions.  It  is  first  objected 
that  it  was  error  to  allow  Blair  to  testify  that  the  wheat  in  ques- 
tion was  consigned  to  the  defendants.  The  specification  of  error 
was  that  the  only  proper  proof  of  this  fact  was  a  bill  of  lading. 
The  evidence  discloses  that  there  was  no  evidence  of  any  bill  of 
lading,  or  other  writing  showing  the  consignment  to  the  defend- 
ants. The  material  fact  for  the  plaintiff  to  establish  was  that  the 
defendants  received  the  wheat.  The  plaintiff  had  nothing  to  do 
with  any  agreement  which  might  have  existed  between  Blair  and 
the  defendants,  nor  was  he  bound  to  produce  the  evidence  whieli 
may  have  existed  between  them  to  fix  their  liability  tceach  .other. 
As  between  them,  a  bill  of  lading  is  not  to  be  regarded  as^a  con- 
tract in  writing,  but  merely  as  an  admission  on  the  part  of  the 
XV.  0B.-6. 
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consignor  as  to  his  purpose  at  the  time  of  making  the  shipment^ 
and  such  admission  is  subject  to  be  rebutted.  The  fiict  that  the 
\?heat  was  deposited  with  Blair  is  not  contradicted^  and  he  testi- 
fied that  it  was  shipped  to  the  defendants.  This  was  evidence 
tending  to  prove  the  &ct  in  issue^  and  was  competent  for  that 
purpose,  and  if  the  defendants  had  any  evidence  to  rebut  it,  thej 
could  have  submitted  it.  We  do  not  think  there  was  any  error 
in  the  ruling  excepted  to^  nor  to  the  succeeding  assignment  of 
error  for  a  like  reason. 

Mistake  in  the  demand.  It  is  next  objected  that  there  was  a 
mistake  in  the  written  demand  as  to  the  name  of  the  boat  in 
which  the  wheat  was  carried.  The  demand  was  made  by  Mr. 
J.  F.  Watson,  and  the  conversation  which  took  place  at  that 
time  shows  that  the  defendants  knew  and  understood  what  wheat 
was  demanded.  In  a  word,  that  there  was  no  mistake  as  to  the 
property  involved  in  the  action,  and  therefore  the  mistake  allied 
could  not  prejudice  the  defendants.  * 

Bailment.  The  next  assignment  of  error  presents  the  question 
as  to  the  effect  of  mingling  wheat  of  several  depositors  in  common 
bins  of  a  public  warehouse.  It  has  been  held  by  this  court  that 
such  a  deposit  is  a  bailment,  and  that  the  depositor  does  not  lose 
his  right  to  reclaim  the  wheat  so  deposited  from  the  common 
mass.  It  was  admitted  by  the  counsel  for  the  appellant  that  the 
later  authorities  were  to  this  effect,  and  when  his  attention  was 
called  to  a  late  decision  of  this  court,  which  involved  the  deter- 
mination of  a  like  principle,  he  abandoned  this  exception.  The 
record,  iiowever,  discloses  that  this  assignment  was  the  strong 
point  on  which  the  appellant  relied  to  reverse  the  judgment,  and 
there  can  be  no  doubt,  if  the  position  for  which  he  contended 
could  have  been  sustained,  it  would  have  been  fatal  to  the  judg- 
jnent  which  .the  plaintiff  obtained.  But  the  necessity  for  aban- 
-doning  it — the  adverse  decision  referred  to — renders  some  of 
cthe  other  assignments  of  error  which  are  coupled  with  the  theory 
Ainimportant,  and  we  shall,  therefore,  only  notice  such  of  the  other 
.assignments  as  do  not  include  these,  and  which  counsel  deemed 
imaterial  in  producing  an  incorrect  result. 

Ite»p(mdeni8  not  chargeable  with  notice  of  Blair^s  customs.    It 
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is  contended  that  the  court  below  erred  in  instructing  the  jury 
that  "there  is  no  evidence  for  the  jury  to  consider  that  the 
plaintiff  or  any  of  his  assignors  ever  authorized  Blair  to  deliver 
any  of  the  wheat  described  in  the  complaint  to  the  defendants.'' 
The  transcript  contains  all  the  evidence;  and  that  part  of  it 
which^  it  is  claimed,  tends  to  show  such  authority,  is  based  on 
Blair's  testimony  that  he  had  been  accustomed  to  ship  away  the 
wheat  remaining  in  the  warehouse  at  Booneville  before  low  water 
came,  which,  taken  in  connection  with  the  fact  that  during  that 
time  plaintiff  and  his  assignors  had  been  storing  wheat  with  him, 
carries  the  inference  that  such  depositors  did  not  contemplate 
that  their  wheat  would  lie  in  that  warehouse  all  summer.  In 
other  words,  it  is  claimed  upon  this  state  of  facts  that  unless  the 
plaintiff  and  his  assignors  withdrew  their  wheat  deposited  in 
that  warehouse  before  low  water  came,  they  must  have  known  it 
would  be  shipped,  and  consequently  acquiesced  in  it,  which  was 
equivalent  to  such  authorization.  It  is  insisted,  therefore,  there 
was  evidence  on  this  point  which  the  court  erred  in  excluding 
from  the  consideration  of  the  jury.  The  fact  that  the  plaintiff 
and  his  assignors  had  been  storing  wheat  with  Blair  in  the 
Booneville  warehouse,  taken  in  connection  with  the  fact  that  he 
had  been  in  the  habit  of  shipping  wheat  from  this  warehouse 
before  low  water  came,  does  not  warrant  the  inference  that  the 
plaintiff  or  his  assignors  knew  it,  much  less  acquiesced  in  or 
authorized  its  consignment  and  sale.  There  is  no  evidence  to 
show  that  the  plaintiff  or  his  assignors  knew  that  Blair  was 
accustomed  to  ship  wheat  from  this  warehouse  before  low  water 
came.  The  vice  of  the  argument  lies  in  assuming  that  the  fact 
of  storage  of  the  wheat  in  that  warehouse  charges  the  plaintiff 
and  the  assignors  with  knowledge  of  the  other  fact,  that  it  was  the 
custom  of  Blair  to  ship  the  wheat  from  the  warehouse  before  low 
water  came.  The  two  facts  do  not  have  such  necessary  con- 
nection with  each  other  as  to  justify  such  inference,  without  the 
aid  of  further  proof. 

Estoppd.  Nor  do  we  think  there  was  any  error  committed 
in  the  instruction  of  the  court  upon  the  question  of  estoppel.  It 
is  only  such  knowledge  of  the  acts  of  Blair  as  indicated  an'  inten-^ 
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tional  acquiesoenoe,  and  by  such  conduct  led  the  defendants  to 
believe  that  the  shipment  of  the  wheat  was  rightful ;  that^  the 
court  instructed  the  jury,  operated  as  an  estoppel.  As  a  matter 
of  law  the  instruction  is  correct,  although  the  facts  are  extremely 
meager,  if  there  are  any  upon  which  to  predicate  an  instruction 
of  estoppel.  There  was  no  error  in  the  language  in  which  it 
was  given,  and  under  the  drcumstances  as  disclosed  by  the 
record,  it  was  favorable  to  the  defendants.  It  was  earnestly 
urged  that  the  verdict  in  this  case  worked  an  injustice.  If  such 
was  the  fact,  it  arose  out  of  matter  which  it  was  the  province  of 
the  jury  to  decide,  and  not  out  of  any  error  of  law  which  it  is 
the  province  of  this  court  to  correct.  It  is  not  the  business  of  a 
court,  "on  a  bill  of  exceptions,  to  judge  of  the  quantum  of  the 
proof,  or  to  correct  the  errors  of  the  jury,  and  make  a  bad  pre- 
cedent because  the  case  is  a  hard  one.^'  (Gibson,  C.  J.,  Sidwell 
V.  Evans,  1  Pen.  <&  W.  385.)  After  a  careful  examination  of  the 
record  we  are  constrained  to  afiBrm  the  judgment^  and  it  is  so 
ordered. 


[Filed  April  13, 1887.] 

WILLIAM  J.  STEWART,  Administrator,  Appellant,  v. 
J.  C.  CORBUS  AND  LAURA  CORBUS,  Rbspondents. 

Cosn— Upoh  JuDaXEzrr  bt  Stifulaiioii.  — OoBtB  are  an  incident  of  the  Judg- 
ment, and  where  parties  stipulate  that  a  pUdntiif  may  take  Judgment  against  the 
defendent,  plaintiff  will  be  entitled  to  coats. 

Appeal  from  Benton  County.    Reversed. 
Facts  are  stated  in  the  opinion. 
Weatherford  &  BbuMum,  for  Appellant. 

The  general  rule  of  the  law  is  that  the  party  in  the  wrong 
must  pay  the  costs.    (5  Wend.  507.) 

Costs  are  a  mere  incident  to  the  judgment,  and  it  is  not  neces- 
sary or  proper  to  stipulate  in  regaxd  to  costs.    (McDtmald  v. 
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Evans,  3  Or.  475;  Wing  v.  N.  Y.  A  Erie  R.  E.  Co.  1  HUt. 
235 ;  Boberta  v.  Garland,  1  Or.  332.) 

/.  B.  Bryson,  for  Respondents. 

1.  The  stipulation  fixed  the  amoant  of  the  judgment,  and  the 
court  has  no  power  to  vary  the  terms  of  their  judgment.  There 
is  no  '^  prevailing  party''  in  a  case  where  a  judgment  is  had  by 
stipulation. 

2.  The  proceeding  was  a  joint  one,  and  the  plaintiff  had  no 
right  to  a  judgment  against  one  of  two  joint  defendants.  The 
plaintiff  took  a  judgment  against  defendant  J.  C.  Corbus,  and 
this  precludes  him  from  taking  a  judgment  against  respondents. 
(Code,  p.  223,  ^540;  Ah  Lep  v.  Gang  Choy,  13  Or.  214.) 

3.  If  any  error  was  committed  it  was  in  not  rendering  judg- 
ment in  the  original  action,  and  the  appeal  should  be  taken  from 
that  judgment. 

LoBD,  C.  J. — The  only  question  in  this  case  arises  on  a  stip- 
ulation of  the  parties.    The  stipulation  was  as  follows: — 

*'  It  is  hereby  agreed  and  stipulated  that  the  plaintiff  may  take 
judgment  against  the  defendant  Laura  Corbus,  for  the  sum  of 
one  hundred  dollars,  and  the  clerk  is  hereby  authorized  to  enter 
judgment  for  said  amount,  and  that  execution  not  to  issue  until 
the  first  day  of  October,  1886. 

(Signed,)  "J.  K.  Weatheepord, 

"Attorney  for  Plaintiff. 
"J.  R.  Bkyson, 
*' Attorney  for  Defendant  Laura  Corbus."  . 

Thereafter  the  plaintiff  filed  a  motion  for  judgment  for  costs 
and  disbursements  of  the  action  against  the  defendant  Laura, 
which  the  court  overruled,  and  the  plaintiff  appeals,  assigning 
this  ruling  and  order  as  error.  The  evident  object  of  the  stipu- 
lation was  to  limit  the  amount  of  the  judgment  to  the  sum  named, 
and  fix  the  time  within  which  it  might  be  paid  before  resort 
could  be  had  to  the  process  of  the  court  to  enforce  it.  There  is 
nothing  said  of  costs,  and  for  this  reason  it  is  ai^ued  that  costs 
were  excluded*    We  think  the  rule  is  otherwise ;  costs  are  an 
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allowance  to  a  party  for  the  ezpeoses  incurred  in  prosecuting  or 
defending  a  suit^  and  are  an  incident  of  the  judgment  The 
stipulation  provided,  ^^  that  the  plaintiff  may  take  judgment/' 
etc.,  and  the  judgment  entered  in  pursuance  of  it  carried  the  costs 
as  an  incident,  unless  expressly  stipulated.  In  Wing  v.  N,  Y. 
&  E.  R.  R.  Co.  1  Hilt.  244,  it  is  held  that  when  a  judgment  is 
entered  for  the  plaintiff  for  an  amount  fixed  by  stipulation 
between  the  parties,  the  plaintiff  is  entitled  to  costs  in  addition 
thereto,  although  they  are  not  mentioned  in  the  stipulation. 
The  court  says:  "Costs  followed  as  a  matter  of  course  upon  the 
plaintiff's  recovery,  and  if  the  defendants  wished  to  protect  them- 
selves against  the  payment  of  them  they  should  have  inserted  it 
in  the  stipulation.''  Something  was  said  at  the  argument  about 
the  apportionment  of  the  costs  between  the  parties;  but  this  is  a 
matter  with  which  we  have  nothing  to  do  on  this  appeal.  To 
whatever  extent  the  defendant  in  the  stipulation  was  liable,  as  a 
consequence  of  the  judgment  in  the  action,  the  plaintiff  was 
entitled  to  have  taxed  and  recover.  The  judgment  must  be 
reversed. 


15    '70 
J«   628,  [PUfld  April  14. 1887.) 

STATE  OP  OREGON,  Responpent,  v.  NELSON  DILLEY 
AND  HENRY  JOHNS,  Appellants. 

Cbiminal  Law— Ihdictmsmt,  Fobm  or.— In  in  indictment  for  taking  money  bj 
foroe  from  the  person  of  another,  it  is  not  neoeasary  under  onr  statate  to  aUege 
that  the  money  taken  was  the  property  of  another  than  the  defendant. 

Etidence—  PBAoncB. — Where  on  a  trial  the  State  prored  tbat  the  tracks  of  a  horse 
ridden  by  the  defendant  were  similar  to  those  of  another  horse  owned  by  tbe 
defendant,  upon  the  direct  testimony,  and  the  defendant  introdnced  testimony 
showing  that  the  horse  was  shod,  and  tbe  State  in  rebuttal  introduced  witnesses 
to  show  that  the  horse  was  not  shod ;  hdd,  that  it  was  error  to  exclude  evidence 
offered  by  the  defendant  after  the  rebuttal  by  the  State,  that  the  horse  was  shod 
the  day  after  the  commission  of  the  jcrime. 

Appeal  from  Marion  County.    Reversed. 

lUmon  Fordy  and  Charge  JET.  BumeU^  for  Appellants, 

Charge  TF.  -Beft,  District  Attorney,  for  the  State, 
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TuAYEB,  J. — The  appellants  and  one  George-Simmons  were 
Uidicted  jointly  in  the  Circuit  Court  of  Marion  County  for  the 
crime  of  assault  and  robbery^  being  armed  with  a  dangerous 
weapon.  They  all  pleaded  not  guilty^  and  on  the  trial  the 
appellants  were  convicted  and  said  Simmons  was  acquitted. 
From  the  judgment  of  conviction  entered  thereon,  this  appeal 
was  taken  and  brought  beret  The  indictment  reads  as  fol- 
lows : — 

''The  said  Nelson  Dilley,  George  Simmons,  and  Henry  Johns, 
on  the  twenty-first  day  of  August,  1886,  in  the  county  of  Marion, 
and  State  of  Or^on,  then  and  there  being  armed  with  a  danger* 
ous  weapon,  to  wit,  a  pistol  loaded  with  powder  and  ball,  did 
then  and  there  feloniously  commit  an  assault  upon  one  Ah  Sing, 
with  intent  if  resisted  to  kill  or  wound  the  said  Ah  Sing,  and 
then  and  there  feloniously  took  three  twenty-dollar  gold  pieces 
and  one  ten-dollar  gold  piece  of  the  current  coin  of  the  United 
States  of  America  from  the  person  of  said  Ah  Sing,  and  against 
his  will." 

The  following  is  the  section  of  the  statute  under  which  the 
indictment  is  drawn: — 

''Section  533.  If  any  person  being  armed  with  a  dangerous 
weapon  shall  assault  another  with  intent,  if  resisted,  to  kill  or 
wound  the  person  assaulted,  and  shall  rob,  steal,  or  take  from 
the  person  assaulted,  any  money  or  other  property  which  may 
be  the  subject  of  larceny y  such  person;  upon  conviction  therepf, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  five  nor  more  than  twenty  years." 

The  indictment  follows  form  No.  10  in  the  appendix  to  the 
Criminal  Code,  except  where  it  enlarges  upon  that  form,  by 
naming  the  kind  of  dangerous  weapon  used. 

On  the  trial  to  support  the  issues  on  the  part  of  the  State,  the 
prosecution  ofiered  testimony  tending  to  show  that  certain  horse 
tracks  were  found  in  the  vicinity  of  the  scene  of  the  alleged  rob- 
bery, and  were  tracked  in  the  direction  of  where  the  defendants 
daim  to  have  been  stopping  at  the  time,  and  also  tending  to  show 
that  a  broum  horse,  belonging  to  one  of  the  defendants,  made 
tracks  similar  to  those  found  near  the  scene  of  the  robbery,  and 
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that  said  horse  was  shod  with  shoes  upon  the  fore  feet,  which 
had  certain  peculiarities;  and  further  that  two  witnesses  for  the 
prosecution  examined  a  certain  roan  horse  belonging  to  said 
defendant,  and  all  other  horses  found  upon  the  premises  where 
the  defendants  were  stopping,  and  found  none  except  the  brovm 
horse  that  made  tracks  similiar  to  those  found  near  the  scene  of 
the  robbery ;  that  said  examination  was  made  on  Sunday^  follow- 
ing the  Saturday  morning  on  which  the  robbery  was  allied  to 
have  been  committed,  and  that  said  defendants  were  not  present, 
but  were  confined  in  jail  at  the  time.  After  the  prosecution 
rested,  the  defendants  offered  testimony  tending  to  Ishow  that 
Simmons,  one  of  the  defendants,  in  the  afternoon  before  the  rob- 
bery brought  said  roan  horse  from  near  the  place  where  the 
robbery  was  committed,  over  a  pari  of  the  way  where  these 
tracks  were  found,  and  tending  to  show  that  the  roan  horse  was 
at  the  time  shod,  and  made  tracks  similar  to 'the  broum  horse; 
and  that  said  defendant  Simmons  had  been  harvesting  at  Greorge 
B.  Miller's  where  the  robbery  was  committed,  and  that  the  tracks 
of  said  roan  horse  were  made  when  said  Simmons  returned  from 
said  harvesting  on  said  afternoon.  After  the  defendants  rested, 
the  prosecution  offered  testimony  tending  to  show  that  said 
Simmons  had  stated  that  said  roan  horse  was  not  shod  at  the 
time  of  the  robbery,  and  thereupon  recalled  the  two  witnesses 
who  had  examined  the  roan  horse  on  the  Sunday  referred  to, 
Miller  and  Croisan,  who  both  swore  that  said  roan  horse  was  not 
shod  at  that  time,  and  the  prosecution  then  rested.  The  defend- 
ants then  offered  as  a  witness  Orville  Hubbard  to  prove  that  said 
roan  horse  was  shod  on  said  Sunday,  when  said  horse's  feet  were 
examined,  but  the  prosecution  objected  to  the  introduction  of 
such  evidence,  claiming  that  the  same  should  have  been  introduced 
by  the  defense  on  examination  in  chief,  and  the  court  sustained 
the  objection,  and  the  defendants  excepted.  The  defendants  by 
their  attorneys  still  offering  this  testimony,  offered  to  prove  that 
they  and  their  clients  had  only  come  into  possession  of  the  fact 
that  the  witness  Hubbard  would  so  testify,  since  the  testimony 
on  that  subject  was  offered  by  the  prosecution  in  rebuttal  as 
aforesaid,  and  that  the  defense  was  taken  by  surprise  at  the  said 
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testimony  of  the  prosecutioQ^  but  the  court  still  sustained  the 
objection,  and  the  defendants  duly  excepted  to  said  ruling  as  an 
abuse  of  the  court's  discretion. 

The  appellants'  counsel  have  allied  a  number  of  grounds  of 
error  in  the  judgment  of  the  court  below  which  we  shall  not 
notice,  as  we  r^ard  them  entirely  untenable.  The  main  ones 
are  that  the  indictment  is  defective  in  not  alleging  that  the  money 
charged  to  have  been  taken  was  the  property  of  another,  and 
that  the  court  erred  in  not  allowing  them  to  call  said  Orville 
Hubbard  as  above  mentioned. 

Indidmeni  need  not  allege  oumership.  The  indictment  at  com- 
mon law  would  have  been  defective.  It  would  have  been  neces- 
sary under  that  system  to  have  averred  specially  to  whom  the 
money  belonged.  The  fact  that  it  might  have  belonged  to  the  rob- 
ber and  not  to  the  person  robbed  had  to  be  negatived.  The  pre- 
sumption was  that  the  person  having  possession  of  it  owned  it, 
but  that  did  not  answer  the  nicety  of  the  law  as  it  tlien  existed ; 
it  had  to  be  affirmatively  allied  that  it  was  the  property  of  some 
one  aside  from  the  person  who  forcibly  compelled  its  surrender  to 
himself.  But  our  statute  has  dispensed  with  the  necessity  of  so 
useless  a  requirement.  It  has  provided  in  express  terms  what 
shall  be  a  sufficient  statement  in  an  indictment  for  robbery,  being 
armed  with  a  dangerous  weapon.  (Crim.  Code,  §  71.)  The 
appellants'  counsel  lay  a  good  deal  of  stress  on  the  qualifiying 
clause  in  said  section  533,  Criminal  Code,  above  set  out,  contain- 
ing the  words, "  which  may  be  the  subject  of  larceny."  That  clause 
refers  to  the  words  preceding  it,  "  any  money  or  other  property" ; 
all  that  is  necessary  to  determine  where  one  person  has  taken 
from  another  property  under  the  circumstances  averred  in  the 
indictment  herein,  is  whether  it  is  such  an  article  as  might  be 
the  subject  of  larceny.  The  money  of  course  could  have  been 
the  subject  of  larceny,  but  the  counsel  contend  that  in  order  to 
have  been  the  subject  of  larceny  it  must  have  been  the  property 
of  another,  which  the  indictment  does  not  all^.  The  indict- 
ment, however,  does  allege  all  that  the  statute  says  need  be 
allied.  It  seems  to  me  that  the  counsel  have  undertaken  a  diffi- 
cult task  in  attempting  to  establish  that  an  express  provision  of 
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the  statute  is  nullified  by  implication  or  inference.  Conceding 
that,  in  order  to  constitute  the  offense  charged,  the  money  must 
have  belonged  to  the  Chinaman,  or  to  some  person  other  than 
the  defendants  in  the  prosecution,  and  that  the  clause  in  said  sec- 
tion 533  required  that  sudi  should  have  been  the  &ct,  it  would 
not  follow  that  the  statute  required  such  fact  to  be  expressly 
allied,  especially  when  another  provision  of  the  same  title 
excludes  the  necessity  of  alleging  it.  The  statement  in  the  indict- 
ment that  the  defendants  took  '^  three  twenty-dollar  gold  pieces 
and  one  ten-dollar  gold  piece  ....  from  the  person  of  said  Ah 
Sing/'  etc.,  left  the  inference  that  the  coin  belonged*  to  Ah  Sing. 
The  proof  of  the  facts  alleged  in  the  indictment  established,  pre-' 
sumptively,  that  the  defendants  dispelled  Ah  Sing  of  his  money, 
but  that  would  not  necessarily  preclude  the  defendants  from  dis- 
proving his  ownership  of  it.  They  had  the  right  under  their 
plea  of  not  guilty  to  show  that  the  money  in  fact  belonged  to 
them.  The  change  in  the  manner  of  pleading  made  by  the  stat- 
ute does  not  deprive  defendants  in  such  cases  of  any  substantial 
right;  it  has  only  relieved  the  necessity  of  inserting  an  unneces- 
sary allegation  in  the  indictment.  It  follows  that  the  indict- 
ment is  not  defective. 

Introdudionpfeinderiee.  The  other  ground  of  error,  however,  is 
more  difficult  to  surmount.  The  robbery  was  committed  in  an  out- 
house on  said  George  B.  Miller's  farm  near  Gervais.  The  house 
was  occupied  at  the  time  by  five  Chinamen,  including  the  said  Ah 
Sing.  Three  persons  were  engaged  in  thecommission  of  theoffense, 
who  came  to  the  place  upon  horseback,  and  the  identity  of  the  said 
horse  tracks  with  those  of  the  brown  horse  wdA  a  material  circum- 
stance in  the  proof  of  guilt  of  the  defendants.  The  prosecution 
undertook  to  establish  such  fact  by  the  testimony  of  witnesses. 
The  issue  so  made  by  the  evidence  involved  not  only  that  the 
tracks  examined  were  similar  to  those  made  by  the  brown  horse,  but 
unlike  those  made  by  the  roan  or  any  of  the  other  horses  found 
upon  the  premises.  Those  witnesses  did  not  state  in  direct  terms, 
when  first  upon  the  stand,  that  the  roan  horse  was  not  shod,  but 
certainly  that  he  was  not  must  have  been  implied  from  what  they 
did  say.    If  the  roan  horse  had  no  shoes  on,  that  would  have 
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occasioned  a  marked  difference  between  the  tracks  of  the  two. 
At  all  events,  the  prosecution  attempted  to  show  that  the  tracks 
made  by  the  brown  horse  were  peculiar  and  different  from  those 
made  by  the  roan,  and  I  cannot  see  why  that  did  not  include  . 
proof  that  the  roan  was  not  shod.  That  evidently  was  one  rea- 
son why  their  tracks  were  thought  to  be  dissimilar,  otherwise 
why  should  the  witnesses  have  been  recalled  to  prove  that  the 
loan  had  no  shoes  on.  It  looks  to  me  as  though  that  fact  was  a 
part  of  the  prosecution's  case;  and  that  when  the  said  witnesses 
were  recalled  by  the  prosecution,  their  testimony  as  to  the  roan 
hoise  not  being  shod  merely  went  to  strengthen  the  evidence 
that  had  already  been  given  upon  that  point.  It  was  the  reason, 
and  may  have  been  the  only  reason  why  there  was  a  difference 
between  the  tracks  of  the  two  horses.  The  prosecution  should 
have  submitted  all  its  proofs  upon  that  point  before  it  rested,  and 
it  seems  to  me  that  there  was  no  greater  inpropriety  in  the  defend- 
ant's calling  Orville  Hubbard  to  show  that  the  roan  horse  was 
shod,  than  there  was  upon  the  part  of  the  prosecution  in  recalling 
Miller  and  Croisan,  after  having  rested,  to  prove  that  he  was  not 
shod.  According  to  the  regular  mode  of  conducting  an  exami- 
nation in  such  cases,  the  party  having  the  afiSrmative  must  intro- 
duce all  the  evidence  to  make  out  his  side  of  the  issue.  Then  the 
evidence  of  the  negative  side  is  heard,  and  finally  the  rebutting 
proof  of  the  affirmative,  which  closes  the  investigation.  (Hastings 
V.  Palmer,  20  Wend.  225.)  Our  statute  prescribes  substantially 
the  same  course.  (Civ.  Code,  §  194.)  Ordinarily  the  defendants 
would  have  had  no  legal  right  to  call  said  Hubbard  after  having 
closed  their  testimony;  but  as  the  prosecution  had  rested  without 
having  examined  the  two  witnesses  upon  the  point,  and  was 
allowed  to  recall  them  to  make  proof  of  the  fact,  after  the  defend- 
ant had  rested,  I  do  not  see  why  the  latter  should  not  have  been 
entitled  to  call  their  witness.  It  may  be  claimed  that  the  testi- 
mony of  the  horse  being  shod  introduced  a  new  &ct,  and  that  the 
evidence  upon  the  part  of  the  prosecution  was  rebutting  proof. 
I  am  aware  that  there  is  a  class  of  cases  which  hold  that  matter 
introduced  by  a  party  having  the  native  of  an  issue  may  be 
dii^roved  by  the  party  having  the  affirmative,  although  the 


76  State  op  Obegon  v.  Dilley.         [Sup.  Ct« 

Opinion  of  the  Court— Thayer,  J. 

proof  goes  to  sustain  the  plaintiff's  evidence  in  chief;  cases 
where  a  defendant  has  undertaken  to  prove  an  alibi  by  showing 
that  he  was  at  a  particular  place  from  that  alleged  at  the  time 
of  the  occurrence,  and  when  the  defendant  denied  the  plaintiff's 
ownership  to  personal  property,  in  a  contention  regarding  its 
title,  and  attempted  to  show  that  it  belonged  to  a  third  person, 
are  examples.  There  it  was  held  that  the  plaintiff  in  the  former 
case  might  prove  in  rebuttal  that  the  defendant  was  not  at  the 
particular  place  as  claimed,  and  in  the  latter,  that  he  might  call 
the  third  person  and  show  by  him  that  he  was  not  the  owner 
of  the  property.  It  seems  to  me  that  this  case  is  clearly  dis- 
tinguishable from  the  dass  referred  to.  Here  no  distinct  inde- 
l)endent  fact  was  attempted  to  be  proved  by  the  defendants. 
The  two  witnesses  for  the  prosecution  swore  that  they  examined 
the  roan  horse  and  that  his  tracks  did  not  correspond  with  the 
tracks  found.  That  was  the  affirmative  of  the  issue  the  prose- 
cution attempted  to  maintain,  and  it  was  required  under  the  rule 
referred  to  herein,  "  to  introduce  all  the  evidence  to  make  out 
its  side  of  it."  If  the  horse  was  not  shod  at  the  time,  that  was 
one  of  the  best  points  in  the  proof  to  establish  the  affirmative  of 
the  issue.  It  was  direct  proof,  it  seems  to  me,  and  not  rebutting 
evidence,  and  the  defendants  have  the  right  to  controvert  it 
whenever  given,  or  in  whatever  stage  of  the  trial  it  was  admitted. 
The  defendants  held  the  native  of  this  issue,  and  so  long  as 
the  prosecution  was  allowed  to  give  evidence  to  sustain  the 
affirmative,  they  should  have  been  allowed  the  right  to  disprove 
it.     {Shepard  v.  Pdier,  4  Hill,  202.) 

This  may  appear  to  be  a  very  refined  view  of  the  question, 
but  the  objection  to  the  admission  of  the  testimony  was  wholly 
technical.  If  the  evidence  offered  had  been  cumulative,  as  con- 
tended by  the  counsel  for  the  prosecution,  the  fact  of  its  not 
having  been  introduced  before  was  excused.  The  defendants 
claimed,  and  their  counsel  offered  to  show,  that  it  had  not  been 
discovered  until  after  they  rested  their  case,  and  I  fail  to  under- 
stand why  it  should  have  been  rejected,  if  not  strictly  rebutting 
proof.  The  defendants  were  on  trial  for  a  high  crime,  an 
ofiense  which  subjected  them,  if  established,  to  severe  punish- 
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ment ;  and  while  they  have  no  right  to  complain  of  its  severity, 
where  their  guilt  is  regularly  established,  still  they  have  the 
right  to  demand  that  the  trial,  to  ascertain  whether  they  are 
guilty  or  not,  shall  be  conducted  in  accordance  with  law  and 
justice.  For  the  reasons  here  stated  the  judgment  of  conviction 
will  be  remanded  for  a  new  trial. 


(FUed  April  18, 1887.] 

STATE  OF  OREGON,  Respondent,  v.  E.  T.  BARNETT, 

Appellant. 

Labcent. — A  person  oommitting  laroeny  in  a  foreign  coontry,  and  oonyerting  the 
stolen  property  to  his  own  nae  in  this  State,  either  personally  or  by  innocent 
agents  is  guilty  of  laroeny  in  this  State. 

Appeal  from  Multomah  County.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Oearin  &  Gilbert,  for  Appellant. 

1.  The  indictment  does  not  state  &cts  sufficient  to  constitute 
a  crime. 

2.  The  testimony  shows  no  bailment.  (Bishop  on  Statutory 
Crimes,  §  423.) 

3.  The  court  had  no  jurisdiction  to  try  the  case. 

4.  The  property,  if  stolen,  was  stolen  without  the  State. 

6.  It  is  presumed  the  common  law  is  in  force  in  British 
Columbia. 

6.  Bank-notes  not  larceny  at  common  law.  (Wharton's  Com. 
Law,  §  1758.) 

7.  There  is  no  laroeny  by  bailee  at  common  law. 

Henry  E.  McOinUy  and  N.  D.  Simon^  for  Respondent. 

1.  The  offense  of  laroeny  accompanies  the  stolen  property. 
{State  V.  Johnson^  2  Or.  16;  1  Bishop  on  Criminal  LaW|  §§  136- 
144,  inclusive.) 
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2.  The  offense  is  a  statutory  offense.  (Crim.  Code,  §  16; 
People  V.  OurdneTy  2  Johns.  477;  People  v.  Burke,  11  Wend. 
129.)  • 

3.  This  rule  applies  as  well  to  statutory  larcenies  as  to  common- 
law  larcenies.  (Bishop  on  Statutory  Crimes,  §  140;  Oommomo. 
V.  Simpson,  9  Met.  138;  Ckmmxmw.  v.  Band,  7  Met.  476.) 

4.  Personal  presence  is  not  essential.  (Wharton's  Criminal 
Law  [8th  ed.],  §  279 ;  People  v.  Adams,  3  Denio,  190 ;  Oommonw. 
V.  White,  123  Mass.  430;  1  Bishop's  Criminal  Procedure,  §§  63- 
60;  1  Bishop  on  Criminal  Law,  §§  110,  111.) 

Lord,  C.  J. — The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  larceny  by  bailee.  On  the  trial  of  the 
cause,  it  appeared  in  evidence  that  the  money  alleged  to  have 
been  converted  by  the  defendant  to  his  own  use  was  delivered 
to  him  by  a  witness  of  the  name  of  De  Wolf,  for  safe-keeping, 
and  to  facilitate  its  transportation  somewhere  in  British  Colum- 
bia. That  the  money  was  brought  by  the  defendant  in  person 
into  Pendleton,  Umatilla  County,  Oregon,  and  there  placed  by 
him  with  the  Wells-Fargo  Express  Company  for  shipment  to 
the  bank  of  British  Columbia,  in  the  city  of  Portland,  Multnomah 
County,  Oregon,  and  at  the  same  time  he  addressed  the  follow- 
ing letter  to  the  bank: — 

"Pendleton^  Oct.  17, 1886. 
"jBani  of  British  Columbia,  Portland,  Oregon, 

^^  Dear  Sir:  I  have  sent  you  two  thousand  dollars,  Canadian 
money,  by  Wells,  Fargo  &  Company's  Express,  to  exchange  for 
U.  S.  money.  Please  send  draft  on  your  bank  to  First  National 
Bank,  Pendleton,  Oregon,  to  me. 

(Signed,)  '  "  E.  T.  Barnett.'' 

The  money  and  letter  sent  as  above  stated  were  received  by 
the  bank  at  the  city  of  Portland,  and  in  accordance  with  the 
directions  or  instruction  of  the  defendant,  the  Canadian  money 
was  converted  into  U.  8.  money,  placed  in  a  draft  and  sent  to 
the  defendant  at  Pendleton,  Umatilla  County,  Oregon ;  that  he 
received  the  draft  and  absconded  with  it  to  Dayton,  W,  T.    It 
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was  also  shown  in  evidence,  that  before  he  had  shipped  the  money 
by  Wells,  Fargo  &  Co.,  he  represented  to  the  witness,  De  Wolf, 
that  the  money  had  been  stolen  out  of  the  saddle-bags  where  he 
had  placed  it,  and  the  defendant  represented  constantly  that  the 
money  had  been  stolen  by  the  Indians.  It  is  thus  seen  that  the 
defendant  came  into  Oregon  'with  the  property  placed  in  his 
custody,  denying  his  possession,  and  asserting  that  the  Indians 
had  stolen  it,  and  sent  it  by  his  innocent  agent  into  the  county 
in  which  he  was  aflerwards  indicted,  and  by  his  direction  had 
the  money  converted  into  U.  8.  money,  and  a  draft  made  payable 
to  him  for  the  purpose  of  appropriating  it  to  his  own  use,  and 
facilitating  his  escape  with  it.  Upon  this  state  of  facts,  the  coun- 
sel for  the  defendant  claims  that  the  court  was  without  jurisdio- 
tion  to  try  the  defendant,  and  as  a  consequence,  that  the  judgment 
of  conviction  pronounced  against  him  is  void.  Virtually,  this 
is  based  on  two  propositions:  (1)  That  the  bringing  into  this 
State  by  the  defendant  money  stolen  in  British  Columbia  does 
not  constitute  an  offense  against  the  laws  of  this  State;  and  (2) 
that  not  having  been  personally  present  in  Multnomah  County 
with  the  stolen  money  in  his  possession,  the  defendant  could  not 
lawfully  be  subjected  to  a  trial  there.  The  first  objection  raises 
the  vexed  question  upon  which  there  has  been,  and  now  is,  much 
diversity  of  judicial  opinion.  For  a  collection  of  the  authorities, 
and  the  holdings  pro  and  eon  of  the  different  States  by  their 
courts  of  last  resort,  see  Bishop  on  Criminal  Law,  §  141. 
It  was,  however,  at  an  early  day  held  in  this  State,  that  the 
offense  of  larceny  committed  without  the  State  continues  and 
accompanies  the  stolen  property,  and  that  the  offense  may  be 
tried  in  any  county  within  the  State  into  which  such  stolen  prop- 
erty may  be  brought  by  the  offender.  And  since  this  decision, 
it  has  been  provided  by  law  that:  "When  property  feloniously 
taken  ....  without  the  State,  by  burglary,  robbery,  larceny,  or 
embezzlement,  is  brought  within  it,  the  action  may  be  commenced 
and  tried  in  any  county  therein  into  which  such  property  may 
be  brought.*'  (Crim.  Code,  §  16.)  The  argument  that  a  com- 
pleted ofiense  was  oonmiitted  before  the  defendant  came  into  the 
State,  and  that  his  subsequent  acts  here  could  not  make  another^ 
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for  which  he  would  be  liable  within  the  jurisdiction  of  this  State, 
is  effectually  disposed  of  by  the  statute  declaring  that  when  prop- 
erty so  taken  without  the  State  is  brought  within  it,  the  action 
may  be  commenced  and  tried  within  any  county  therein  into 
which  such  property  may  be  brought.  The  offender  who  has 
obtained  a  felonious  possession  without  the  State  cannot  bring 
the  pr  perty  stolen  or  embezzled  within  the  State,  with  the  intent 
to  appropriate  or  convert  it  to  his  own  use,  without  violating  the 
laws  of  this  jurisdiction  and  rendering  him  liable  to  its  punish- 
ments, "  Always,^*  says  Mr.  Bishop, "  when  a  man  has  with  him 
property  in  the  State  where  any  legal  inquiry  concerning  it  arises, 
the  courts  look  into  the  l^al  relation  he  sustains  to  it  there.  If 
he  stole  it  in  another  State,  he  has  not  even  the  right  to  its 
custody  in  the  new  locality ;  and  the  rule  in  larceny  is,  that 
when  a  man,  having  in  his  mind  the  intent  to  steal,  makes  any 
removal  or  carrying  of  goods,  to  the  custody  of  which  he  has  no 
title,  he  commits  the  crime."  (Bishop  on  Criminal  Law,  §  138.) 
"Our  courts,  indeed,  have  no  occasion,  neither  have  they  juris- 
diction, to  try  prisoners  for  larcenies  committed  abroad,  against 
the  law  of  foreign  governments.  But  they  can  inflict  punish- 
ment for  offenses  against  our  laws,  and  if  a  man  has  property  in 
his  hands  here,  they  can  inquire  what  1^1  relation  he  sustains 
here  to  this  property;  and  if  it  came  with  him  from  a  foreign 
country,  the  relation  he  sustained  to  it  there  establishes  his  rela- 
tion to  it  here."  (Bishop  on  Criminal  Law,  §  139.)  "The 
proposition  that  a  man  is  to  escape  punishment  for  the  violation 
of  our  laws,  because  he  first  violated  the  laws  of  a  foreign  country, 
is  absurd  in  itself,  and  mischievous  in  its  practical  application. 
Nothing  is  plainer  than  that  when  a  man  is  found  here  with 
property,  our  courts  will  inquire  after  the  owner  of  it,  equally 
whether  said  owner  is  a  foreigner  or  a  citizen,  present,  personally, 
or  absent.  Nothing  is  plainer  than  that  our  courts  will  protect 
the  rights  of  property,  equally  whether  the  property  is  in  the 
owner^s  grasp,  or  wrongfully  found  in  the  grasp  of  a  felon." 
(Bishop  on  Criminal  Law,  §  140.)  What  was  the  legal  rela- 
tion which  the  defendant  sustained  to  this  property  which 
he  brought  within  the  jurisdiotion  of  this  State?    Upon  the 
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admitted  fects,  for  the  purposes  of  this  case,  the  property  was 
intrusted  to  his  custody  as  a  bailee.  Before  he  reached  this 
State,  he  declared  to  the  owner  of  it,  what  in  fact  was  false, 
that  the  Indians  had  stolen  it,  when  the  identical  property  was 
then  in  his  possession,  and  had  not  been  out  of  it.  He  brought 
that  property  or  money  into  this  State,  still  denying  his  pos- 
session and  asserting  that  falsehood,  and  with  intent  to  convert 
and  appropriate  it  to  his  own  use,  placed  it  in  the  hands  of  Wells, 
Fai^  &  Co.,  with  directions  to  deliver  it  to  the  bank  of  British 
Columbia,  and  instructed  the  bank  by  letter  to  exchange  or  dis- 
count the  Canadain  money  for  U.  S.  money,  and  for  the  same 
"to  send  draft  on  your  bank  to  the  First  National  Bank,  Pendle- 
ton, Oregon,  to  me,''  the  defendant;  all  of  which  was  done  and 
performed,  and  the  draft  received  according  to  his  direction  and 
authority.  Under  this  state  of  facts,  can  it  be  maintained  that 
our  laws  have  not  been  violated  and  a  crime  committed  within 
their  jurisdiction?  It  is  conceded  that  it  was  the  property  of 
De  Wolf,  and  that  he  was  entitled  to  its  possession,  and  that  the 
defendant  meant  and  intended  to  deprive  him  of  its  ownership, 
and  to  feloniously  convert  it  to  his  own  use.  If  these  circum- 
stances do  not  constitute  the  offense  with  which  the  defendant  is 
charged,  '*  then  it  is  impossible  for  any  man,  under  any  circum- 
stances, to  do  acts  completely  falling  within  the  description  and 
definition  given  in  the  books  of  this  offense."  (Bishop  on 
Criminal  Laws,  §  140.)  But  it  is  said  that  the  court  had  no 
jurisdiction  to  try  him  because  he  did  not  bring  the  money  or 
property  within  that  county.  It  is  true  the  defendant  did  not 
bring  the  property  personally  within  the  county  in  which  he 
was  I  ndicted,  tried,  and  convicted.  But  the  property  was  brought 
within  the  county  by  bis  innocent  agent,  under  his  direction  and 
authority,  and  for  the  purpose  of  facilitating  and  completing  its 
conversion,  and  putting  his  crime  beyond  the  reach  of  discovery. 
It  was  done  by  the  hand  of  another,  but  that  hand  was  directed 
and  controlled  by  his  mind.  '^He  who  does  an  act  in  this  Staste 
by  an  agent,''  said  Hosmer,  C.  J.,  'Ms  considered  as  if  he'kad 
done  it  in  his  own  proper  person."  {Barkhamsted  v.  ParsonSy,  3 
Conn.  1.)  In  judgment  of  the  law,  he  who  procures  the  act  to 
XV.  Ob.— e. 
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be  done  is  present  at  its  commissioiiy  and  will  not  be  permitted 
to  deny  that  he  personally  oommitted  it  at  the  place  where  it 
was  done.  In  such  case  the  innocent  agent  is  not  an  offender; 
bnt  the  employer,  though  absent,  is  the  principal  offender,  and 
is  deemed  to  have  been  personally  present.  In  Oommomo,  v. 
TJ^tfe,  12a  Mass.  434,  the  court  say,  by  Martin,  J.:  "The 
personal  presence  of  the  thief  is  not  always  necessary  to  make 
him  guilty  of  larceny.  If  he  does  in  this  State,  either  personally 
or  by  the  hand  of  another,  who  is  not  principal  in  the  larceny, 
all  tlie  acts  which  constitute  the  essential  elements  of  the  crime, 
he  may  be  indicted  and  punishod  in  this  State  if  he  can  be 
apprehended  within  its  jurisdiction.  It  is  true  that  it  has  been 
held  that  when  the  agent  is  a  guilty  actor  in  the  commission  of 
the  felony,  he  is  the  principal  offender,  and  the  procurer  is  an 
&ssessory  before  the  fact;  but  when  the  agent  is  not  guilty  of 
the  crime,  the  procurer  is   regarded  as  the  principal,  though 

absent He  intrusted  them  to  the  hands  of  an  agent,  not 

an  accomplice  in  the  theft,  and  sent  them  into  this  commonwealth 
to  be  disposed  of.  While  they  were  here  in  the  hands  of  his 
agent,  he  had  the  same  control  and  power  over  them  as  if  he 
held  them  here  in  his  own  hands.  His  mind  directed  the  dispo- 
sition of  them ;  he  sold  them  to  the  defendant.  We  think  the 
maxim,  qui  fadt  per  aliwm  facU  per  se  applies,  and  that  he  was 
liable  criminally  as  well  as  civilly  for  the  acts  of  his  agent,  to 
the  same  extent  as  if  done  by  him  in  person."  In  People  v. 
AdamSf  3  Denio,  210,  Beardsly,  J.,  said:  "The  defendant  may 
-have  violated  the  law  of  Ohio  by  what  he  did  there,  but  with 
?fhat  we  have  no  concern.  What  he  did  in  Ohio  was  not,  nor 
,can  be,  an  infraction  of  our  law  or  a  crime  against  this  State 
He  was  indicted  for  what  was  done  here,  and  done  by  himself. 
True  the  defendant  was  not  personally  within  the  State,  but  he 
was  tiere  in  purpose  and  design,  and  acted  by  his  authorized 
iogents.  The  agents  employed  were  innocent,  and  he  alone  was 
•guilty.  An  offense  was  thus  committed,  and  there  must  have 
'been  a  guilty  offender;  for  it  would  be  somewhat  more  than 
absurd  to  hold  that  any  act  could  be  a  crime  if  no  one  was 
criminal.    Here  the  crime  was  perpetrated  within  this  State,  and 
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over  that  our  courts  have  uudoubted  jurisdiction.  This  necea- 
sarily  gives  them  jurisdiction  over  the  criminal.  Orimen  trahet 
persanamJ^  Here  both  the  principal  and  agent  were  in  this 
State,  but  in  different  counties  of  it.  But  this  does  not  affect 
the  application  of  the  rule.  As  said  by  Beardsly,  J.,  gupra: 
''That  such  is  the  rule,  when  both  principal  and  agent  at  the 
time  the  crime  is  perpetrated  were  in  the  same  State,  although 
in  different  counties,  was  not  denied  at  the  argument,  nor  does 
it  admit  of  a  question."  It  follows  that  the  judgment  must  be 
afiSimed,  and  it  is  so  ordered. 


[]medApri]18,1887.] 

J.   C.    TOLMAN    ET   AL.,    Respondento,    v.    HENRY 
CASEY  ET  AL.,  Appellants. 

/Lfpbofbiatioii  of  Watkb— Etzdenge  Examdckd.— JVtfU  ▼.  Tobnan,  12  Or.  289, 
inTolying  (he  same  qaesUons  on  subetantially  the  Bame  eyidenoe,  approved  and 
followed. 

PBxacBipnvx  Bxobt—Hat  Subobdxnate  other  BiaHTB.— When  the  plaintiff  had 
a  prcacriptive  right  to  the  use  of  certain  quantities  of  water  between  fixed  dates, 
upon  the  pnblio  lands  of  the  United  States,  one  who  sncceeda  to  the  title  of  the 
United  States  takes  it  sabject  to  the  rights  of  snoh  appropriator,  and  cannot 
complain. 

PowEH  or  CouBT  xmoKSk  FoBKEB  Dbgbbb.— A  previons  decree  had  determined 
and  settled  the  rights  of  certain  of  the  parties  in  the  water  in  controyersy. 
JETeU,  that  the  court  below  had  the  power,  and  upon  proper  ^yplioation  made 
for  that  porpose,  it  would  folly  ezecate  such  decree,  and  if  neoeasary,  preacribe 
the  metho'I  of  measonng  the  water. 

Appeal  from  Jackson  County. 

P.  P.  Prim,  and  8.  B.  Ghley,  for  Appellants. 

H,  K.  Hanna,  and  W.  22.  AndrewSy  for  Respondents. 

Stbahan,  J. — The  object  of  this  suit  is  to  enjoin  the  defend- 
ants from  stopping,  diverting,  or  interrupting  the  flow  of  the 
waters  of  Neil  Creek,  in  Jackson  County,  Or^on,  into  a  certain 
ditch  owned  by  the  plaintiffs.  The  court  found  in  favor  of  the 
plaintifis  as  against  the  defendant  Henry  Casey,  and  dismissed 
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the  complaint  as  to  all  of  the  other  defendants.  From  this 
decree  Casey  appealed,  and  the  plaintifis  appealed  from  so  much 
of  the  decree  as  dismissed  their  complaint  against  the  other 
defendants.  These  appeals  bring  the  whole  case  into  the  court 
for  examination. 

The  plaintifis  allege,  among  other  things,  that  in  the  year 
1852,  they  and  their  grantors  dug  and  constructed  a  ditch  from 
what  was  then  known  as  Bear  Creek,  now  sometimes  called 
Neil  Creek,  in  said  county,  commencing  at  a  point  on  said  creek 
on  or  near  the  land  now  occupied  by  the  defendant  Casey,  but 
then  on  government  land,  and  from  thence  running  in  a  north- 
westerly direction  to  and  across  the  aforesaid  described  huids  of 
the  plaintiffs,  and  thereby  appropriated  a  portion  of  the  water 
of  said  creek.  That  ever  since  the  year  1852  said  ditcli  has 
been  maintained  continuously  by  plaintiffs  or  their  grantors  to 
conduct  the  water  of  said  creek  to  the  said  lands  of  the  plaintiffs, 
and  the  water  so  conducted  has  been,  each  and  every  year  since 
said  last-mentioned  date,  used  by  them  for  irrigating  said  lands 
and  for  watering  stock,  and  for  other  domestic  purposes,  and 
that  the  plaintiffs  are  now  the  owners  of  said  ditch.  That  from 
and  since  the  yeai*  1867  up  to  the  decision  hereinafter  mentioned, 
plaintiffs  and  their  grantors  have  appropriated  and  diverted  the 
waters  of  said  creek  by  means  of  said  ditch,  for  the  uses  and 
purposes  hereinbefore  specified,  as  follows :  From  January  1st 
to  August  15th,  one  hundred  and  sixty  inches;  from  August 
15th  to  September  20th,  one  hundred  inches;  and  from  Septem- 
ber 20th  to  January  1st,  sixty  inches,  by  and  under  the  natural 
flow  thereof,  running  through  a  box  or  flume  placed  on  a  grade 
of  three  fourths  of  an  inch  to  the  rod.  That  from  and  after  the 
fifteenth  day  of  May,  1885,  plaintifis  have  limited  the  diversion 
and  use  of  said  water  to  one  hundred  and  twenty  inches,  as  pro- 
vided by  decree  of  this  court  in  the  two  cases  of  Neil  v.  Tolman. 
That  on  or  about  the  fift;eenth  day  of  June,  1885,  the  defend- 
ant Henry  Casey  wrongfully  and  maliciously,  and  with  the 
intention  of  depriving  plaintifis  of  the  beneficial  use  of  said  ditch, 
and  of  the  water  which  was  wont  to  flow  therein  from  the  natural 
and  ordinary  channel  of  said  creek,  obstructed  the  general  flow 
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of  the  water  in  the  chaanel  of  said  creek  at  a  point  above  and 
about  twenty  rods  south  of  the  head  of  plaintifis'  ditch,  by  con- 
structing and  placing  a  dam  across  said  channel,  whereby  all  of 
the  water  of  said  creek  was  diverted  from  its  general  flow  to  the 
head  of  said  ditch,  and  whereby  the  plaintiffs  ever  siuce  have 
bfeen  wholly  deprived  of  the  beneficial  use  of  said  ditch  so  owned 
by  them  as  aforesaid,  and  the  water  of  said  creek  so  appropriated 
by  these  plaintiffs  as  afoi'csaid  has  wholly  ceased  to  flow  therein. 
The  complaint  then  charges  the  other  defendants  with  aiding 
and  abetting  and  conspiring  and  confederating  with  the  said 
Casey  in  the  commission  of  said  wrong.  That  the  purpose  and 
object  of  said  defendants'  confederation  and  conspiracy  is  to 
obtain,  for  their  own  use  and  enjoyment,  all  of  the  water  of  said 
creek,  and  deprive  the  plaintiffs  of  the  use  and  enjoyment  of  the 
same,  or  any  part  thereof.  The  defendants  Casey  and  William 
Taylor  each  filed  separate  answers;  the  defendant  William  Kin- 
caid  and  eleven  other  defendants  joined  in  their  answers.  Casey's 
answer  denies  the  all^ations  of  the  complaint,  except  that  it 
admits  a  prescriptive  right  in  the  plaintiffs  to  divert  sixty  inches 
of  water  and  no  more.  The  answer  then  claims  that  he  is  and 
has  been  for  fifteen  years  the  owner  of  an  irrigating  ditch  taken 
out  of  the  natural  channel  of  Neil  Creek  at  a  point  about  twenty 
rods  south  from  the  head  of  the  plaintiffs'  ditch,  and  leading  the 
water  upon  defendant's  lands  for  irrigation  and  other  domestic 
purposes,  and  tlidt  he  has  been  diverting  and  using  a  portion  of 
the'water  of  said  creek  through  said  ditch  ever  since  he  dug  it,  in 
alx)ut  1870.  That  from  the  year  1867  to  1880  plaintiffs  diverted 
sixty  inches  of  water  on  a  grade  of  three  fourths  of  an  iuch  to 
the  rod  from  the  channel  of  Neil  Creek,  at  a  poiut  a  few  rods 
below  H.  W.  Dyer's  house,  and  about  twenty  rods  below  the 
head  of  this  defendant's  ditch  aforesaid,  and  conducted  said 
water  thence  west  of  north  into  and  across  an  old  channel,  and 
into  what  is  now  called  the  plaintifis'  ditch,  and  through  said 
ditch  to  the  farms  of  the  plaintifis;  that  about  the  year  1880, 
plaintiffs  ceased  to  divert  water  from  the  natural  channel  at  said 
point  into  their  ditch,  and  commenced  to  take  the  water  out  of 
the  ditch  of  this  defendant  aforesaid,  and  to  conduct  said  water 
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from  defendant's  ditch  along  an  old  channel  or  depression  to  and 
into  the  head  of  plaintiffs'  said  ditch ;  that  the  plaintiffs  took 
the  water  out  of  this  defendant's  ditch  in  1880,  without  his  con- 
sent, and  has  ever  since  continued  to  do  so  wrongfully  and 
against  the  wish  of  this  defendant;  and  that  since  said  date,  said 
plaintiffs  have  diverted  more  water  than  they  did  at  any  time 
prior  thereto,  and  that  for  the  past  three  years,  they  have  and 
do  now  divert  into  their  said  ditch  and  carry  away  from  said 
creek  nearly  all  the  water  thereof  during  the  irrigating  season, 
to  wit,  more  than  one  hundred  and  sixty  inches,  on  a  grade  of 
three  fourths  of  an  inch  to  the  rod.  That  about  the  fifteenth 
day  of  June,  1885,  this  defendant  turned  that  portion  of  the 
water  which  he  did  not  need  for  his  own  use  out  of  his  said 
ditch  into  the  natural  channel  of  Neil  Creek,  and  permitted  it 
to  flow  down  the  natural  channel  in  its  customary  way  without 
obstruction,  as  it  was  his  right  and  duty  to  do.  That  said  act 
of  turning  the  water  out  of  this  defendant's  ditch  into  the 
natural  channel  as  aforesaid  is  the  same  that  is  complained  of 
in  plaintifls'  complaint. 

William  Taylor's  answer,  among  other  things,  sets  up  that  he 
is  and  has  been  for  more  than  twenty  years  a  riparian  owner, 
residing  about  one  mile  below  the  head  of  plaintiffs'  ditch  on  said 
creek,  and  has,  during  every  year,  used  the  waters  of  said  creek 
for  domestic  purposes,  and  for  watering  his  stock  and  irrigating 
the  crops  on  said  land.  This  answer  also  admits  that  plaintiffs 
have  a  prescriptive  right  to  sixty  inches  of  water,  to  be  diverted 
through  their  ditch,  and  allies  that  they  have  diverted  more 
than  that  amount. 

Proper  replies  were  filed  to  these  answers.  The  answers  of 
the  other  defendants  consisted  entirely  of  denials. 

The  evidence  was  taken  in  writing  upon  an  order  of  reference 
for  that  purpose,  and  accompanies  the  transcript.  It  is  therefore 
necessary  to  determine  the  rights  of  those  persons  as  they  appear 
by  the  entire  record.  It  will  be  most  convenient  to  examine:  (1) 
The  rights  of  plaintifis  to  the  water  claimed  by  them,  and  their 
rights  to  the  ditch  as  between  themselves  and  Casey;  (2)  the 
rights  of  William  Taylor  as  riparian  owner;  and  (3)  the  liabil- 
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itj  of  the  other  defendants  under  the  facts  disclosed  by  the 
evidence. 

1.  It  stands  admitted  by  the  pleadings  that  the  plaintiffs  have 
acquired  a  prescriptive  right  as  against  all  of  the  defendants,  to 
divert  and  appropriate  to  their  own  use  sixty  inches  of  the  water 
of  Neil  Creek.  The  appropriation  was  made  in  1862  by  the 
the  plaintiffe^  and  those  under  whom  they  claim. 

In  1867  the  ditch  was  enlarged  at  the  lower  end  so  as  to  carry 
the  amount  of  water  the  upper  end  was  capable  of-  conveying. 
After  this  change  the  ditch  evidently  carried  much  more  of  the 
water  than  it  had  formerly^  and  the  plaintifi&  thereafter  con- 
tinued in  its  uninterrupted  use  and  enjoyment,  with  the  exception 
of  some  litigation  with  the  Neils  and  Wimer,  in  all  of  which  the 
plaintiffs^  claims  appear,  to  a  great  extent^  to  have  been  recog- 
nized and  sustained.  We  have  again  carefully  re-examined  the 
evidence  adduced  by  all  the  parties,  and  find  no  cause  to  change 
or  vary  fhe  conclusions  reached  on  this  subject  in  Neil  v.  ToZ- 
man,  12  Or.  289,  where  the  same  evidence  was  substantially  before 
the  court  on  the  same  questions,  but  between  different  parties. 
We  therefore  bold  that  the  plaintifis,  from  the  first  day  of  Janu- 
ary to  August  15th  of  each  year,  are  entitled  to  one  hundred  and 
twenty  inches  of  water;  from  the  fifteenth  day  of  August  to  the 
twentieth  day  of  September  of  each  year,  one  hundred  inches ; 
and  fiom  the  twentieth  day  of  September  to  the  first  day  of  Jan- 
uaiy  of  each  year,  sixty  inches  and  no  more,  said  water  running 
on  a  grade  of  three  fourths  of  an  inch  to  the  rod  without  any 
additional  head  or  pressure;  said  water  to  be  taken  out  of  Neil 
Creek,  where  the  same  is  now  taken  by  the  plaintifis.  But  the 
defendant  Casey  insists  that  the  plaintifis  are  seeking  to  appro- 
priate a  part  of  the  ditch  to  their  own  use;  and  this  depends  on 
the  question  as  to  where  Neil  Creek  flowed  at  the  time  the  plaint- 
iSs  appropriated  a  portion  of  its  waters  in  1852.  On  this  point 
there  is  much  conflict  in  the  evidence,  growing  principally  out 
of  the  fS5U5t,  as  we  suppose,  that  at  that  early  period  but  little 
attention  was  paid  to  the  vicissitudes  and  changes  of  such  a 
stream.  One  leading  fact  seems  to  be  conceded  by  all,  and  that 
IB,  the  creek  is  subject  to  change  its  channel,  whidi  is  caused  by 
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the  nature  of  its  banks  and  by  freshets  and  overflows,  and  in  this 
respect  it  does  not  materially  differ  from  most  other  mountain 
streams  in  this  State.  After  a  very  attentive  and  careful  perusal 
of  the  evidence  we  are  constrained  to  conclude  that  prior  to  1862, 
the  main  channel  of  Neil  Creek  flowed  through  what  was  after 
that  time  called  the  west  channel,  a  part  of  which  the  defendant 
Casey  claims  to  have  appropriated,  and  calls  it  his  dkch.  We 
have  no  doubt  that  the  plaintifls'  ditch  was  supplied  with  water 
from  this  channel  from  the  time  the  water  was  first  diverted; 
and  the  change  which  occurred  in  the  channel  about  1862  could 
not  and  did  not  divest  the  plaintifls  of  any  previously  acquired 
rights.  The  water  which  supplied  their  ditch  flowed  through 
this  channel  previous  to  this  time,  and  they  still  had  the  right  to 
supply  their  ditch  from  it.  The  sudden  change,  which  we  think 
the  evidence  shows  then  occurred,  did  not  deprive  the  plaintifib  of 
their  right  to  this  water  and  the  right  to  have  it  flow  into  their 
ditch  from  such  channel,  and  the  defendant  Casey  could  not,  by 
any  act  of  his,  acquire  an  exclusive  use  to  this  channel,  or  appro- 
priate the  same  to  his  own  use,  or  acquire  any  right  to  exclude 
the  water  from  flowing  through  said  channel  into  the  plaintiff' 
ditch;  and  his  claim  that  in  excluding  the  water  from  said 
channel  he  was  only  performing  a  duty  to  riparian  owners  below 
cannot  be  sustained. 

2.  Right  by  prescription.  The  rights  of  William  Taylor  as 
riparian  owner,  as  well  as  the  rights  of  all  others  similarly 
situated,  depend  so  entirely  upon  the  first  question  considered 
that  little  more  need  be  said  on  this  subject.  The  plain tifife' 
right  to  this  water  depends  upon  prescription,  that  is,  upon  its 
appropriation  aud  use  in  a  manner  adverse  to  the  rights  of  those 
who  now  object,  for  more  than  ten  years.  The  justice  of  this  rule 
is  manifest.  If  one  goes  upon  the  public  lands  of  the  United 
States  and  appropriates  water  for  a  lawful  purpose,  and  is  per- 
mitted to  continue  in  its  adverse  enjoyment  and  use  for  more 
than  ten  years,  such  appropriation  ripens  into  a  title  which  cannot 
be  disturbed  by  one  succeeding  to  the  rights  of  the  United  States. 
Under  the  jjarticular  facts  disclosed  by  this  record,  this  view  of 
the  subject  disposes  of  the  claim  set  up  by  the  defendant  Taylor. 
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3.  Conspiracy.  We  have  searched  in  vain  through  the  evi- 
dence for  any  satisfactoiy  &cts  disclosing  a  confederating  or  any 
aiding  or  abetting  of  Casey,  or  any  conspiracy  on  the  part  of  the 
other  defendants  as  would  sustain  a  decree  against  them,  or  any 
of  them.  Each  of  them  may  claim  some  interest  in  this  water 
adversely  to  the  plaintifife,  and  he  may  wish  to  see  the  plaintifis' 
claim  defeated,  and  even  contribute  money  and  assist  in  making 
a  defense ;  but  none  of  these  facts,  nor  all  together,  will,  under 
the  all^ations  in  the  complaint,  subject  them  to  a  suit  in  equity. 
If  the  plaintiffs'  suit  against  them  had  been  to  quiet  their  title 
to  the  water  in  question,  it  is  possible  a  different  rule  might 
have  been  applied ;  but  here  they  must  succeed,  if  at  all,  upon 
proof  of  the  charge  of  conspiracy,  and  that  fact  is  not  established 
by  the  evidence. 

Bemedies  under  former  decree.  Upon  the  argument,  counsel 
for  the  defendants  urged  that  the  plaintiff  were  taking  more 
water  than  they  had  a  right  to  use  as  defined  by  the  decree  of 
this  court  in  Neol  v.  TdmaUy  mipra.  The  court  below  has  ample 
power  to  enforce  that  decree  as  well  as  the  one  we  shall  enter  in 
this  case,  and  for  any  violation  of  such  decrees  by  any  party 
thereto,  the  remedy  is  by  an  application  to  that  court.  The 
court  has  power,  if  necessary,  to  prescribe  the  method  to  be  used 
by  the  plaintiff  to  correctly  measure  the  water  to  which  they  are 
entitled,  and  it  is  to  be  presumed,  upon  a  proper  application 
made  for  that  purpose  by  any  party  to  said  suits,  or  either  of 
them,  the  power  would  be  exercised,  if  necessary,  by  the  appoint- 
ment of  a  receiver  under  section  1029  of  the  Civil  Code. 

The  decrees  appealed  from  are  affirmed. 


IFUed  April  19, 1887.]  \  }|,  ^ 

JAMES  H.  PISK,  Appellant,  v.  D.  V.  B.  HENARIE   >  ^  ^'' 

ET  AL.,    KeSPONDENTS* 

Kxir  Tbial— AsFiAXi  noM  Obdeb  Gbantxno.— An  order  of  a  trial  court  granting 
a  new  trial  is  not  appealable.  There  ia  no  final  judgment,  and  therefore  no 
appeal. 
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Motion  vob  Nbw  Tbzazi  amd  fob  JTmntrntn,  NurwiTiurrAinxaffa  thb  Vsbdiot— 
Effbot  of. — When  the  defendant  filed  a  motion  for  a  new  trial  and  a  motion  for 
judgment  non  obstante  verdicto  at  the  same  time,  whioh  latter  motion  is  allowed 
by  the  court,  and  final  judgment  rendered  for  the  defendant,  which  judgment 
was  reversed  on  appeal ;  keld,  that  the  motion  for  a  new  trial  had  not  thereby 
been  disposed  of ;  that  it  was  not  waived,  and  the  trial  court  might  in  its  dis- 
cretion allow  such  motion  after  the  reversal  of  the  judgment  given,  notwith- 
standing the  verdict. 

Appeal  &om  Multnomah  County. 
WiUiama,  Ach  &  Wood,  for  Appellant. 
James  K.  KeUy,  for  Respondents. 

Strahan,  J. — This  is  an  appeal  from  an  order  of  the  Circuit 
Court  of  Multnomah  County  granting  a  new  trial^  and  also  from 
the  order  of  said  court,  overruling*  appellant's  motion  for  judg- 
ment on  the  verdict. 

It  is  the  third  appeal  in  this  canse.  The  ruling  of  this  court 
on  the  first  appeal  is  reported  in  13  Or.  156;  on  the  second 
appeal  in  13  Pac.  Rep.  193,  to  which  reference  is  made  for  a 
fuller  statement  of  the  facts. 

On  the  present  appeal,  two  questions  have  been  argued,  and 
are  presented  for  our  consideration:  1st,  Whether  or  not  an 
appeal  will  lie  to  this  from  an  order  of  the  lower  court,  granting 
a  new  trial ;  and  2d,  whether  the  defendants'  motion  for  a  new 
trial  was  pending  before  said  court  at  the  time  the  same  was 
allowed.  These  questions  I  will  now  consider  in  ihe  order 
stated.  The  right  to  an  appeal  depends  entirely  upon  the 
statute.  If  the  statute  does  not  confer  it,  it  does  not  exitt.  (J?» 
re  Goldmiih,  12  Or.  414;  Kearney  v.  Snodgrass,  12  0\  311; 
Toum  of  La  FayeUe  v.  Qark,  9  Or.  225.) 

Order  grarding  a  neto  trial  not  appealable.  The  appelant 
relies  upon  section  525  of  the  Civil  Code,  which  is  as  follows: 
"A  judgment  or  decree  may  be  reviewed  as  prescribed  inthis 
title,  and  not  otherwise.  An  order  affecting  a  substantial  rirht, 
and  which  in  effect  determines  the  action  or  suit  so  as  to  present 
a  judgment  or  decree  therein,  or  a  final  order  affecting  a  tab- 
stantial  right,  and  made  in  a  proceeding,  after  judgment  or 
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decree,  for  the  purpose  of  being  reviewed^  shall  be  deemed  a 
judgment  or  decree.'^ 

It  is  claimed  on  the  part  of  the  appellant  that  the  order  of 
the  courts  granting  a  new  trial  and  setting  aside  the  verdict,  is 
an  order  affecting  a  substantial  right,  and  which  in  effect  deter- 
mines the  action  or  suit,  so  as  to  prevent  a  judgment  or  decree 
therein. 

It  was  held  by  this  court  in  Kearney  v.  Snodgrasa,  12  Or. 
311,  ^'that  an  order  granting  a  new  trial  does  not  affect  a  sub- 
stantial right  ^';  nor  do  I  think  it  is  one  which  in  effect  deter- 
mines the  action  or  suit,  so  as  to  prevent  a  judgment  or  decree 
therein.  The  action  is  still  pending  and  undetermined  in  the 
court  below.  The  plaintiff,  if  he  saw  proper,  might  bring  the 
same  on  for  trial  there,  and  recover  such  sum  as  might  be  awarded 
him  upon  the  trial. 

This  statement  of  the  case  seems  sufficient  to  show  that  the 
order  in  question  has  not  determined  the  action  so  as  to  prevent 
a  judgment  therein.  This  construction  is  in  accordance  with 
that  given  a  similar  statute  in  Artman  v.  West  Point  Manuf.  Co. 
16  Neb.  572.  The  court  there  said:  **By  the  terms  of  the 
statutes  above  quoted,  the  order  sought  to  be  reviewed  must  not 
only  be  an  order  afiecting  a  substantial  right,  but  it  must  be  one 
which  in  effect  terminates  the  action  and  prevents  a  judgment. 
The  order  in  question  does  not  do  this.  By  this  statute  there 
are  two  classes  of  orders  which  may  be  reviewed  by  this  court. 
One  is  where  the  order  affects  a  substantial  right  in  an  action,  and 
in  efiect  determines  the  action,  and  the  other  is  an  order  affecting  a 

substantial  right  in  a  special  proceeding It  is  quite  clear 

that  an  order  granting  a  new  trial  during  the  term  in  which  the 
verdict  of  a  jury  is  returned  cannot  be  said  to  belong  to  the 
second  class  of  orders  mentioned  in  the  section  above  quoted, 
and  it  is  equally  obvious  that  it  must  be  classed  with  the  first. 
If  that  be  true,  we  fail  to  see  how  it  can  be  treated  as  a  final 
order,  or  one  which  determines  the  action.  A  final  order  is  one 
which  disposes  of  the  cause  either  by  sending  it  out  of  the  court 
before  a  hearing  is  had  on  the  merits,  or  after  a  hearing  on  the 
merits,  either  granting  or  refusing  the  relief  demanded  by  the 
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plaintiff."  (Freeman  on  Judgments,  §§  29,  30,  36.)  So  in 
Conrad  v.  Runnels,  23  Ohio  St.  601,  the  principle  is  thus  stated : 
''A  motion  for  a  new  trial  is  addressed  to  the  sound  discretion 
of  the  court;  and  although  it  is  well-settled  law  that  error  will 
lie  in  a  proper  case  where  a  new  trial  has  been  refused^  we 
know  of  no  case  in  which  it  has  been  held  to  lie,  where  a  new 
trial  has  been  allowed  and  had,  and  wherein  the  court  had  power 
to  grant  a  new  trial,  and  its  order  granting  such  new  trial  is 
not  made  ground  of  error  by  statutory  provision.  So  in  a  case 
where  a  motion  for  a  new  trial  is  made  after  judgment,  a  party 
cannot  appeal  from  such  judgment  while  the  motion  is  still 
pending  and  undetermined.  In  such  case  the  judgment  is  nOt 
final."  {Kinney  v.  SoviJth  and  North  Alabama  R.  R.  Co.  73  Ala. 
536.)  So,  also,  in  Sferfe  v.  Perry,  4  Baxt.  438,  under  a  statute 
which  expressly  authorized  the  Supreme  Court  to  grant  new 
trials,  or  to  correct  any  error  of  the  Circuit  Court  in  granting 
or  refusing  the  same.  It  was  held  that  this  power  could  only 
be  exercised  on  an  appeal  from  a  final  judgment  in  the  cause, 
and  the  same  construction  was  adhered  to  in  King  v.  MUlery  8 
Baxt.  382.  In  this  case  the  court  says:  '^The  statute  does  not 
mean  to  give  appeals  from  the  action  of  a  court  simply  granting 
a  new  trial,  nor  to  chang-e  the  long-established  rule  tliat  appeals 
to  this  court  can  only  be  had  from  final  judgments.  This  being 
an  attempt  to  so  appeal,  the  case  is  not  before  us,  and  we  can 
take  no  jurisdiction  of  it.  And  in  Kansas,  an  order  of  a  District 
Court  setting  aside  a  judgment  is  not  an  appealable  order.  Such 
an  order  leaves  the  cause  still  pending  in  the  lower  court,  and  is 
not  final.  (McOuUoch  v.  Dodge,  8  E[an.  476;  Kermeyer  v. 
Kansas  Pacific  R.  R.  Co.  18  Kan.  216.)  So,  also,  in  Florida, 
an  order  of  the  trial  court  granting  a  new  trial  is  not  appealable, 
though  the  action  of  the  court  in  granting  or  refusing  a  new  trial 
may  be  reviewed  upon  an  appeal  from  the  final  judgment. 
{Staples  V.  Hartridge,  8  Fla.  426 ;  Dawkins  v.  Carroll,  6  Fla. 
407.)  The  same  principle  is,  in  effect,  announced  by  this  court 
in  Kearney  v.  Snodgrass,  supra.  And  these  principles  seem  to 
be  elementary. 

In  Freeman  on  Judgments^  section  34,  it  is  said :  ^'  The  general 
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rule  recognized  by  the  courts  of  the  United  States,  and  by  the 
courts  of  most,  if  not  all  of  the  States,  is  that  no  judgment  or 
decree  will  be  regarded  as  final  within  the  meaning  of  the  statutes 
in  reference  to  appeals,  unless  all  the  issues  of  law  and  fact  neces- 
sary to  be  determined  were  determined,  and  the  case  completely 
disposed  of,  so  far  as  the  court  had  power  to  dispose  of  it," 

The  respondents  submitted  a  motion  to  dismiss  the  appeal  in 
this  cause,  which  was  argued  and  submitted  by  direction  of  the 
court  in  connection  with  the  other  questions  presented  for  our 
consideration.  I  think,  therefore,  that  the  motion  to  dismiss  the 
appeal  ought  to  be  sustained. 

A  motion  for  a  new  trial  not  waived  by  motion  for  judgment  non 
obstarUe.  But  this  would  leave  undetermined  the  main  question 
involved  and  presented  on  the  appeal,  and  that  is,  whether  or 
not,  as  a  matter  of  law,  the  defendants'  motion  for  a  new  trial 
was  pending  in  the  court  below  on  the  eighteenth  day  of  Decem- 
ber, 1886 .  It  is  conceded  that  if  said  motion  was  then  pending 
before  that  court,  whatever  ruling  the  court  made  thereon  is  not 
reviewable  on  this  appeal,  for  the  reason  it  was  a  matter  resting 
on  the  sound  discretion  of  the  trial  court. 

I  therefore  think  proper  to  indicate  the  conclusions  I  have 
reached  on  that  subject.  A  brief  reference  to  the  facts  is  neces- 
sary to  a  proper  understanding  of  this  question.  The  verdict 
was  rendered  on  the  twenty-first  day  of  May,  1886;  the  defend- 
ants' motion  to  set  it  aside  and  grant  a  new  trial  was  duly  filed 
on  the  twenty-second  day  of  May,  1886;  on  the  same  day  the 
defendants  also  filed  a  motion  for  judgment  non  (Astante  verdido. 
On  the  first  day  of  June,  1 886,  the  plaintiff  filed  a  motion  for 
judgment  on  the  verdict.  On  the  twenty-sixth  day  of  May, 
1886,  it  appears  from  the  record  that  upon  the  agreement  of 
counsel  for  the  plaintiff  and  defendants  respectively,  made  in  open 
court,  it  was  ordered  that  the  motions  for  a  new  trial,  and  for 
judgment  for  defendants,  notwithstanding  the  verdict,  and  the 
plaintiff^s  motion  for  judgment  on  the  verdict,  be  and  they  were 
set  for  hearing  on  Tuesday,  the  first  day  of  June,  1886,  at  nine 
o'clock  A.  M.,  and  if  the  court  shall  not  then  be  in  session,  shall 
be  heard  on  Wednesday,  the  second  day  of  June,  1886,  at  the 
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same  hour.  It  further  appears  that  on  the  second  day  of  June, 
1886,  said  cause  came  on  for  hearing  upon  motion  for  a  new  trial, 
motion  for  judgment  on  the  verdict,  and  motion  for  judgment 
notwithstanding  the  verdict,  and  after  hearing  said  motions  and 
the  arguments  of  counsel  thereon,  the  court  not  being  fully 
advised  in  the  premises,  took  the  same  under  advisement. 

On  the  thirtieth  day  of  June,  1886,  the  court  made  an  order 
allowing  the  defendants'  motion  for  judgment  notwithstanding 
the  verdict,  and  thereupon  entered  a  final  judgment  in  favor  of 
the  defendants,  for  their  costs  and  disbursements,  taxed  at 
$292.98.  The  record  is  entirely  silent  as  to  what  disposition 
was  made  of  the  plaintiff's  motion  for  judgment  on  the  verdict, 
and  the  defendants'  motion  for  a  new  trial. 

From  this  judgment  the  plaintiff  appealed  to  this  court,  and 
at  the  last  term  thereof,  the  same  was  reversed  and  the  cause 
remanded  for  further  proceedings  in  the  court  below.  (13  Pac. 
Rep.  193.)  On  the  twelfth  day  of  November,  1 886,  the  mandate 
from  this  court  was  duly  filed  in  the  court  below,  and  on  the 
twenty-ninth  day  of  November,  1886,  said  cause  came  on  to  be 
heard  on  the  plaintiff's  motion  for  judgment  on  the  verdict, 
which  motion  was  opposed  by  the  defendants'  counsel,  on  the 
ground  that  the  defendants'  motion  for  a  new  trial  was  still 
pending  and  undisposed  of,  and  asked  that  the  same  be  heard 
and  determined,  to  which  counsel  for  the  plaintiff  objected  for 
the  reason:  1st,  That  said  motion  for  a  new  trial  has  been 
determined  by  the  court;  2d,  that  said  motion  had  been  waived 
by  the  defendants;  3d,  that  said  motion  had  been  withdrawn 
within  the  meaning  of  the  statute  governing  motions  for  new 
trials;  4th,  that  the  time  for  presenting  a  motion  for  a  new  trial 
had  expired;  and  5th,  that  the  court  had  no  power  or  jurisdio- 
tion  to  hear  or  determine  the  said  motion  for  a  new  trial. 

Upon  these  objections  the  court  reversed  its  decision  and  heard 
counsel  for  the  respective  parties,  and  thereaft;er,  on  the  eighteenth 
day  of  December,  1886,  overruled  each  of  said  objections.  The 
court  also  at  the  same  time  overruled  the  plaintiff's  motion  for 
judgment  on  the  verdict,  and  allowed  the  defendants'  motion  to 
set  said  verdict  aside,  and  granted  a  new  trial,  to  each  of  which 
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rulings  of  the  conrt  the  plaintiff  duly  excepted.  Section  232 
of  the  Civil  Code  defines  the  causes  for  whidi  a  new  trial  may 
be  granted^  and  section  233  r^ulates  the  time  within  which  a 
motion  therefor  must  be  filed^  and  is  as  follows: — 

''Section  233.  A  motion  for  a  new  trial,  with  the  affidavits, 
if  any,  in  support  thereof,  shall  be  filed  within  one  day  after 
giving  the  verdict  or  other  determination  sought  to  be  set  aside. 
When  the  adverse  party  is  entitled  to  oppose  the  motion  by 
counter-affidavits,  he  shall  file  the  same  within  one  day  after  the 
filing  of  the  motion.  The  motion  shall  be  heard  and  determined 
during  the  term,  unless  the  court  continue  the  same  for  advise- 
ment or  want  of  time  to  hear  it.  When  not  so  heard  and  deter- 
mined, or  continued,  it  shall  be  deemed  withdrawn,  and  may  be 
disr^arded.'^ 

Section  262  of  the  Civil  Code  prescribes  the  time  within  which 
judgment  shall  be  entered,  and  is  as  follows: — 

''Section  262.  When  judgment  is  given  in  any  of  the  cases 
mentioned  in  sections  260  and  261,  unless  otherwise  ordered  by 
the  court,  it  shall  be  entered  by  the  clerk  within  the  day  it  is 
given,  except  that,  as  in  this  section  hereafter  provided,  when  a 
trial  by  this  court  has  been  had,  judgment  shall  be  entered  by 
the  clerk,  in  conformity  with  the  decision,  within  two  days  from 
the  time  the  same  is  filed;  or  if  the  trial  be  by  jury,  judgment 
shall  be  given  by  the  court  in  conformity  therewith,  and  entered 
by  the  clerk  within  two  days  £rom  the  time  the  verdict  has  been 
received,  and  in  either  case,  within  the  term  at  which  such  judg- 
ment is  given :  1st,  When  the  court  is  in  doubt  what  judgment 
ought  to  be  given,  it  may  order  the  question  to  be  reserved  for 
further  argument  or  consideration ;  the  entry  of  judgment  shall 
be  delayed  until  judgment  be  given ;  2d,  when  within  the  time 
allowed  to  file  a  motion  for  a  new  trial,  either  party  shall  file  a 
motion  for  a  particular  judgment,  or  for  a  judgment,  notwith- 
standing the  verdict  or  decision;  or,  3d,  when  the  motion  for  a 
new  trial  is  filed  within  the  time  prescribed,  the  entry  of  judg- 
ment shall  be  thereby  delayed.'' 

The  question  presented  for  our  consideration  is  one  of  prac- 
tice, depending  entirely  upon  the  construction  of  our  own  Code 


06  Fkk  v.  Henaeib.  [Sup.  Ct. 

OpmioQ  of  thd  Ooort— Btiahiii,  J. 

of  Procedure.  On  such  a  question  it  is  diflBcult  to  find  preced- 
ent which  shall  be  controlling;  and  we  must  therefore  adopt 
such  construction  as  is  plainly  in  harmony  with  the  legislative 
intent,  and  such  as  shall  be  convenient  to  the  parties  presenting 
their  causes^  and  for  the  courts  in  considering  and  determining 
the  same. 

The  defendants*  motion  for  a  new  trial,  and  for  judgment 
notwithstanding  the  verdict,  were  made  at  the  same  time,  were 
argued  together  without  objection,  and  both  were  taken  under 
advisement  by  the  court  by  the  same  order. 

The  defendants  after  that  had  no  further  duty  to  perform  to  ' 
preserve  their  rights.    Tkeir  cause  was  fully  submitted  to  the 
court,  and  if  thereafter  any^l^r  was  committed,  it  was  the 
error  of  the  court  and  not  the  defeld^ts.     It  has  been  argued  > 
that  by  sustaining  the  defendants'  motiftir^for  judgment,  both* 
the  motion  for  a   new  trial  and   for  judgmS^on   the  ver- 
dict were  necessarily  overruled  by  implication.     15&^his  position 
were  conceded,  it  would  also  follow  that  when  tha*;  judgment 
was  reversed  for  error,  all  of  the  consequences  which  nb^jessarily 
followed  its  rendition  were  also  cut  off  and  defeated,  ail^  the 
effect  of  the  reversal  would  be  to  re-instate  the  record  just\^  it 
was  before  the  error  was  committed.    Under  the  peculiaiSpir- 
cumstances  of  this  case,  I  do  not  think  we  ought  to  hold  t)^^ 
the  defendants*  motion  for  a  new  trial  was  either  waved  or  wit'b* 
drawn.    The  court  did  continue  the  motion  for  advisement,  ar|^ 
at  the  end  of  the  term  made  an  order  continuing  over  until  tijlp 
next  term  all   matters  that  were  undisposed  of.    {Gomer  vV 
Chaffee,  5   Colo.  383;   Wade  on  Notices,   §  1202.)     FurtherJL 
under  subdivision  3  of  section  262,  «upra,  the  entry  of  judg-j 
ment  was  delayed,  by  the  filing  of  the  motion  for  a  new  trial  J 
until  the  motion  is  disposed  of.     It  is  very  doubtful  whether  oif 
not  the  trial  court  has  the  power  to  render  a  judgment  in  anyl 
case,  while  a  motion  for  a  new  trial  is  pending  and  undisposed] 
of.    The  plain  duty  of  the  court  was  first  to  dispose  of  thet 
motion  for  a  new  trial,  and  then  the  record  would  be  clear  forjf 
the  entry  of  such  other  order  or  judgment  as  might  be  proper}  • 
It  is  evident,  from  the  entire  record,  that  the  action  of  the  cour  t 
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below  was  irregular  and  erroneous^  and  under  such  cireumstanoes 
we  ought  not  to  enforce  a  rigid,  technical  rule,  if  proper  under 
difierent  circumstances,  which  would  be  conclusive  upon  the 
defendants,  and  deprive  them  of  all  remedy.  Such  a  course  of 
procedure  would  inflict  the  entire  consequences  of  the  erroneous 
action  of  the  court  upon  the  respondents.  This,  I  think,  would 
be  improper.  Error  was  committed,  and  it  seems  to  me,  as  far 
as  possible,  the  parties  ought  to  be  re-instated  in  the  cause  just 
as  they  were  at  the  time  the  error  was  committed.  No  one 
ought  to  suffer  by  an  error  of  the  court.  Upon  the  argument  it 
was  urged  with  much  force  that  the  defendants'  motion  for 
judgment,  notwithstanding  the  verdict,  and  for  a  new  trial,  were 
inconsistent  with  each  other;  that  the  former  motion  necessarily 
assumed  and  conceded  that  the  verdict  was  right,  but  that  the 
complaint  was  insufficient.  No  case  precisely  in  point  was  cited 
to  support  this  contention,  but  we  were  referred  to  certain  prin- 
ciples of  common-law  practice,  which  were  claimed  to  apply  by 
analogy.  But  I  do  not  think  the  objection  can  be  sustained. 
If  the  rule  of  the  common  law  were  &s  contended  for  by  counsel, 
it  referred  to  a  mere  matter  of  form  and  not  of  substance,  which 
is  entirely  inapplicable  to  our  system  of  practice  under  the  Code. 
Jewdl  V.  Blandfordy  7  Dana,  472,  expresses  our  views  upon  this 
subject:  ''If  it  be  true  that  a  motion  in  arrest  is  an  implied 
waiver  of  a  right  to  a  new  trial,  should  not  a  motion  fora  new 
trial  equally  operate  as  an  implied  admission  that,  there  *  is  no 
cause  for  arresting  the  judgment?  And,  considered;  as  an. 
original  question,  is  there,  shotdd  there  6c,  any  such ,  itnpliedl 
admission  in  either  case?  We  think  not.  Indeed  in  Etigl^nd- 
this  is  a  mere  matter  of  practice  only,  and  arose  in  Eogland, 
from  the  peculiar  organization  and  powers  of  its  courts.  There 
is  no  princifh  in  it.  Our  practice  is  different,  and  is,  therefore, 
in  our  opinion,  more  consonant  with  justice  and  all  the  ends  of 
the  law.  We  do  not  hesitate^  therefore,  to  decide  that  the 
motion  for  a  new  trial  did  not  come  too  late  in  this  case,  and 
the  more  especially  as  by  not  objecting  to  it  when  made.  The 
plaintiff  in  the  action  waived  the  technical  objection  which  the 
British  practice,  if  it  had  been  adopted  here,  might  have  author- 
XV.0b.-7. 
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ized  him  then  only  to  make.''  The  like  practice  was  observed  in 
Bariholofyiew  v.  Qarky  1  Conn.  472;  Pope  v.  Lalhamy  1  Ark. 
66,  although  the  question  does  not  seem  to  have  been  distinctly 
raised,  but  I  think  it  must  be  inferred  from  that  case  that  the 
only  reason  why  it  was  not  insisted  upon  was  that  the  position 
was  r^arded  as  unsound.  The  amount  of  the  verdict  in  this 
case  is  sixty  thousand  dollars.  While  it  is  true  that  the  abso- 
lute rights  of  parties  do  not  in  any  way  depend  on  the  amount 
in  controversy,  still,  when  the  amount  is  so  large  we  ought  to 
proceed  with  the  utmost  caution  in  reaching  a  conclusion.  An 
error  or  mistake  against  the  defendants  in  the  present  condition 
of  this  case  would  be  without  remedy,  while  on  the  contrary,  an 
erroneous  ruling  against  the  plaintiff  on  either  of  the  questions 
presented  is  not  without  remedy.  The  cause  will  still  be  pend- 
ing in  the  court  below  for  trial,  and,  it  is  to  be  presumed  upon 
another  trial  in  that  court,  justice  will  be  fully  and  completely 
administered.  If  the  plaintiff  has  a  good  and  valid  claim 
against  the  defendants,  no  doubt  he  will  prevail  upon  another 
trial.  On  the  contrary,  if  his  claim  is  without  merit,  he  will 
no  doubt  fail,  and  in  either  case,  the  ends  of  justice  between  these 
parties  will  be  accomplished. 

Let  an  order  be  entered  dismissing  the  appeal. 

LoBi>,  C.  J.,  and  Thaybb,  J.,  concurred  in  the  ruling  on  the 
imotbn  to  disjjxisstbe  appeal. 


ifFiledjl^p«U19,1887.] 

•STATE  OF  OREGON  ex  rel.  S.  C.  REED,  Respond- 
ent, V.  ELIJAH  SMITH,  a  J.  SMITH,  AND  L.  B. 
SEELEY,  Appellants.  And  STATE  ex  rel.  S.  G. 
REED,  Respondent,  v.  ELIJAH  SMITH,  Appellant. 

haBoavxssT  of  Stock.— S.  being  the  owner  of  certain  shares  of  stock  assigned  said 
shares  to  R.  by  an  absolute  transfer,  embodying  am  absolute  and  irrevocable 
power  of  attorney,  authorizing  R.  to  transfer  the  stock  from  the  name  of  8.  to  that 
of  R.  on  the  books  of  the  company.  The  assignment  was  accompanied  by  a  writ- 
ton  agreement  of  the  same  date  between  the  parties,  proriding  that  upon  de&ult 
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in  the  payment  of  a  note  from  8.  to  R.,  B.  might  sell  or  dispose  of  the  stock  npon 
sach  terms  as  he  saw  fit.  Before  the  maturity  of  the  note  U.  caused  the  stock  to 
be  transferred  to  his  own  name.  Held,  that  the  transfer  and  the  accompanying 
agreement  should  be  considered  together  in  fixing  the  rights  of  the  parties.  A 
pledgee  of  stock  given  as  security  for  the  payment  of  a  note,  and  who  is  author- 
ized by  the  assignment  to  cause  the  stock  to  be  transferred  to  his  own  name  upon 
the  books  of  the  company,  has  no  right  to  cause  such  transfer  to  be  made  before 
the  note  matures,  and  an  attempted  transfer  of  ttiat  nature  would  not  diyest  the 
pledgor  of  his  ri^t  to  yote  the  stock. 

L — It  is  immaterial  that  in  such  cases  the  by-laws  of  the  corxx>ration  limit 
the  right  of  voting  the  stock  to  stockholders,  and  provide  that  transfers  shall  be 
made  only  on  the  books  of  the  company,  and  that  a  certified  transcript  thereof 
shall  be  prima  facie  evidence  of  the  right  to  vote. 

Baxb.— Where  the  pledgor  cast  the  vote  of  such  stock  and  it  was  refused  by  the 
president,  who  was  by  the  by-laws  tfie  inspector  of  elections  of  directors,  and 
the  president  oertifled  to  the  election  of  other  persons  than  those  voted  for  by 
the  pledgor;  held,  that  the  votes  should  be  counted  as  cast  by  the  pledgor,  and 
that  the  persons  for  whom  he  voted  were  the  elected  directors ;  that  the  votes, 
when  cast,  and  not  the  certificate  of  the  inspector,  constituted  the  election ;  that 
the  election  was  not  affected  by  proceedings  had  at  the  stockholders'  meeting 
after  the  president  of  the  meeting  had  declared  the  same  adjourned. 

^hULKSFEBS  or  STOCK. — The  owner  of  stock  in  a  corporation  has  an  untrammeled 
right  to  dispose  of  it,  and  the  by-law  providing  that  shares  of  stock  shall  be 
only  transferred  upon  the  books  of  the  corporation  is  void  in  so  far  as  it  attempts 
to  limit  the  right  of  the  owner  to  transfer  his  stock.  Such  a  by-law  is  to  be  con- 
strued as  simply  providing  for  proper  registration  of  the  transfer  of  stock  for 
the  convenience  and  Information  of  ofiSccrs  of  the  corporation. 

DiBBcroBS.— A  bona  Jlde  owner  of  shares  of  stock  is  qualified  to  be  a  director, 
although  the  transfer  has  not  been  registered  on  the  books  of  the  company  as 
provided  by  the  by-laws. 

I>iBEcroB8,  Bbsideiicb  or. — Where  the  objects  of  the  corporation,  as  expressed 
by  the  charter,  are  to  build  and  construct  *'  railroads,  canals,"  etc.,  and  the  cor- 
poration has  already  done  so  to  a  limited  extent,  the  court  will  not  inquire  into 
the  length,  extent,  or  magnitude  of  the  canals  or  roads  in  order  to  ascertain 
whether  a  non-resident  of  the  State  is  qualified  to  be  a  director  of  such  corpora- 
tion, under  the  statute  allowing  non-residents  to  constitute  a  minority  of  the 
board  of  directors  of  corporations  engaged  in  the  construction  or  operation  of 
railroads,  canals,  etc. 

BoiBD  or  DiBBcnoBS—lBBxauLAB  PBOGEEDcroB  OF. — Where  a  number  of  direct- 
ors immediately  after  their  election,  which  was  contested  and  disputed  by  the 
president  of  the  corporation,  proceed  in  his  absence,  and  without  any  notifica- 
tion to  him  ~ he  being  a  member  of  the  board — to  organize  and  elect  a  presi- 
dent, hddf  that  the  proceedings  were  irregular  and  void,  and  were  not  remedied 
by  a  subsequent  action  of  the  board  ratifying  and  confirming  the  irregular  pro- 
ceedings. (By  LoBD, G.  J.,  dissenting.) 

Busts  of  Pledobb  of  Stock. —Stock  having  been  assigned  by  S.  to  B.,  ooupled 
with  an  irrevocable  power  of  attorney  authorizing  B.  to  transfer  the  shares  to 
faii  own  name,  B.  had  the  right  so  to  do  before  default  was  made  in  the  payment 
of  the  note,  and  B.  can' vote  such  shares  as  are  incident  of  such  holding  while 
they  stand  in  his  name  and  the  debt  is  unpaid. 
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Beversed  in  first  case,  and  affirmed  in  the  other. 

WiUiamSy  Ach  &  Wood^  for  Respondent. 

Ddph,  Bellinger,  McMory  &  Simon,  and  IL  &  E.  B,  Wil- 
HamSy  for  Appellants. 

Thayer,  J. — These  two  cases  come  here  upon  appeal  from 
judgments  of  the  Circuit  County  for  the  county  of  Multnomah 
rendered  in  them  severally.  Each  of  them  was  an  action  at  law 
brought  in  said  Circuit  Court  in  the  name  of  the  State  upon  the 
relation  of  S.  G.  Reed.  The  first  one  against  Elijah  Smiih,  C. 
J.  Smith,  and  L.  B.  Seeky  is  for  usurping,  intruding  into,  and 
unlawfully  holding  the  office  of  director  in  the  Oregon  Iron  and 
Steel  Company,  and  also  upon  the  right  of  Greorge  H.  Williams, 
Martin  Winch,  and  William  M.  Ladd  to  the  position.  The 
second  one,  against  said  Elijah  Smith,  is  for  a  like  usurpation, 
intrusion  into,  and  unlawfully  holding  the  office  of  president  of 
said  company,  and  also  upon  the  right  of  said  Reed  to  the  same. 
The  two  cases  arise  out  of  the  same  transaction,  and  the  circum- 
stances involved  in  them  are  so  blended  that  they  were  heaixi 
together  and  may  conveniently  be  considered  together.  The 
Circuit  Court's  findings  of  facts  cover  both  cases,  and  include  all 
the  general  matters  relating  to  them.  The  following  are  said 
findings: — 

1.  That  the  Oregon  Iron  and  Steel  Company  was  organized 
under  the  general  laws  of  Oregon  on  the  twenty-second  day  of 
April,  1882,  and  among  other  specified  objects  and  business  for 
which  it  was  organized  it  undertook  "to purchase,  acquire,  hold, 
open,"  etc.,  "iron  and  coal  mines,''  to  purchase,  construct,  main- 
tain, and  operate  blast  furnaces,  rolling-mills,  nail-mills,  saw- 
mills, machine  shops,  warehouses,  ship-yards,  and  to  engage  in 
the  manufacture  of  iron  and  steel,  etc.;  also,  4th,  to  construct, 
purchase,  acquire,  hold,  own,  improve,  and  operate  canals, 
and  to  transport  freight  and  passengers  by  steam  or  otherwise 
thereon.  5th.  To  build,  equip,  and  operate  a  railroad  from 
Osw^o  to  Portland,  Oregon,  and  to  extend  the  same  from  Oswego 
to  form  a  connection  with  any  railroad  in  the  Willamette  Valley, 
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and  to  transport  freight  and  passengers  thereon ;  also  to  purchase^ 
build;  and  operate  railroads  to  connect  its  mines  and  other  prop- 
erty with  its  furnace,  rolling-mills,  etc.  7th.  To  promote  or 
£su;ilitate  and  assist  the  construction,  building,  extension,  equip- 
ment, and  operation  of  any  railroad  line,  steamship  line,  or  steam- 
boat line,  and  the  formation  of  any  companies  for  such  purposes. 

2.  That  the  fifteenth  day  of  June,  1886,  was  the  date  for  the 
annual  meeting  of  said  corporation,  and  on  that  day  the  sub- 
scribed stock  of  the  corporation  was  7,501  shar^,  and  a  major- 
ity thereof  was  3,751  shares,  and  there  was  represented  at  said 
meeting  by  the  owners  in  person  or  by  proxy  (as  appeared  by  the 
stock  transfer  books  of  the  corporation)  5,701  shares,  and  accord- 
ing to  said  transfer  and  stock  books  S.  G.  Beed  held  in  his  name 
3,422^  shares,  and  represented  the  same  in  person,  and  held,  as 
proxy  for  George  B.  Clapp,  500  shares,  for  H.  N.  Arnold  100 
shares,  and  for  A.  S.  Beed  400  shares,  making  in  all  which  said 
Reed  apparently  represented  in  person  and  by  proxy  4,422} 
shares  of  stock.  That  said  S.  G.  Reed  was  president  of  said  cor- 
poration and  presided  at  said  meetings  Wm.  M.  Ladd,  vice-presi- 
dent, Martin  Winch  was  secretary  of  said  corporation,  and  they 
were  both  present  at  said  meeting,  and  said  Winch  acted  as  sec- 
retary. Upon  representations  there  made  in  eflfect  that  Elijah 
Smith  was  on  his  way  to  Portland  and  would  probably,  if  the 
meeting  was  adjourned  to  suit  his  convenience,  make  some  propo- 
sition to  resuscitate  and  benefit  the  company,  Greorge  A.  Wil- 
liams, being  a  stockholder  present  in  person,  moved,  and  it  was 
voted  to  adjourn  till  July  1,  1886. 

3.  That  on  the  first  day  of  July,  1886,  according  to  adjourn- 
ment, the  stockholders  met  at  the  place  appointed,  S.  G.  Eeed, 
president,  presiding,  Martin  Winch,  secretary,  and  acting  as 
such,  and  Wm.  M.  Ladd,  vice-president,  present  and  partici- 
pating in  the  proceeding,  and  on  call  of  stock  there  was  7,501 
shares  represented  by  the  owners  in  person  or  by  proxy,  of  which 
S.  G.  Reed  appeared  to  represent  in  person  3,422}  shares,  and 
Geo.  B.  Ckpp  by  L.  B.  Seeley  proxy  represented  500  shares. 
That  at  said  meeting,  and  before  a  vote  was  taken  for  directors, 
L.  B.  Seeley  claimed  to  own  361  shares  of  stock,  that  stood  on 
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the  books  of  the  company  in  the  nama  of  S.  G.  Beed,  and 
demanded  from  said  Reed  a  proxy  to  vote  the  same^  which 
demand  was  answered  by  said  Reed  that  said  361  shares  would 
be  voted  in  the  usual  way,  and  in  accordance  with  the  by-laws  of 
the  corporation,  and  thereupon  immediately  the  sheriff  of  tliis 
county  entered  the  room  and  served  on  said  Reed  an  injunction 
issued  out  of  this  court  from  Department  No.  2,  commanding  said 
Beed  not  to  vote  said  361  shares  of  said  stock  at  said  meeting,  or 
at  any  adjourned  meeting  of  said  stockholders. 

That  Geo.  H.  Williams  then  moved  an  adjournment  of  the 
meeting  to  July  9,  1886,  in  order  that  Reed  might  have  oppor- 
tunity to  apply  for  a  discharge  of  the  injunction  which  had  been 
issued  ex  parte,  and  the  motion  was  seconded  and  put  and  lost. 
That  as  to  the  said  361  shares  of  stock,  the  same  did,  prior  to 
November  6, 1885,  stand  upon  the  stock  book  and  transfer  jour- 
nal of  said  company  in  the  name  of  L.  B.  Seeley ;  that  on  the 
twenty-seventh  day  of  March,  1884,  said  Seeley  assigned  and 
delivered  to  said  S.  G.  Reed  said  361  shares  of  stock,  as  collateral 
security  for  the  payment  to  said  Reed  of  $50,000  in  two  years 
after  date,  with  semi-annual  interest  at  seven  per  cent  per  annum, 
for  which  sum  Seeley  on  that  day  gave  to  Reed  his  promissory 
note.  The  assignment  and  transfer  of  said  stock  was  absolute  in 
form  and  embodied  an  absolute  and  irrevocable  power  of  attor- 
ney, directing  and  authorizing  the  transferees  to  transfer  the  same 
from  Seeley's  name  to  that  of  the  transferee  on  the  books  of  the 
company;  said  assignment  was  also  acccompanied  by  a  written 
agreement  of  the  same  date,  made  by  said  Reed  and  Seeley,  pro- 
viding, among  other  things,  that  upon  default  in  the  payment  of 
said  $50,000  note  and  interest  at  maturity  thereof,  said  Reed 
might  sell  or  dispose  of  said  stock  at  public  or  private  sale,  and 
in  such  manner  and  on  such  terms  as  to  said  Reed  should  seem 
best;  said  stock  remained  in  Seeley^s  name  on  the  books  of  the 
company,  and  were  voted  by  Seeley  till  the  6th  of  November, 
1885,  when  said  361  shares,  on  request  of  said  Reed,  were  trans- 
ferred on  the  books  of  said  corporation  to  said  S.  G.  Reed,  and 
the  certificate  thereof  to  Seeley  was  canceled,  and  said  shares 
have  ever  since  stood^  and  do  now  stand,  on  the  books  of  said 
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compaDj  in  the  name  of  said  S.  G.  Reed.  The  $50,000  promis- 
sory note  of  said  Seeley,  for  the  security  of  which  said  361  shares 
"were  assigned  to  said  Reed,  was  due  on  the  30th  of  March,  1886, 
and  the  same  was  not  paid,  nor  had  the  same  been  paid  on  said 
first  day  of  July,  1886.  That  on  the  refusal  of  the  meeting  to 
adjourn,  the  usual  business  of  an  annual  meeting  was  proceeded 
with,  and  among  other  things,  it  was  voted  to  proceed  to  the 
election  of  directors  for  the  ensuing  year.  There  was  then  laid 
before  the  meeting  by  Joseph  Simon,  proxy  for  E.  W.  Creighton, 
a  certificate  of  stock  in  the  name  of  E.  W.  Creighton,  and  he 
stated  that  one  share  thereof  had  been  assigned  to  Elijah  Smith 
and  one  share  to  C.  J.  Smith,  and  the  fact  in  regard  to  said  two 
shares  was  tliat  on  or  about  the  fifth  day  of  June,  1886,  said 
E.  W.  Creighton,  for  the  consideration  of  $100  cash  to  him  paid, 
had  assigned  one  share  of  said  stock  to  Elijah  Smith  and  one 
share  to  C.  J.  Smith,  and  that  within  a  week  thereafter  said 
Creighton  sent  to  Martin  Winch,  secretary  of  said  corporation, 
an  informal  notice  of  said  assignment,  but  no  transfer  of  said  two 
shares,  or  either  of  them,  had  been  made  on  the  books  of  the 
company  on  the  fifteenth  day  of  June,  1886,  the  date  of  the 
annual  meeting,  nor  on  the  first  day  of  July,  1886,  the  date  of 
said  adjourned  meeting,  but  said  two  shares  were  in  fact  trans- 
ferred on  the  books  of  said  corporation  from  E.  W.  Creighton  to 
Elijah  Smith  and  C.  J.  Smith  respectively  on  the  second  day  of 
July,  1886.  At  said  adjourned  meeting,  C.  R.  Donohue  was 
present  and  voted  87^  shares  of  stock  in  person,  and  also  voted 
one  share  by  Thos.  N.  Strong,  proxy.  E.  W.  Creighton  was 
present  in  person,  but  his  stock,  290^  shares,  was  controlled  and 
voted  by  Jos.  Simon,  proxy.  The  290}  shares  so  voted  for 
K  W.  Creighton  included  the  two  shares  sold  to  Elijah  and 
C.  J.  Smith  aforesaid.  At  said  meeting,  Elijah  Smith  held  a 
written  proxy  from  Wm.  Alvord,  authorizing  him  as  proxy  to 
vote  Alvord's  100  shares  of  stock  at  the  annual  meeting,  and  a 
telegram  of  date  July  1st,  confirming  and  extending  the  written 
proxy  to  all  meetings  during  the  year  1886,  and  the  same  were 
laid  before  the  meeting.  Greo.  H.  Williams  objected  to  the  stock 
of  Wm.  Alvord  being  voted  by  Elijah  Smith,  proxv^^nd  also 
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objected  to  L.  B.  Seeley's  voting  the  361  shares-of  stock  standing 
in  the  name  of  S.  G.  Reed^  and  which  said  Beed  had  been 
enjoined  from  voting,  and  claimed  that  Seeley  had  no  right  to 
vote  the  said  361  shares.  A  vote  for  directors  was  then  taken, 
and  said  361  shares  were  voted  by  said  Seeley  for  Elijah  Smith, 
C.  J.  Smith,  and  L.  B.  Seeley,  and  the  ballots  laid  before  the 
president,  said  S.  G.  Reed,  to  be  canvassed,  and  thereupon  said 
Geo.  H.  Williams  objected  to  the  votes  cast  for  Elijah  Smith  and 
L.  B.  Seeley  being  counted,  because  they  were  non-residents  of 
this  State,  and  also  objected  to  the  votes  cast  for  Elijah  Smith 
and  C.  J.  Smith,  because  they  were  not  stockholders  within  the 
meaning  and  intent  of  the  by-laws,  and  objected  to  the  said  361 
shares  voted  by  Seeley  being  counted.  Said  Reed,  president, 
sustained  the  objection  to  the  vote  of  said  361  shares  by  L.  B. 
Seeley,  and  the  vote  of  said  100  shares  owned  by  Wm.  Alvord 
and  voted  by  Elijah  Smith,  proxy,  and  excluded  the  same  from 
the  count  of  votes.  Mr.  Jos.  Simon,  as  proxy  for  said  E.  W. 
Creighton,  appealed  from  the  decision  of  the  president,  and  the 
appeal  was  seconded,  but  the  president  refused  to  entertain  the 
appeal,  and  proceeded  to  declare  the  result  of  the  voting,  and 
then  and  there  excluded  from  the  count  of  votes  the  said  361 
shares  of  stock  voted  by  L.  B.  Seeley,  and  the  100  shares  voted 
by  Elijah  Smith,  proxy  for  Wm.  Alvord,  and  declared  the  result 
of  the  voting  as  follows,  to  wit :  That  S.  G.  Reed  had  received 
7,040  votes;  that  W.  S.  Ladd  had  received  7,040  votes;  that 
W.  M.  Ladd  had  received  3,663 J  votes;  that  Geo.  H.  Williams 
had  received  3,563^  votes;  that  Martin  Winch  had  received 
3,563 J  votes;  that  Elijah  Smith  had  received  3,476 J  votes;  that 
C.  J.  Smith  had  received  3,476 J  votes ;  that  L.  B.  Seeley  had 
received  3,476J  votes. 

And  then  he  declared  that  S.  G.  Reed,  W.  S.  Ladd,  Geo.  H. 
Williams,  Wm.  M.  Ladd,  and  Martin  Winch,  having  received 
a  majority  of  all  the  legal  votes  cast,  were  duly  elected  directors 
of  the  Oregon  Iron  and  Steel  Company  for  the  year  ensuing,  and 
a  certificate  of  their  election  was  in  due  form  issued  to  said  per* 
sons  by  said  Reed,  president.  Geo.  H.  Williams,  after  the  dec- 
laration of  the  vote,  moved  an  adjournment  and  Martin  Winch 
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seconded  it,  and  the  president  put  the  question  to  vote  viva  voce, 
and  there  was  a  sound  of  ayes  and  a  sound  of  noes,  but  no  call 
was  made  for  a  recorded  vote  bj  ayes  and  noes,  nor  for  a  division 
and  special  count  of  votes.  Whereupon  the  president  declared 
the  meeting  adjourned.  The  fact  was,  however,  there  were  seven 
persons  representing  a  majority  of  the  stock  voting,  who  voted 
i^inst  adjournment,  and  four  persons  representing.a  minority  of 
the  stock  voting,  who  voted  for  the  adjournment.  On  announc- 
ing the  vote  and  declaring  the  meeting  adjourned,  the  president, 
with  Geo.  H.  Williams  and  the  secretary,  Martin  Winch,  with- 
drew from  the  meeting,  but  before  said  Winch,  secretary,  had 
passed  out  of  the  room,  the  record  book  of  the  corporation,  in 
which  were  recorded  the  minutes  of  stockholders'  meetings,  along 
with  a  part  of  the  ballots  for  directors  and  several  other  papers 
and  documents  belonging  to  the  secretar/s  office,  were  taken 
from  him  by  force  by  L.  B.  Seeley.  After  the  president,  secre- 
tary, and  said  Geo.  H.  Williams  had  so  retired  from  the  room, 
the  persons  remaining,  among  whom  was  Wm.  M.  Ladd,  vice- 
president  of  the  corporation,  proceeded  to  choose  W.  8.  Ladd, 
chairman,  and  Wm.  M.  Ladd,  secretary,  and  proceeded  to  declare 
what  they  claimed  to  be  the  true  result  of  the  above-described 
vote  cast  for  directors,  and  as  data  for  the  same  referred  to  tally 
lists  kept  by  some  of  the  stockholders  when  Eeed  was  canvassing 
the  vote,  and  to  memoranda  left  by  Winch,  as  well  as  the  recol- 
lection of  the  stockholders  present,  and  said  persons  then  by 
vote  ordered  that  the  361  shares  voted  by  L.  B.  Seeley  and  the 
100  shares  voted  by  Elijah  Smith,  proxy,  for  Alvord  should  be 
counted.  Said  361  shares  and  said  100  shares  had  been  voted 
for  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley  for  directors, 
and  the  same  were  now  counted  for  said  parties,  and  said  W.  S. 
Ladd,  chairman,  proceeded  to  declare  the  vote  as  follows,  to 
wit:  That  S.  G.  B^  had  received  7,501  votes;  that  W.  S. 
Ladd  had  received  7,501  votes;  that  Elijah  Smith  had  received 
3,937 J  votes;  that  C.  J.  Smith  had  received  3,937^  votes;  that 
L.  B.  Seeley  had  received  3,937 J  votes;  that  Geo.  H.  Williams 
had  received  3,563^  votes;  that  Martin  Winch  had  received 
3,563^  votes;  that  Wm,  M.  Ladd  had  received  3,663 J  votes. 
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And  said  W.  S.  Ladd,  chairman^  then  declared  that  S.  G. 
Reed,  W.  S.  Ladd,  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley 
were  elected  directors  for  the  ensuing  year,  and  said  chairman 
thereupon  executed  and  issued  to  said  persons  a  certificate  of 
their  election. 

4.  That  Elijah  Smith,  C.  J.  Smith,  L.  B.  Seeley,  and  W.  S. 
Ladd,  claiming  to  be  directors  of  the  Oregon  Iron  and  Steel 
Company,  by  virtue  of  election  as  aforesaid,  July  1, 1886,  took 

"the  oath  required  by  law  to  qualify  directors  of  such  corpora- 
tions to  act  in  such  capacity,  and  on  the  same  day,  without 
notice  to  S.  G.  Reed,  proceeded  at  a  special  meeting  to  organize 
said  board  of  directors  by  choosing  Elijah  Smith  for  president, 
Wm.  S.  Ladd,  vice-president,  and  Wm.  M.  Ladd,  secretary,  and 
at  a  regular  meeting  of  said  board,  held  on  Tuesday,  August  1 7, 
1886,  the  proceedings  of  the  said  meeting  of  directors,  held  on 
July  1,  1886,  was  by  vote  and  in  form  ratified,  confirmed,  and 
approved. 

5.  That  on  the  sixth  day  of  July,  1886,  S.  G.  Reed,  George 
H.  Williams,  and  Martin  Winch,  claiming  to  have  been  elected 
directors  of  the  Oregon  Iron  and  Steel  Company  at  the  meeting 
of  stockholders  held  July  1,  1886,  as  above  described,  in  due 
form  took  the  oath  required  to  qualify  directors  of  such  corpora- 
tions to  act  as  such,  and  on  the  same  day  due  notice  thereof 
having  been  given  to  W.  S.  Ladd  and  Wm.  M.  Ladd,  held  a 
special  meeting  of  said  board  of  directors  and  elected  S.  G.  Reed, 
president,  Greoi^  H.  Williams,  vice-president,  and  Martin 
Winch,  secretary,  for  the  ensuing  year. 

6.  That  Elijah  Smith  and  L.  B.  Seeley  were,  on  July  1, 
1886,  and  still  arc  non-residents  of  this  State,  and  they  and  C  J. 
Smith  are  claiming  and  assuming  to  act  as  directors  of  said  cor- 
poration, and  said  Elijah  Smith  is  claiming  and  assuming  to  act 
as  president  of  said  corporation. 

7.  That  if  the  361  shares  of  stock  standing  on  the  books  of 
the  company  in  the  name  of  S.  G.  Reed  and  claimed  by  L.  B. 
Seeley,  and  voted  by  him,  be  excluded  from  the  count  of  votes, 
the  number  of  votes  cast  at  said  meeting  for  Elijah  Smith,  C.  J. 
Smith,  and  L.  B.  Seeley,  respectively,  would  be  3,576}  for  each, 
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which  is  174^  votes  less  than  a  majority  of  all  the  stock  of  the 
company. 

8.  That  said  Oregon  Iron  and  Steel  Company  holds  by  pur- 
chase and  operates  a  short  tiarrow  gauge  railroad^  from  its 
furnace  to  its  mine,  about  three  miles  in  length.  That  it  owns 
a  short  canal  projected  from  Tualatin  Biver  to  Sucker  Lake,  and 
has  spent  in  and  about  the  improvement  of  the  Tualatin  River 
so  as  to  make  said  canal  useful  and  in  getting  right  of  way  and 
of  flowage,  and  the  like,  about  $10,000,  but  said  canal  is  not 
BOW  navigable  for  boats,  and  the  said  company  has  run  a  pre- 
liminary survey  to  extend  said  road  to  their  timber  lands  in 
Washington  County,  a  few  miles  distant,  and  proposed,  in  case 
of  the  extension  and  construction  of  said  railroad  and  the 
improvement  of  said  canal  and  river,  to  do  a  general  transporta- 
tion business  on  said  lines. 

That  Elijah  Smith  and  C.  J.  Smith  submitted  to  the  stock- 
holders' meeting,  held  July  1,  1886,  a  certificate  of  stock  in  the 
Oregon  Iron  and  Steel  Company,  issued  to  E.  W.  Creighton  for 
290J  shares  of  the  capital  stock  of  said  company,  upon  which 
certificate  was  indorsed  an  assignment  and  transfer  of  one  share 
of  said  stock  to  Elijah  Smith  and  one  share  to  C.  J.  Smith  each, 
under  date  of  June  5,  1886,  and  said  Elijah  Smith  and  C.  J. 
Smith,  at  stockholders'  meeting,  upon  exhibiting  said  certificate 
and  assignment,  claimed  by  virtue  thereof  that  they  were  stock- 
holders of  said  Or^on  Iron  and  Steel  Company. 

From  these  findings  of  fact  the  said  court  found  the  following 
conclusions  of  law :  — 

1.  That  L.  B.  Seeley  was  not  a  stockholder  in  the  Oregon 
Iron  and  Steel  Company  as  to  the  361  shares  of  stock  claimed 
by  him  and  standing  in  the  name  of  S.  G.  Beed,  and  was  not 
entitled  to  vote  said  shares  on  the  fifteenth  day  of  June,  1886, 
nor  on  the  first  day  of  July,  1886,  and  said  361  shares  were  not 
entitled  to  be  counted,  when  offered  and  cast  by  said  L.  B.  Seeley. 

2.  That  said  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley,  not 
having  either  of  them  received  a  majority  of  the  legal  vote  of 
the  shares  of  the  stock  of  said  corporation,  after  rejecting  from 
the  count  said  361  shares  cast  by  L.  B.  Seeley  and  standing  on 


108  State  op  Obegon  v.  Smith.  [Sup.  Ct. 

Opinion  of  the  Coort-^Tfaajer,  J. 

the  books  of  the  company  in  the  name  of  8.  O.  Beed,  were  not 
elected  directors  of  said  Or^on  Iron  and  Steel  Company,  and 
are  unlawfully  assuming  to  act  as  such. 

3.  That  the  proceedings  of  the  assembly  of  persons  on  the  first 
day  of  July,  1886,  described  in  the  pleadings  and  findings  of 
facts  herein,  whereof  W.  S.  Ladd  was  chosen  chairman,  and  at 
which  a  count  of  the  votes  of  the  stockholders  of  said  corpora- 
tion was  claimed  to  have  been  made,  and  Elijah  Smith,  C.  J. 
Smith,  and  L.  B.  Seeley  were  declared  and  elected  directors  of 
said  corporation,  were  irr^ular,  contrary  to  law,  and  are  with- 
out force  or  validity. 

4.  That  the  canvass  of  votes  by  said  W.  S.  Ladd,  chairman, 
and  the  certificates  of  election  of  directors  of  said  corporation, 
issued  by  said  W.  S.  Ladd,  chairman,  were  and  are  void  and  of 
no  force  or  effect  in  law. 

5.  That  Elijah  Smith  and  C.  J.  Smith  were  not,  nor  was 
either  of  them,  on  said  first  day  of  July,  1886,  a  stockholder  in 
the  Oregon  Iron  and  Steel  Company,  and  neither  of  them  was 
eligible  to  the  office  of  director. 

6.  That  the  vote  of  l(k)  shares  of  stock  owned  by  Wm. 
Alvord  and  represented  by  Elijah  Smith,  proxy,  at  said  meeting, 
on  July  1,  1886,  was  entitled  to  be  counted,  and  was  by  said 
Heed  unlawfully  rejected. 

7.  That  the  allied  meeting  of  July  1,  1886,  at  which  it  is 
claimed  Elijah  Smith  was  chosen  president  of  the  Or^on  Iron 
and  Steel  Compay,  was  irregular  and  without  authority  of  law. 

8.  That  defendants  Elijah  Smith,  C.  J.  Smith,  and  L.  B. 
Seeley  have  each  of  them  usurped,  intruded  into,  and  are  unlaw- 
fully holding  and  exercising  the  office  of  directors  in  the  Oregon 
Iron  and  Steel  Company,  and  the  plaintiff  is  entitled  to  judg- 
ment; that  they  and  each  of  them  be  excluded  from  said  office. 

9.  That  Elijah  Smith,  defendant,  has  usurped,  intruded  into, 
and  unla¥rfully  holds  and  exercises  the  office  of  president  of  the 
Oregon  Iron  and  Steel  Company,  and  the  plaintiff  is  entitled  to 
judgment;  that  he  be  excluded  from  said  office. 

The  general  question  to  be  determined  here  is  whether  the 
conclusions  of  law  are  warranted  by  the  facts,  and  if  they  are  not, 
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then  what  deductions  should  be  drawn  from  the  facts,  and  the 
effect  thereof  upon  the  final  result  reached  by  the  Circuit  Court. 
There  seems  to  have  been  an  active  rivalry  between  two  sets 
of  the  parties  interested  in  the  enterprise  which  the  corporation 
was  organized  to  promote,  and  a  considerable  effort  made  to 
employ  sharp  practice  by  the  respective  opponents.  It  has 
resulted  in  a  complication  of  the  aflairs  of  the  corporation  which 
the  courts  must  undertake  to  untangle,  and  which  presents  sev- 
eral important  and  difficult  questions  to  solve.  The  conclusions 
of  law,  as  found  by  the  Circuit  Court  as  a  whole,  cannot,  in  my 
opinion,  be  sustained.  I  think  Seeley  was  a  stockholder  as  to 
the  361  shares  of  stock  referred  to  in  said  first  finding,  and  had 
a  right  to  vote  them  on  the  dates  therein  mentioned.  His  assign-* 
ment  to  Beed  of  said  shares  of  stock  under  the  circumstances  and 
for  the  purposes  shown  by  the  evidence  amounted  only  to  a 
pledge.  The  agreement  executed  by  Reed  back  to  Seeley  at  the 
time  the  assignment  was  made  clearly  shows  it.  The  transact 
tion  took  place  on  the  twenty-seventh  day  of  March,  1884.  The 
agreement  recites  that  Beed  was  about  to  loan  or  advance  to  the 
Oregon  Iron  and  Steel  Company  a  certain  amount  of  money,  so 
that  the  total  amount  of  his  loan  or  advances  to  said  company, 
including  the  amount  theretofore  Ifxined  or  advanced  by  him, 
should  aggregate  the  sum  of  $150,000,  and  that  Seeley  was 
willing  to  obtain  a  third  interest  in  the  said  total,  and  had  given 
his  note  of  that  date  to  Reed  for  the  sum  of  $50,000,  payable  two 
years  from  date  with  seven  per  cent  interest,  and  had  delivered  as 
collateral  security  for  said  note  and  interest  the  361  sliares  of 
stock.  Therefore  Reed  undertook  and  agreed,  upon  the  full  pay- 
ment of  the  note  and  interest,  to  redeliver  to  Seeley  said  shares 
of  stock,  etc.,  in  consideration  of  which  Seeley  authorized  and 
empowered  Reed,  upon  defaidt  of  the  payment  of  said  note  at 
the  maturity  thereof,  with  the  interest  thereon,  to  sell  or  dispose 
of  at  public  or  private  sale,  and  in  such  manner  and  upon  such 
terms  as  to  the  said  Reed  should  seem  best,  the  said  stock,  etc. 
The  terms  of  the  assignment  were  absolute,  and  empowered  Reed 
to  transfer  upon  the  books  of  the  company  the  shares  of  stock, 
but  did  not  change  the  character  of  the  transaction.    In  Edwards 
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on  Bailments,  section  219,  the  author  says:  "Shares  of  stock  in 
a  corporation  are  now,  and  have  been  for  many  years,  habitually 
pledged  as  collateral  security  for  money  loaned.  The  pledge  is 
made  by  a  direct  transfer  of  the  scrip  in  writing,  with  an  author- 
ity to  effect  a  transfer  in  due  form  on  the  books  of  the  corpora- 
tion ;  and  in  his  note  for  the  sum  loaned  the  borrower  further 
authorizes  the  pledgee  to  sell  the  stock.  The  effect  of  the  transac- 
tion is  not  a  mortgage,  but  a  pledge  of  the  stock  to  secure  the 
prompt  payment  of  the  money  borrowed.  On  account  of  its  incor- 
poreal nature,  property  in  stock  cannot  be  otherwise  delivered. 
The  delivery  of  the  scrip  alone  is  not  considered  sufficient,  because 
it  does  not  of  itself  enable  the  pledgee  to  sell  the  stock  and 

apply  the  proceeds  to  pay  the  debt The  contract  of 

pledge  is  entirely  consistent  with  the  owner's  right  as  a  stock- 
holder. Until  the  pledge  is  rendered  available  by  a  foreclosure 
he  remains  a  member  of  the  corporate  body,  interested  it  its  man- 
agement." It  cannot  be  maintained,  I  am  satisfied,  that  the 
transaction  amounted  to  anything  more  than  a  pledge,  or  author- 
ized Reed  to  use,  employ,  or  dispose  of  the  shares  of  stock  except 
in  default  of  the  payment  of  the  note  at  its  maturity,  and  then 
only  by  a  public  or  private  sale,  and  transfer  of  them  upon  the 
books  of  the  company.  The  discussion  at  the  hearing  was  quite 
earnest  as  to  the  necessity  and  effect  of  a  transfer  of  shares  of 
stock  upon  the  company's  books,  the  one  side  claiming  that  an 
assignment  alone  could  only  operate  to  transfer  an  equitable  title; 
the  other,  that  it  transferred,  in  the  language  of  section  14,  chap- 
ter 7,  Miscellaneous  Laws,  "all  rights  of  the  original  holder,  or 
person  from  whom  the  same  is  purchased."  This  point  has  been 
a  source  of  a  great  deal  of  controversy  in  the  courts,  and  attempts 
in  many  of  the  States  have  been  made  to  settle  it  by  l^islative 
enactment.  The  State  of  New  York,  by  an  act  passed  more  than 
sixty  years  ago,  provided  that,  "  in  all  cases  where  the  right  of 
voting  upon  any  share  or  shares  of  stock  of  any  incorporated 
company  of  that  State  should  be  questioned,  it  should  be  the 
duty  of  the  inspectors  of  the  elections  to  require  the  transfer  books 
of  said  company  as  evidence  of  stock  held ;  and  all  such  shares 
as  might  appear  standing  thereon  in  the  name  of  any  person  or 
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persons  should  be  voted  on  by  such  person  or  persons,  directly 
by  themselves  or  by  proxy,  subject  to  the  provisions  of  the  act 
of  incorporation/'  Another  provision  was  also  made  at  about 
the  same  time  as  the  former,  providing  that  it  should  be  the 
duty  of  the  Supreme  Court,  upon  the  application  of  any  person 
a^rieved  by  or  complaining  of  any  election,  or  any  proceeding, 
act,  or  matter  in,  or  touching  the  same,  to  proceed  forthwith,  and 
in  a  summary  way  to  hear  the  affidavits,  proofe,  and  allegations 
of  the  parties,  or  otherwise  inquire  into  the  matter  or  cause  of 
complaint,  and  thereupon  to  establish  theelection  so  complained  of, 
or  to  order  a  new  election,  or  make  such  order,  or  give  such  relief 
in  the  premises  as  right  and  justice  might  appear  to  the  court  to 
require.  Under  these  two  statutes  it  has  been  held  by  the  courts 
of  that  State  that  the  inspectors  of  such  elections  should  be  bound 
by  the  transfer  book;  but  that,  as  errors  might  creep  into  the 
transfer  book,  it  was  deemed  expedient  to  provide  a  mode  of  cor- 
recting the  result  of  such  errors.  To  that  end  the  court  was 
vested  with  ample  power  to  inquire  into  the  cause  of  complaint 
on  motion,  and  to  give  relief  by  ordering  a  new  election,  or  other- 
wise, as  right  and  justice  should  require.  (JStrtrng  v.  Smith,  22 
Sup.  Ct.  Rep.  234.)  How  said  courts  would  have  held  as  to  such 
inspectors  being  bound  by  the  transfer  book  upon  a  question  of 
qualification  as  a  voter  in  the  absence  of  the  statute  can  only  be 
a  matter  of  conjecture.  In  California,  there  is  a  statute  which 
provides  that  no  transfer  of  stock  shall  be  valid,  except  between 
the  parties  thereto,  until  the  same  shall  have  been  so  entered 
upon  the  books  of  the  company  as  to  show  the  names  of  the 
parties  by  and  to  whom  transferred,  the  number  and  designation 
of  the  shares,  and  the  date  of  the  transfer.  Under  that  statute 
it  is  held  by  the  courts  of  that  State  that  a  transfer  of  stock  until 
entered  upon  the  books  of  the  company  confers  on  the  transferee, 
88  between  himself  and  the  company,  no  right  beyond  that  of 
having  such  transfer  properly  entered.  {People  v.  BobinBoriy  64 
Cal.  375.)  It  was,  however,  held  in  a  former  case  that  a  surviv- 
ing partner  had  a  right  to  vote  shares  of  stock  belonging  to  the 
partnership,  although  standing  upon  the  books  of  the  corporation 
in  the  name  of  the  deceased  partner.    Cope,  J.,  in  delivering  the 
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opinion  of  the  court^  said :  "  We  think  that  no  consequence  is  to 
be  attached  to  the  circumstance  that  a  portion  of  the  stock  repre- 
sented by  Hill  stood  upon  the  books  of  the  corporation  in  the 
name  of  Devane  alone.  This  was  prinva  fcu^  evidence  that  it 
belonged  to  the  separate  estate  of  Devane,  but  it  was  competent 
for  the  defendant  to  show  that  it  was  in  fact  the  property  of  the 
partnership.  The  cases  cited  from  New  York  proceed  entirely 
upon  a  statute  of  that  State,  and  the  reasoning  in  some  of  the 
cases  indicates  very  clearly  that  in  the  absence  of  the  statute  the 
conclusions  would  have  been  different.  We  are  unable  to  per- 
ceive that  the  other  authorities  referred  to  have  any  bearing  upon 
the  case.  It  would  seem,  upon  principle,  that  the  real  owner  of 
stock  should  be  entitled  to  represent  it  at  the  meeting  of  the  cor- 
poration, and  the  mere  fact  that  he  does  not  appear  as  owner 
upon  the  books  of  the  company  should  not  exclude  him  from  the 
privilege  of  doing  so.''  {AUm  v.  JSiH,  16  Cal.  119.)  The 
authority  of  this  case  does  not  seem  to  be  questioned  in  the  latter 
one;  and  from  the  two  we  may,  I  think,  conclude  that  the  real 
owner  of  the  stock  is  entitled  to  represent  it,  in  the  absence  of 
express  law  interfering  with  the  right.  In  view  of  the  New. 
York  statute  referred  to,  ^'that  shares  of  stock  standing  upon 
the  books  of  the  corporation  in  the  name  of  a  person  or  persons 
shall  be  voted  on  by  such  person  or  persons,  directly  by  them- 
selves or  by  proxy,  subject  to  the  provisions  of  the  act  of  incor- 
poration,'' we  cannot  expect  much  aid  from  the  decisions  of 
the  courts  of  that  State  in  construing  the  laws  of  this  State  upon 
the  subject.  And  we  are  equally  unfortunate  in  regard  to  the 
decisions  of  the  California  courts  respecting  the  rights  of  trans- 
ferees of  stock  before  any  transfer  is  entered  upon  the  books 
of  the  corporation,  as  the  statute  of  that  State,  which  has  been 
referred  to,  declares  in  express  terms  the  effect  of  such  transfer. 
We  are  also  in  the  same  situation,  so  far  as  I  have  been  able  to 
observe,  with  reference  to  most  of  the  decisions  that  have  been 
cited  by  counsel  herein.  They  have  generally  been  made  under 
some  statute  that  controlled  them.  The  decision  of  a  court  of 
another  State,  when  made  under  a  statute  similar  in  its  provis- 
ions to  our  own,  is  entitled  to  consideration ;  but  when  it  merely 
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UDdertakes  to  construe  a  different  one,  it  does  not  aid  us  in  inter- 
preting ours.  We  have  a  statute  which  requires  private  cor- 
porations to  keep  a  stock  book  in  such  manner  as  to  show 
intelligibly  the  original  stockholders,  their  respective  shares,  the 
amount  paid,  and  the  amount  due  thereon^  if  any,  and  all  trans- 
fers thereof,  which  stock  book,  etc.,  shall  be  subject  to  the  inspec- 
tion at  all  reasonable  hours  by  any  person  interested  therein  and 
applying  therefor.  (Misc.  Laws,  §  12,  ch.  7.)  But  it  wholly 
&ils  to  declare  the  effect  of  a  neglect  to  enter  such  transfer  upon 
snch  stock  book,  or  of  the  extent  of  the  right  of  a  purchaser 
from  a  holder,  except  as  provided  in  said  section  14  of  said  chap- 
ter, as  before  mentioned — "the  rights  of  the  original  holder  or 
person  for  whom  the  same  is  purchased.'*  It  seems  to  me  that 
under  the  statutes  of  this  State  no  such  consequences  attach  on 
account  of  a  neglect  to  have  a  transfer  of  stock  entered  upon  the 
books  of  the  corporation,  as  has  been  held  by  the  courts  of  many 
of  the  other  States,  and  that  such  holding  has  resulted  from  the 
peculiar  provisions  of  the  statutes  of  those  States,  or  of  the  articles 
of  incorporation  of  the  companies,  or  by-laws  authorized  by  stat- 
ute. I  believe  that  it  was  the  intention  of  the  legislative  assembly 
of  this  State  to  permit  a  stockholder  to  sell  his  stock  to  whoever 
he  might  see  fit,  and  that  the  purchaser  should  succeed  to  all  his 
rights,  both  equitable  and  legal.  Certain  relations  exist,  it  is 
true,  between  corporations  and  their  stockholders  which  are  the 
subject  of  regulation.  There  are  mutual  obligations  upon  the 
part  of  the  respective  parties,  and  in  order  to  maintain  them  and 
promote  the  interest  of  all,  the  corporations  are  empowered  to 
make  reasonable  by-laws  for  the  conduct  of  their  affiiirs.  This 
power  under  the  statute  extends  to  the  making  of  by-laws,  not 
inconsistent  with  existing  law,  for  the  transfer  of  the  stock  of 
the  corporation.  (Misc.  Laws,  subd.  6,  §  5,  ch.  7.)  The  by- 
laws so  made  have  no  force,  however,  except  to  regulate  the  rela-- 
tions  referred  to;  they  merely  prescribe  rules  to  be  observed  in 
the  performance  of  acts  which  the  members  are,  by  tacit  obliga- 
tion to  the  body  politic,  required  to  perform.  Any  exaction 
bqrond  this  is  an  absolute  nullity.  In  the  case  under  consider- 
ation, Mr.  Seeley  had  a  right  to  pledge  to  Mr.  Beed  the  361  shares 
XV.  Ob.— 8. 
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of  stock  and  retain  the  general  ownership  of  it,  and  it  was  not 
in  the  power  of  the  latter  or  of  the  corporation  to  deprive  the 
former  of  any  right  arising  out  of  sach  ownership  without  his 
consent.  Mr.  Keed^s  authority  over  the  shares  of  stock  was 
specified  in  the  written  document  before  referred  to,  and  any 
attempt  npon  his  part  to  exercise  authority  not  therein  conferred 
was  an  usuipation*  It  appears  that  Mr.  Beed,  without  selling 
the  stock  under  the  power  given  him,  and  without  waiting  for 
the  event  to  transpire  which  authorized  him  to  sell  it,  had  it 
transferred  on  the  books  of  the  company  to  himself.  He  had  no 
more  right  to  do  that  than  he  would  have  had  to  forcibly  take 
the  stock  from  Seeley's  possession,  and  have  it  transferred  to 
himself  upon  the  books ;  and  any  counteniance  given  to  the  trans- 
action by  the  company  made  it  a  joint  wrong-doer  with  him. 
The  company  had  no  power  to  sanction  the  act  or  view  it  in  any 
other  light  than  a  wrong.  The  fact  that  the  stock  was  transferred 
upon  the  books  to  Beed  and  stood  in  his  name,  unless  done  by 
consent  of  parties  or  in  pursuance  of  lawful  authority,  clothed 
him  with  no  rights  in  reference  to  it,  nor  deprived  Seeley  of  any ; 
nor  did  Reed'9  ruling,  as  president  of  the  stockholders^  meeting, 
.that  Seeley  was  not  entitled  to  vote  on  said  shares  of  stock,  affect 
the  question.  The  latter's  right  to  so  vote  was  derived  from  the 
!law  and  not  from  Mr.  Reed.  He  did  vote,  and  his  vote  should 
l)e  deemed  counted.  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley 
.received  at  that  meeting  a  majority  of  the  legal  votes  of  the  shares 
of  /Stock  of  the  corporation.  The  findings  that  the  proceedings 
had  on  the  first  day  of  July,  1886,  by  the  assembly  of  persons 
whereof  W.  S.  Ladd  was  chosen  chairman,  were  irr^ular,  con- 
trary to  law,  and  without  force  or  validity ;  that  the  canvass  of 
^otes  by  W.  S.  Ladd,  chairman,  and  the  certificates  of  election 
issued  by  him  as  chairman,  were  void  and  of  no  force  or  effect  in 
law,  may,  in  one  sense,  be  correct.  The  proceedings  were  cer- 
tainly irr^nlar,  and  there  was  a  reason  for  it.  Mr.  Beed 
.attempted  to  adjourn  the  meeting,  evidently  against  the  consent 
'of  a  tnajority  (sf  the  holders  of  stock  represented  in  person  and 
hy  proxy,  and  he  and  others  left  before  the  business  was  done. 
He  had,  before  leaving,  attempted  to  exclude  the  vote  on  the  said 
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361  shares  of  stocky  had  declared  himself  and  friends  elected 
directors  when  they  had  not  received  a  majority  vote  of  the  stock, 
and  declared  the  meeting  adjourned.  Such  conduct  was  not  cal- 
culated to  incite  order  and  regularity.  It  was  a  sort  of  coup  cPetat 
movement,  which  he  probably  felt  justified  in  resorting  to  in 
order  to  counteract  a  similar  one  on  the  part  of  his  opponents. 
This  left  the  meeting,  no  doubt,  in  a  confused  condition.  It 
however  reorganized  by  choosing  Mr.  W.  S.  Ladd,  chairman,  and 
the  proceedings  referred  to  were  had,  and  whether  the  emergency 
authorized  it  or  not,  did  not  affect  the  legality  of  the  election  that 
had  taken  place  before  it  occurred.  The  vote  had  then  been 
taken  and  the  question  decided.  As  was  said  by  one  of  the 
counsel  for  the  respondent  in  an  election  contest  case,  while 
occupying  a  seat  upon  this  bench,  ^^  whoever  has  received  a 
majority  of  the  legal  votes  cast  is  as  much  elected  at  the  closing 
of  the  polls  as  he  possibly  can  be  by  means  of  that  election. 
The  choice  of  the  voters  has  become  a  perfect  fixed  fact.  To 
make  proof  of  that  fiu^t  is  all  that  remains  to  be  done."  {Day  v. 
Kenty  1  Or.  129.)  In  the  condition  in  which  the  meeting  was 
left,  after  the  president  withdrew,  it  was  doubtless  embarrassing 
to  know  how  to  proceed  or  what  to  do.  The  members  had  a 
right  to  ascertain  for  their  own  benefit  whether  the  result  of  the 
vote,  as  declared  by  the  president,  was  corrector  not;  and  if  their 
action  in  the  premises  was  entirely  unofficial,  I  cannot  see  how 
it  afiects  the  case.  Mr.  Reed  could  not,  by  any  erroneous  rul- 
ing as  canvasser  of  the  votes,  defeat  any  of  the  candidates.  The 
will  of  the  voter  could  not  be  thwarted  in  that  way.  This  court 
would  not  certainly  oust  a  person  from  the  possession  of  an  office 
who  had  received  a  majority  of  the  legal  votes  cast  for  the  office, 
because  the  canvasser  had  erroneously  decided  that  certain  of  the 
votes  cast  for  the  officer  were  ill^al,  and  had  wrongfully  excluded 
them,  nor  would  attempt  to  do  It  because  parties  interested  in 
the  election  had  undertaken  to  act  as  canvassers  and  issue  certifi- 
cates of  election  where  they  had  no  authority  to  do  so.  The  only 
question  the  court  would  attempt  to  determine  would  be,  who 
received  the  requisite  number  of  votes  entitling  him  to  the  office. 
Under  the  view  taken  as  to  the  right  of  Seeley  to  vote  the'  361 
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shares  of  stock  pledged  to  Mr.  Beed,  Mr.  W.  S.  Ladd,  Elijah 
Smith,  C.  J.  Smith,  and  L.  B.  Seeley  severally  received  a  major- 
ity of  the  votes  oa  all  the  shares  of  stock  of  the  corporation  for 
the  office  of  director;  but  whether  they  were  all  entitled  to  such 
oflSoe  or  not  depends  upon  other  questions  that  have  been  pre- 
sented for  our  consideration. 

Residence  of  directors.  One  of  the  questions  is,  that  the  cor- 
poration does  not  come  within  that  class  of  corporations  that  can 
permit  a  minority  of  the  board  of  directors  to  reside  out  of  the 
State,  and  that  as  Elijah  Smith  and  L.  B.  Seeley  were  non-resi- 
dents of  the  State  at  the  time  of  the  election,  they  were  ineligible. 
From  an  inspection  of  the  articles  of  incorporation,  it  will  be  seen 
that  they  include  objects  the  corporation  was  authorized  to  carry 
out,  which  come  within  the  proviso  of  the  statute  allowing  a 
minority  of  non-resident  directors ;  and  we  think  the  evidence 
tends  to  show  that  the  corporation  may  be  included  in  the  class 
referred  to.  The  reasons  for  adopting  the  said  proviso  do  not 
appear  from  anything  contained  in  the  statute,  and  I  doubt 
whether  the  extent  of  business  the  corporation  was  engaged  iti, 
or  expected  to  engage  in,  was  the  ground  for  adopting  it.  It 
applies  to  corporations  ^^  constructing  railroads  or  military  wagon 
roads,  canals  or  flumes,  or  publishing  newspapers  or  conducting 
institutions  of  learning.''  They  may  be  enterprises  of  great 
extent  or  very  limited.  I  do  not  see  that  the  legislature  had  in 
view  organizations  engaged  in  general  business  any  more  than 
those  engaged  in  local  matters.  If  it  did  it  should  have  so  indi- 
cated. The  court  could  hardly  be  expected  to  determine  the 
lengths  the  road  should  be,  or  size  of  the  canal  or  flume,  in  order 
to  decide  whether  the  corporation  constructing  it  had  the  right 
to  permit  the  minority  of  its  board  of  directors  to  reside  out  of 
the  State.  I  do  not  see  that  the  court  can  do  more  than  decide 
whether  the  corporation  comes  within  the  character  of  organiza- 
tions allowed  the  privilege  referred  to,  and  it  seems  to  me  that 
this  one  does. 

Directors  must  be  stockholders.  Another  of  the  questions  raised 
by  the  respondent's  counsel  is  as  to  the  qualification  of  Elijah 
Smith  and  C.  J.  Smith  to  be  directors.    They  contend  that  the 
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Smiths  were  not  stockholders  of  the  said  corporation  at  the  time 
of  the  election  mentioned,  there  having  been  no  transfer  of  the 
stock  held  by  them  made  upon  the  company's  books.    Section 
4,  article  6,  of  the  by-laws  of  the  corporation  provides  that : 
"Transfer  of  stock  shall  be  made  ordy  upon  the  books  of  the 
company  by  the  holders  in  person  or  by  power  of  attorney,  duly 
executed  and  filed  with  the  secretary  of  the  company,  and  on  the 
surrender  of  the  certificate  or  certificates  of  such  shares."    Section 
7,  same  article,  provides  that  the  secretary  shall  keep  a  transfer 
book,  in  which  he  shall  register  all  transfers  of  stock,  etc.,  and 
that  such  transfer  book  shall  be  closed  for  ten  days  previous  to, 
and  on  the  day  of  the  annual  meeting  of  the  stockholders.    These 
by-laws  have  no  efiect  whatever  upon  the  property  rights  of  the 
stockholder;  nor  do  they  restrict  his  right  to  transfer  his  stock 
at  pleasure,  subject  to  the  charter  rights  of  the  corporation.     By- 
laws, as  before  suggested,  have  no  force  except  as  a  regulation  of 
the  intercourse  between  the  stockholder  and  the  company.     They 
are  restrictions,  as  said  by  Beck,  J.,  in  Farmers^  and  MerchanUf 
Bank  of  lAwavUle  v.  Wasaon^  48  Iowa,  339,  "intended  for  the 
benefit  of  the  corporation,  when  its  rights  may  be  protected 
thereby."     Such  a  restriction  as  that  contained  in  section  4  "  is 
necessary  in  order  that  the  oflScers  of  the  corporation  may  know 
who  are  stockholders,  which  is  essential  in  conducting  elections 
of  officers,  and  for  other  matters.     It  can  never  defeat  the  rights 
of  other  parties,  and  in  all  cases  must  be  regarded  &s  a  reasonable 
requirement  ....  If  the  corporation  has  no  rights  to  be  pro- 
tected by  its  exercise,  and  other  parties  would  be  deprived  of 
their  property  thereby,  it  cannot  be  enforced  in  such  cases.    Its 
enforcement  would  operate  as  an  infringement  upon  the  property 
rights  of  others,  which  the  law  will  not  permit."     The  same  view 
is  expressed  in  Sedigaon  &  Co.  v.  Brovm,  61  Tex.  114,  and  in 
Angell  &  Ames  on  Corporations,  section  367.     The  respondent's 
counsel,  according  to  my  notion,  fell  into  an  error  in  regard  to 
by-laws  of  a  corporation  affecting  property  rights  in  the  stock 
thereof.    They  insisted  that  a  party  might  be  a  "stock  owner" 
and  not  be  technically  a  "  stockholder,"  and  that  a  purchaser  of 
shares  of  stock  from  the  holder,  when  not  transferred  upon  the 
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books  of  the  company,  oould  not  vote  the  stock  at  corporation 
elections,  or  claim  dividends  accrued  thereon,  because  he  was  not 
strictly  a  stockholder.  This,  as  I  view  it,  is  a  mistake.  Such 
purchaser  is  both  owner  and  holder  of  the  stock,  and  would  he 
so  recognized  everywhere  except  in  conducting  affiiirs  with  the 
company.  The  latter  might  very  properly  claim  and  establish 
that  it  would  recognize  no  one  as  a  stockholder  until  a  transfer 
of  the  stock  was  made  upon  its  books.  In  the  case  at  bar  the 
Smiths  appeared  at  the  stockholders'  meeting  with  a  r^ular 
assignment  of  a  share  of  stock  to  each  from  a  former  holder,  but 
without  the  same  having  been  transferred  upon  the  books  of  the 
company.  That  would  ordinarily  have  been  sufficient  proof  that 
they  were  stockholders,  but  not  so  with  their  dealings  with  the 
company.  Its  by-laws  provided  that  the  *' transfer  should  be 
made  only  upon  the  books  of  the  company  by  the  holder  in  per- 
son ^' ;  and  it  had  the  right  to  ignore  their  claims  to  vote  on  the 
stock,  or  to  receive  dividends  that  might  be  due  thereon.  The 
corporation,  through  its  board  of  directors,  made  the  rule  for  its 
own  benefit.  It  convenienced  its  officers  in  enabling  them  to 
know  from  an  inspection  of  the  company's  books  who  were  its 
stockholders^  and  entitled  to  enjoy  the  privil^es  and  franchises 
it  conferred ;  and  it  tended  to  avoid  disputes  and  controversies 
r^arding  a  transfer  of  its  stock.  I  have  no  doubt  but  that  a 
stockholder's  right  to  vote  on  stock  claimed  to  have  been  pur- 
chased, but  not  so  transferred  upon  the  books,  or  to  demand 
dividends  thereon,  could  be  successfully  challenged  upon  that 
ground  alone.  This,  however,  is  the  only  purpose  it  could  serve. 
I  consider  the  r^ulation  a  reasonable  one  where  the  law  upon 
the  subject  is  reasonably  construed.  The  Smiths  stood  very 
diflFerently  in  relation  to  the  two  shares  of  stock  from  what  Seeley 
did  with  reference  to  the  361  shares  pledged  to  Beed.  The  latter 
was  on  the  books  in  Seeley's  name  until  the  attempt  was  made 
to  transfer  it  to  Keed.  The  former  was  on  the  books  in  the 
name  of  another  party,  and  no  transfer  made  as  provided  by  the 
by-law.  N^ligence  might  be  imputed  to  the  Smiths  in  not  hav- 
ing had  their  shares  of  stock  transferred  to  them  upon  the  books ; 
but  it  could  not  be  chained  against  Seeley,  he  not  having  author- 
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ized  it,  nor  being  a  party  to  it.  I  do  not  think  the  former  would 
have  had  the  right  to  vote  upon  their  share  of  stock  if  they  had 
desired  to  do  so.  But  did  this  render  them  ineligible  to  be 
elected  directors  of  the  corporation?  This  is  the  most  difficult 
question  to  my  mind  in  the  whole  case.  They  were  not  shown 
to  be  stockholders  by  the  books  of  the  company^  though  they 
were  such  in  fact,  and  the  representative  of  a  majority  of  the 
shares  voted  in  fevor  of  their  election.  The  by-laws  are  silent 
in  regard  to  the  consequences  of  not  having  the  transfer  made 
upon  the  books,  and  the  power  to  adopt  them  in  the  absence  of 
express  statutory  authority  cannot,  in  any  case,  be  extended 
further  than  necessary  to  the  protection  of  corporate  rights.  It 
cannot  be  maintained  that  section  4  of  article  6  of  the  by-laws 
referred  to  has  the  force  of  a  legislative  enactment,  or  in  view 
of  the  statute  upon  the  subject,  that  a  transfer  of  stock  can  be 
made  only  upon  the  books  of  the  company.  The  statute  pro- 
vides that  '^tlie  stocks  in  all  private  corporations  organized  under 
chapter  7,  Miscellaneous  Laws,  are  to  be  deemed  personal  prop- 
erty, and  subject  to  attachment,  execution,  levy,  and  sale,  as  such ; 
and  the  corporation,  in  case  of  such  sale,  is  required  to  make  the 
necessary  transfer  to  the  purchaser  upon  the  stock  book."  (§13 
of  said  chapter.)  If  such  stock  is  personal  property,  subject  to 
attachment,  execution,  levy,  and  sale  as  such,  the  holder  certainly 
is  entitled  to  make  a  voluntary  sale  of  it  without  authority  from 
the  statute;  but  if  such  authority  were  required,  section  14  of 
said  chapter,  impliedly,  at  least,  gives  it;  and  it  will  hardly  be 
contended  that  a  sale  does  not  generally  operate  to  transfer  prop- 
erty from  the  vendor  to  the  purchaser,  and  the  same  rule  applies, 
in  my  opinion,  to  the  sale  of  stock,  whether  transferred  upon  the 
stock  book  or  not  I  cannot  see  that  the  latter,  as  expressed  in 
the  statute,  amounts  to  anything  more  than  a  r^istration  of  the 
transaction.  The  sale  is  made  by  the  seller  to  the  buyer.  The 
corporation  has  nothing  to  do  with  it  except  to  make  the  neces- 
sary entry  upon  the  stock  book,  showing  the  fact,  and  as  before 
suggested,  that  is  evidently  required  for  the  convenience  of  the 
officers  of  the  company  in  the  management  of  its  afiairs.  If  a 
purchaser  of  stock  were  to  n^lect  to  have  the  transfer  made  upon 
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the  sixxsk  book,  his  dividends  oould  be  withheld,  or  paid  to  the 
former  holder,  perhaps,  and  should  he  offer  to  vote  on  the  stock 
at  a  stockholders'  meeting,  his  vote  could  be  refused.  Under  the 
statutes  of  this  State,  I  do  not  believe  that  the  corporation  in 
question  had  any  authority  to  adopt  a  by-law  limiting  the  right 
to  transfer  stock,  as  the  one  in  question  attempted  to  do,  or  that 
it  can  be  construed  to  have  any  more  force  or  effect  than  I  have 
indicated.  If  the  stockholders  at  the  meeting  referred  to  had 
refused  to  recognize  the  Smiths  as  stockholders,  for  the  reason 
mentioned,  the  latter  could  not  have  justly  complained,  but  a 
majority  of  the  stockholders  did  not.  On  the  contrary,  they 
voted  for  their  election  as  directors  of  the  company.  Must  this 
court  then  say,  as  a  matter  of  law,  that  they  were  ineligible,  and 
that  they  unlawfully  intruded  into  the  oflSce  of  director?  In  a 
case  in  44  New  Jersey  Law  Reports,  p.  529,  entitled  In  re  the 
Election  of  Directors  of  the  St.  Lcuprence  Steamboat  Co,,  Depue,  J., 
in  delivering  the  opinion  of  the  court,  said:  ^^The  general  rule 
is,  that  the  books  of  a  corporation  are  the  evidence  of  the  persons 
who  are  entitled  to  the  rights  and  privil^es  of  stockholders  in 
the  management  of  the  afiairs  of  the  corporation,  ....  the 
books  of  the  corporation  are  the  only  evidence  of  who  are  the 
stockholders,  and  as  such  are  entitled  to  vote  at  elections.  Neither 
the  inspector  nor  other  stockholder  can  dispute  the  right  to  vote 
of  one  who  appears  by  the  company's  books  to  be  the  holder  of 

stock  l^ally  issued But  with  respect  to  the  qualifications 

of  a  director,  the  company's  books  are  not  conclusive.  A  person 
may  be  qualified  to  be  a  director  whose  vote  cannot  be  received 
at  the  election.  He  may  be  a  boria  fide  holder  of  stock  at  that 
time,  and  yet  be  disqualified  from  voting  on  it  by  reason  of  the 
transfer  not  being  entered  on  the  books.  He  may  appear  as  a 
stockholder  on  the  books  and  still,  for  reasons  aliunde^  be  dis- 
qualified for  the  office  of  the  director.  The  question  of  the  com- 
petency of  a  person  for  the  directorship  is  one  exclusively  of 
judicial  cognizance,  over  which  the  inspectors  of  the  election 
have  no  jurisdiction.  They  have  no  means  of  making  the  neces- 
sary investigation  on  the  subject,  and  no  power  to  reject  a  com- 
petent vote  because  cast  for  a  person  who,  in  their  judgment,  is 
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didqualified  for  the  office.  ....  The  question  of  eligibility  is 
one  that  can  be  raised  only  in  the  courts.  Independently  of  the 
statute,  a  person  might  be  a  director  of  a  corporation  without 
being  a  stockholder.  The  statute  is  guardedly  expressed.  It 
prescribes  as  the  qualification  of  a  director,  that  he  shall  be  a 
bona  fde  holder  of  stock.  A  stockholder  may  have  purchased 
stock  with  a  view  of  becoming  a  director,  or  have  obtained  it  by 
gift,  or  he  may  hold  it  upon  a  trust,  and  be  qualified  to  be  a 
director.  If  the  stock  was  legally  issued,  and  is  not  the  property 
of  the  corporation,  and  the  l^al  title  is  in  him,  he  is  prima  facie 
capable  of  being  a  director,  and  his  right  to  be  a  director  in  virtue 
of  his  l^al  title  to  such  stock  can  be  impeached  only  by  showing 
that  title  was  put  in  him  oolorably,  with  a  view  to  qualify  him 
to  be  a  director  for  some  dishonest  purpose,  etc.  If  the  con- 
clusions of  the  learned  judge  are  correct,  they  are  decisive  of  the 
question  under  consideration,  although  the  view  expressed  may 
not  be  in  every  respect  in  harmony  with  our  own.  But  the  main 
point  in  the  question  is  whether  the  Smiths  were  stockholders 
within  the  meaning  of  the  section  of  our  statute,  which  provides 
that  no  person  is  eligible  to  the  office  of  director  unless  he  is  a 
stockholder  in  the  corporation.''  (§  8  of  said  chapter  7.)  I  am 
inclined  to  the  belief  that  in  view  of  the  various  provisions  of 
the  statute,  and  in  the  absence  of  any  qualification  of  the  right 
acquired  by  general  purchase,  they  were.  If  the  opposite  view 
were  to  obtain,  cases  would  be  likely  to  arise  that  would  present 
a  strange  anomaly.  If  a  majority  of  all  the  stock  of  this  cor- 
poration had,  on  the  day  of  the  election,  stood  in  the  name  of 
Elijah  Smith,  and  five  or  six  days  previous  thereto  it  had  been 
sold  r^ularly  upon  execution,  and  Mr.  Reed  had  purchased  it, 
still  Smith  could  have  gone  into  the  stockholders'  meeting  and 
elected  himself  and  friends  directors,  although  he  did  not  legally 
own  a  cent's  worth  of  stock  at  the  time.  It  seems  to  me  that  the 
right  to  vote  the  shares  of  stock  under  such  circumstances  would 
be  carrying  the  doctrine  far  enough  without  extending  it  to  the 
right  to  elect  a  person  director  whose  only  title  to  stock  was  the 
&ct  that  the  entry  of  the  transfer  on  the  stock  book  had  not 
been  made.    That  would  be  carrying  fiction^  in  my  judgment,  to 
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an  unreasonable  extent.  It  would,  indeed,  be  a  sacrifice  of  sub* 
stance  to  name.  This  disposes  of  the  case  as  against  the  direct- 
ors. The  judgment  against  Elijah  Smith  for  intruding  into  the 
o£Soe  of  president  of  the  board  of  directors,  I  am  inclined  to 
think,  should  not  be  interfered  with.  The  attempt  upon  the  part 
of  the  directors,  chosen  under  the  circumstances  he  and  his 
friends  were,  to  hold  a  special  meeting  at  once,  without  any  notice 
to  Mr.  Reed,  and  elect  o£Scers,  exhibited  an  indecent  haste,  and 
was  irregular ;  nor  do  I  think  the  irregularity  was  cured  by  the 
attempt  at  the  subsequent  meeting  to  ratify  and  confirm  the  pro- 
ceedings of  the  previous  one.  I  do  not  think  such  proceedings 
would  be  any  more  r^ular  when  ratified  and  confirmed  than 
they  were  originally.  The  best  way  to  legalize  them  is  to  begin 
over  again  and  transact  them  properly.  The  special  meeting,  so 
called,  was  unauthorized,  and  the  proceedings  had  thereat  were 
a  nullity,  and  not  capable  of  ratification  or  confirmation.  This 
result  is  that  Elijah  Smith  was  not  president  dejure  of  the  board 
of  directors.  The  judgment  in  the  action  against  Elijah  Smith, 
C.  J.  Smith,  and  L.  B.  Seeley  will  be  reversed  and  the  com- 
plaint dismissed,  and  the  judgment  in  the  action  against  Elijah 
Smith  will  be  afiSrmed ;  costs  in  each  case  to  be  taxed  in  favor 
of  the  prevailing  party. 

Upon  petition  for  rehearing. 

Thateb,  J. — I  have  examined  with  some  care  the  ably- 
prepared  petition  for  rehearing  filed  herein  by  the  counsel  for 
the  respondent,  and  have  endeavored  to  give  it  that  consider- 
ation which  the  importance  of  the  questions  involved  therein 
demand.  The  counsel  inquire  with  considerable  earnestness 
whether  any  one  can  imagine  any  reason  for  the  giving  of  the 
written  power  of  attorney  by  Seeley  to  Beed,  at  the  time  the 
stock  was  transferred  by  the  former  to  the  latter,  excepting  that 
it  was  understood  and  intended  that  Beed  should  transfer  the 
stock  as  provided  for  in  the  power  of  attorney.  Another  inquiry 
might  be  made  that  would  be  as  difficult  to  answer,  and  that  is, 
why  Seeley  executed  to  Beed  an  absolute  transfer  and  assign- 
ment of  the  stock,  when  it  was  understood  and  intended  by 
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tbem  that  no  title  to  the  stock  was  to  pass  from  the  former  to 
the  latter^  beyond  a  right  to  sell  it  ia  case  of  a  de&ult  in  the 
payment  of  the  $50,000  note,  and  an  application  of  the  pro- 
ceeds to  SQch  payment.  The  assignment  and  delivery  of  the 
361  -shares  of  stock,  and  execution  of  the  power  of  attorney 
by  Seeley  to  Reed,  no  more  expresses  their  intention  in  the 
transaction  than  an  absolute  deed  to  real  property  from  the 
former  to  the  latter  would,  where  a  defeasance  was  given  back. 
The  deed  by  itself  would  constitute  a  complete  conveyance  of 
the  property,  but  in  connection  with  the  defeasance,  would  be 
no  conveyance  at  all;  would  be  no  more  than  a  charge  or  lien 
upon  the  property.  So  the  assignment  and  power  of  attorney, 
considered  by  themselves,  would  constitute  a  sale  of  the  stock, 
with  an  immediate  right  upon  the  part  of  the  purchaser  to  have 
a  transfer  made,  from  the  vendor  to  himself,  on  the  books  of 
die  company ;  but,  considered  in  connection  with  the  agreement 
.  made  and  entered  into  by  and  between  the  parties  at  the  same 
time,  might  have  an  entirely  different  character.  It  is  certain 
that  the  assignment  was  not  intended  to  have  any  effect  except 
as  a  pledge  of  the  stock,  coupled  with  a  right  to  sell  it  in  case 
the  note  was  not  paid  at  its  maturity;  and  I  concluded,  when 
the  case  was  heard,  tliat  the  power  of  attorney  could  have  no 
operation  until  such  sale  were  made;  that  it  was  only  executed 
for  the  purpose  of  enforcing  the  security  in  case  Beed  was  com- 
pelled to  resort  to  it  in  order  to  obtain  payment  of  the  note ;  and 
I  therefore  characterized  Reed's  act  in  having  the  transfer  made 
to  himself  upon  the  books  of  the  company,  by  surrendering  up 
the  stock,  and  having  new  certificates  issued  to  himself  before 
the  note  became  payable  as  a  wrong.  Whether  that  conclusion 
was  correct  or  not  must  be  determined  by  an  ascertainment  of 
the  intention  of  the  parties  to  the  transaction,  and  that  must  be 
gathered  from  the  assignment  and  transfer  of  the  stock,  the 
power  of  attorney,  and  the  agreement  entered  into  between  them 
at  the  tim&  The  said  agreement  contains  a  recital  that  Eeed 
was  about  to  advance  to  "  the  Oregon  Iron  and  Steel  Company'' 
an  amount  of  money,  so  that  the  total  amount  of  his  advances 
would  aggr^te  $150,000;  that  Seelejr  was  willing  to  take  an 
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interest  of  $50,000  in  the  total  advances  made  by  Reed,  and  had 
given  his  note,  of  even  date  with  the  agreement,  to  Reed  for  said 
sum,  payable  two  years  from  date,  with  interest,  etc.,  and  had  deliv- 
ered as  collateral  security  for  said  note  and  interest,  361  shares 
of  the  capital  stock,  full  paid,  of  said  company.  Therefore  Reed 
undertook,  upon  the  full  payment  of  the  note  and  interest,  to 
redeliver  to  Seeley  said  shares  of  stock,  together  with  one  third 
of  such  bonds,  etc.,  as  he  should  receive  from  said  company,  in 
consideration  of  his  said  advances ;  and  Seeley,  in  consideration 
thereof,  authorized  and  empowered  Reed,  upon  default  of  the 
payment  of  said  note  at  the  maturity  thereof,  together  with  the 
accumulated  interest  thereou,  to  sell  or  dispose  of,  at  public  or 
private  sale,  and  in  such  a  manner  and  on  such  terms  as  to  the 
said  Reed  would  seem  best,  the  said  361  shares  of  stock.  Any 
one  having  any  knowledge  whatever  of  business  afiains  would 
know  at  once  that  this  agreement  was  the  substratum  of  the 
transaction  between  the  parties,  and  that  the  assignment  and 
transfer  of  the  stock,  and  execution  of  the  power  of  attorney, 
which  it  appears  was  signed  in  blank,  were  for  the  sole  purpose 
of  carrying  out  the  provisions  of  the  agreement,  and  it  seems  to 
me  that,  to  term  this  assignment  and  transfer  of  the  stock  any- 
thing other  or  different  than  a  pledge,  would  be  a  misnomer. 
It  is  well  understood  that  such  character  of  property  is  capable 
of  being  pledged  as  well  as  sold,  and  that  the  general  law  relat- 
ing to  that  subject  applies  to  such  a  pledge.  Reed's  duty  in  the 
matter,  under  the  law  and  under  the  agreement  was,  upon  full 
payment  of  the  note  and  interest,  to  redeliver  to  Seeley  the  361 
shares  of  stock;  no  authority  was  given  him  in  the  agreement 
to  surrender  them  to  the  company,  and  receive  other  certificates 
in  his  own  name.  He  could  not  become  the  owner  of  the  stock 
by  a  transfer  to  himself,  and  no  more,  in  my  opinion,  had  he 
the  right  to  clothe  himself  with  the  apparent  ownership  of  it.  He 
had  authority  to  sell  it,  in  case  the  note  and  interest  were  not 
paid  when  due,  and  make  a  transfer  to  the  purchaser  upon  the 
books  of  tiie  company.  The  power  to  make  such  transfer,  it 
seems  to  me,  was  only  to  complete  the  sale,  in  case  the  event 
transpired  authorizing  him  to  make  the  sale.    Counsel,  how- 
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ever,  claim  that  it  was  Deoessary  in  order  to  protect  his  security, 
that  the  transfer  upon  the  books  be  made  to  him  at  once;  that 
otherwise  Seeley^s  creditors  might  come  forward  and  attach  the 
stock  and  cut  off  the  security.  They  do  not  explain  how  Seeley 
was  to  be  protected  against  Beed's  creditors,  in  case  the  stock  is 
registered  in  the  latter^s  name.  I  do  not  see  how  Seeley,  espe- 
cially under  the  view  of  counsel,  that  the  r^istry  of  tlie  stock 
passes  the  1^1  title,  could  have  any  protection.  Heed  would 
have  the  title,  and  his  creditors,  if  he  had  any,  could  sequester 
it  with  impunity.  It  would  not  be  necessary  for  them  to  prove 
that  they  trusted  him  upon  the  faith  that  he  was  the  owner  of 
the  stock,  as  he  would  be  owner  in  fact.  But  I  do  not  think 
that,  ^'unless  Reed  had  the  right  to  transfer  the  stock  to  himself 
upon  the  books  of  the  company  under  said  power  of  attorney, 
his  coUat^jral  security  would  be  of  any  more  value  to  him  than  a 
chattel  mortgage  unrecorded,  and  concealed  in  his  pocket;'^  or 
that,  ^^  prior  to  the  time  when  the  transfer  was  made  upon  the 
books  of  the  company,  any  creditor  of  Seeley  might  have 
attached  the  stock,  or  have  seiz^  it  upon  execution,  or  Seeley 
might  have  sold  it  to  a  bonafde  purchaser."  There  have  been, 
I  confess,  a  number  of  decisions  to  that  effect,  but  the  weight  of 
authority  is  the  other  vzay.  Mr.  Cook  of  the  New  York  bar, 
in  a  Iat€  work  on  the  Law  of  Stock  and  Stockholders,  says 
(§  487):  "The  decided  weight  of  authority  holds,  that  he  who 
purchases  for  a  valuable  consideration,  a  certificate  of  stock,  is 
protected  in  his  ownership  of  the  stock,  and  is  not  affected  by  a 
subsequent  attachment  or  execution  levied  on  such  stock,  for  the 
debts  of  the  registered  stockholder,  even  though  such  purchaser 
has  n^lected  to  have  his  transfer  registered  on  the  corporate 
books,  thereby  allowing  his  transferror  to  appear  to  be  the  owner 
of  the  stock  upon  which  the  attachment  or  execution  is  levied.'' 
And  this  author  cites  a  large  number  of  authorities  in  support 
of  that  rule. 

The  decisions  upon  the  question  in  the  different  States,  and 
in  many  of  the  States  themselves,  have  not  been  in  harmony. 
The  language  of  Chief  Justice  Shaw,  in  Ihher  v.  Essex  Bank, 
71  Mass.  373,  quoted  in  the  counsel's  petition,  "that  shares  in  a 
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bank  whose  charter  provides  that  they  shall  be  transferable 
only  at  its  banking-house,  and  on  its  books,  cannot  be  effectually 
transferred,  as  against  a  creditor  of  the  vendor  who  attaches 
them  without  notice  of  the  transfer,  by  a  delivery  of  the  certifi- 
cates, together  with  an  assignment  and  blank  power  of  attorney 
from  the  vendor  to  the  vendee,  even  if  notice  of  the  transfer  be 
given  to  the  bank  before  the  attachment,'^  instead  of  being  author- 
ity in  favor  of  the  counsel's  position  upon  the  point,  is  con- 
sidered in  the  light  of  the  other  decisions  in  that  State,  directly 
against  it.  In  Sibley  v.  Quinsigamond  Natumal  Bank,  133 
Mass.  615,  it  is  shown  that  Judge  Shaw's  decisions  in  Ihher  v. 
Essex  Bank  was  controlled  by  the  statutes  of  that  State  expressly 
applicable  to  bank  shares.  Judge  Allen,  who  delivered  the 
opinion  of  the  court  in  Sibley  v.  Quinmgamondy  at  page  621, 
says:  *'In  Msher  v.  Essex  Bank  the  question  was,  what  was 
the  intention  of  the  legislature  of  this  State  in  using  similar 
words  (referring  to  the  provision  in  the  federal  banking  act,  that 
the  stock  shall  be  transferable  on  the  books  of  the  bank  in  such 
a  manner  as  may  be  prescribed  by  its  by-laws),  and  the  court 
found  in  the  general  spirit  and  scope  of  the  l^slation  of  this 
commonwealth,  as  to  the  attachment  of  shares  in  corporations, 
and  in  the  particular  l^islation  as  to  the  attachment  of  bank 
shares,  evidence  that  the  l^islature  intended  by  the  words 
'the  stock  of  said  bank  shall  be  transferable  only  at  its 
banking-house,  and  on  its  books,'  to  enact  that  an  assignment 
not  so  recorded  should  not  be  valid  against  attaching  creditors 

of  the  assignor "    Those  statutes  not  only  made  the 

shares  of  any  stockholder  liable  to  attachment,  but  made  it  the 
duty  of  the  oflBoers  of  any  corporation  keeping  its  records  to 
give  a  certificate  of  the  shares  or  interest  of  any  stockholder,  on 
request  of  any  officer  having  a  writ  of  attachment  or  execution 
against  such  stockholder.  "But,"  he  says,  "the  statute  under 
consideration  for  construction  is  a  statute  of  the  United  States, 
in  whose  legislation  no  such  policy  existed,  and  whose  legisla- 
tive acts  contained  no  provisions  such  as  were  referred  to  from 
the  legislation  of  Massachusetts."  And  in  BosUm  Music  JSdB  v. 
dory,  129  Mass.  436, 437,  Judge  Colt,  in  delivering  the  opinion 
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of  the  coart^  says :  ^'  In  the  next  place  it  is  streDUOusly  urged 
that,  by  force  of  the  various  statutes  of  this  commonwealth  relat- 
ing to  the  ownership  and  transfer  of  stock  in  corporations, 
authorizing  the  attachment  of  shares,  requiring  returns  to  the 
secretary  of  the  commonwealth,  and  imposing  a  personal  liability 
on  stockholders  for  the  debts  of  the  corporation,  there  can  be  no 
transfer  of  stock,  valid  against  the  claims  of  an  attaching 
creditor,  unless  such  transfer  be  recorded  in  the  books  of  the 
corporation,  citing  the  statutes.  The  intent  of  the  legislature,  it 
is  said,  must  have  been  to  provide  for  the  owners  of  stock  a 
convoiient  and  uniform  method  of  transferring  title  on  the 
books  of  the  corporation,  which  should  be  the  only  valid  transfer 
as  to  creditors  and  others  interested ;  and  although  the  statutes 
have  not  provided  in  express  terms  that,  as  to  creditors,  trans- 
fers shall  not  be  valid  until  they  are  so  recorded,  yet  such,  it  is 
contended,  is  the  necessary  implication,  for  otherwise,  the  design 
of  the  statutes  requiring  registration  and  making  the  shares 
liable  to  be  taken  for  debts  would  be  defeated.  But  the  con- 
sideration is  not  sufficient  to  control  the  law  as  long  since  settled 
by  the  decisions  of  this  court  It  requires  clear  provisions  of 
the  charter  itself,  or  of  some  statute,  to  take  from  the  owner  of 
such  property  the  right  to  transfer  it  in  accordance  with  known 
rules  of  the  common  law.  And  by  those  rules,  the  delivery  of 
a  stock  certificate,  with  a  written  transfer  of  the  same  to  a  bona 
fde  purchaser,  is  a  sufficient  delivery  to  transfer  the  title  as 
against  a  subsequent  attaching  creditor.^'  Citing  several  cases, 
including  Ihher  v.  Essex  Banky  the  learned  judge  further  adds, 
that  ^^  it  would  not  be  in  accordance  with  43ound  rules  of  con- 
struction to  infer  from  the  provisions  of  several  different  stat- 
utes, passed  for  the  purpose  of  obtaining  information  needed  to 
secure  the  taxation  of  such  property,  or  for  the  purpose  of  sub- 
jecting stockholders  to  a  liability  for  the  debts  of  a  corporation, 
or  for  protecting  the  corporation  itself  in  its  dealings  with  its 
own  stockholders,  that  the  l^islature  intended  thereby  to  take 
from  the  stockholder  his  power  to  transfer  his  stock  in  any 
recognized  and  lawful  mode.  If  a  change  in  the  mode  of  trans- 
fer be  desirable  for  the  protecticMi  of  creditors,  or  for  any  other 
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reason,  it  is  for  the  legislature  to  make  it  hj  dear  provisions, 
enacted  for  that  purpose/' 

It  is  evident  from  these  cases  that  Judge  Shaw,  in  the  absence 
of  the  peculiar  provisions  of  the  Massachusetts  statutes  referred 
to,  would  have  held  the  direct  opposite  of  the  holding  set  out  in 
the  petition.  That  under  the  statutes  of  this  State  upon  the 
subject,  it  may  reasonably  be  supposed  he  would  have  decided 
the  same  way  the  court  did  in  Boston  Musio  Hall  v.  Cbry, 
supra;  such  has  been  the  current  of  decisions  in  the  federal 
courts,  and  I  am  of  the  opinion  that  in  the  best  considered  cases 
the  same  result  has  been  reached.  In  support  of  that  opinion  I 
cite,  with  great  confidence,  Smith  v.  Orescent  OUy  etc.  Co.  30  La. 
An.  1378,  and  Oormick  v.  Richards^  3  Lea  (Tenn.)  1.  Judge 
Davis,  in  Bank  v.  Lanier,  11  Wall.  377,  378,  stated  explicitly 
what  kind  of  security  Reed  had  when  Seeley  deposited  said 
certificates  of  stock  with, him,  when  he  said  that,  '^although 
neither  in  form  nor  character  n^otiable  paper,  they  approxi- 
mate to  it  as  nearly  as  practicable.  If  we  assume  that  the  cer- 
tificates in  question  are  not  different  from  those  in  general  use 
by  corporations,  and  the  assumption  is  a  safe  one,  it  is  easy  to 
see  why  investments  of  this  character  are  sought  after  and  relied 
upon.  No  better  form  could  be  adopted  to  assure  the  purchaser 
that  he  can  buy  with  safety.  He  is  told,  under  the  seal  of  the 
corporation,  that  the  shareholder  is  entitled  to  so  much  stock, 
which  can  be  transferred  on  the  books  of  the  corporation,  in 
person  or  by  attorney,  when  the  certificates  are  surrendered,  but 
not  otherwise.  This  is  a  notification  to  all  persons  interested  to 
know,  that  whoever  in  good  faith  buys  the  stock,  and  produces 
to  the  corporation  the  certificates,  regularly  assigned,  with  power 
to  transfer,  is  entitled  to  have  the  stock  transferred  to  him. 
And  the  notification  goes  further,  for  it  assures  the  holder  that 
the  corporation  will  not  transfer  the  stock  to  any  one  not  in 
possession  of  the  certificates.  In  this  state  of  the  case,  Lanier 
and  Handy  made  their  purchase  of  Culver.  They  bought  for 
value,  without  knowledge  of  any  adverse  claim,  in  full  faith 
that  the  bank  would  observe  its  engagements,  and  pursued  in  all 
respects  the  directions  given  in  the  certificates.    They  were  not 
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told  to  give  notice  to  the  bank  of  their  purchase^  nor  was  there 
any  necessity  for  notice,  because,  by  the  rules  of  the  bank,  ' 
Culver  could  not  transfer  the  stock  in  the  absence  of  the  certifi- 
cates, and  these  they  had  in  their  possession.'^  Reed  being  a 
pledgee  instead  of  a  purchaser  of  the  stock  did  not  render  it 
more  necessary  that  it  should  be  registered  in  his  name  in  order 
that  his  rights  in  the  transaction  should  be  protected.  Holding 
the  certificate  without  such  registry  would  be  more  consistent 
and  less  liable  to  the  imputation  of  fraud,  in  the  case  of  a  pledge 
than  of  a  sale.  But  I  am  satisfied  that  in  neither  case  could  his 
rights  be  affected  by  any  act  done  or  suffered  by  Seeley  subse- 
quent to  the  delivery  over  to  him  of  the  stock,  although  no  trans- 
fer was  made  upon  the  books  of  the  company.  Reed  cannot, 
therefore,  daim  that  it  was  necessary  to  his  protection  against 
the  creditors  of  Seeley,  or  against  the  acts  of  Seeley  himself  in 
selling  the  stock  tq,  a  purchaser  without  notice,  that  such  trans- 
fer be  made.  The  former  had  a  right  to  have  a  transfer  made 
upon  the  books  of  the  company,  but  it  seems  to  me  that  it  was 
only  a  conditional  right,  that  the  parties  did  not  intend  that  it 
should  be  exercised  except  in  event  of  the  non-payment  of  the 
note.  They  seem  to  have  acted  in  accordance  with  such  inten- 
tion. Reed  did  not  have  the  transfer  made  for  more  than  a 
year  and  a  half  after  the  execution  of  the  assignment,  and  in  the 
mean  time  Seeley  voted  the  stock.  The  transfer  upon  the  books 
would  put  it  out  of  the  power  of  the  latter  to  receive  the 
dividends  that  might  accrue  thereon,  and  at  the  same  time  he 
had  obligated  himself  to  pay  the  interest  upon  the  note  semi- 
annually, at  the  rate  of  seven  per  cent  per  annum.  I  can  see  no 
justice  in  the  right  which  Mr.  Reed  sets  up.  Counsel  have 
cited  a  number  of  authorities  to  show  that  he  had  a  right,  as 
pledgee  of  the  stock,  to  fill  the  blank  in  the  assignment  and 
have  it  transferred  to  himself.  I  have  examined  the  most  of 
these  authorities,  and  do  not  think  them  decisive  of  the  question 
onder  consideration,  or  as  having  much  to  do  with  it.  Day  v. 
SobneSy  103  Mass.  310,  one  of  the  cases  cited,  was  an  action  for 
the  wrongful  conversion  of  certain  mining  stock,  delivered  by 
the  defendant  to  the  plaintiffi  as  collateral  security  for  his 
rv.  0B.-9. 
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indebtedness  to  them,  with  an  assignment  in  blank,  which  the 
plaintiff  filled  by  inserting  their  own  names,  and  obtained  new 
certificates  to  be  issued  to  themselves.  This,  the  court  said,  was 
in  no  sense  a  sale  of  the  stock  to  themselves;  that  the  delivery 
of  the  assignment  in  blank  necessarily  implied  the  'right  to 
insert  their  own  names,  and  the  doing  so,  and  taking  out  new 
certificates,  was  in  accordance  with  the  implied  contract  of  the 
parties,  and  a  lawful  and  reasonable  measure  to  protect  their 
security,  and  could,  upon  no  principle,  be  deemed  an  unlawful 
conversion.  The  gist  of  the  decision  is,  that  the  plaintifi^  were 
not  chargeable  with  a  wrongful  conversion  of  the  stock  in  oon- 
s^uenoe  of  the  filling  the  blank  assignment  and  having  the  new 
certificates  issued  to  themselves;  that  it  was  in  accordance  with 
the  implied  contract  of  the  parties.  It  will  be  observed  that 
the  court  also  said  in  that  case,  'Hhat  it  was  obviously  not  the 
intention  of  the  plaintiffs  to  exercise  any  dominion  over  the 
stock  inconsistent  with  the  rights  of  the  defendant,''  that  "his 
rights  were  not  in  fact  violated  or  injuriously  affected." 

If  it  had  appeared  to  the  court  that  the  plaintiflfe  were  largely 
interested  in  the  corporation  that  issued  said  stock,  that  their 
apparent  object  and  purpose  in  filling  the  blank  assignments 
with, their  own  names,  and  having  the  new  certificates  issued, to 
themselvea,  was  to  enable  them  to  represent  the  stock  at  stock- 
liolders'  meetings,  vote  it  in  opposition  to  the  wishes  of  the 
.defendant,  and  in  order  to  secure  the  election  of  themselves  and 
friends  to  the  directorship  of  the  corporation,  and  thereby  con- 
trol the  management  of  their  affairs,  it  would  not  certainly  have 
commended  the  act,  nor,  in  my  opinion,  have  determinol  that 
.they  could  rightfully  use  the  defendant's  stock  to  further  any 
such  design.  McNeil  v.  T^enth  National  Bank,  46  N.  Y.  330, 
.another  of  the  cases  cited  by  counsel,  was  an  action  to  compel 
the  surrender  of  134  shares. of  stock  in  the  First  National  Bank 
of  St.  Johnsville.  The  plaintiff  owned  the  stock,  and  delivered 
It  to,  and  left  it  with  Goodyear  Bros,  and  Durant,  stock- 
brokers, as  collateral  security  for  any  balances  that  might  be 
found  due  them  on  account  of  other  stock  they  had  purchased 
and  were  carrying  for  him.    A  blank  assignment  and  power  of 
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attorney  to  transfer  the  134  shares  was  indorsed  thereon,  and 
signed  by  the  plaintiff  at  the  time  of  its  delivery.  Afterwards 
the  defendant,  at  the  request  of  Groodyear  Bros,  and  Durant, 
paid  to  Fred.  Butterfield,  Jacobs  &  Co.  the  sum  of  $45,135,  and 
received  from  the  former  certain  securities,  including  the  134 
shares  of  stock  as  security,  for  the  advances.  Groodyear  Bros, 
and  Durant,  at  the  time  of  the  advances  to  Fred.  Butterfield, 
Jacobs  &  Co.,  were  insolvent  and  indebted  to  the  defendant.  In 
pledging  the  plaintiff's  shares  of  stock,  they  acted  without  actual 
authority  from  him,  and  without  his  knowledge.  He  was 
indebted  to  them  in  the  sum  of  $3,000,  but  the  account  had  not 
been  rendered,  or  any  demand  made;  the  defendant,  at  the  time 
of  receiving  the  shares,  had  no  knowledge  of  the  plaintiff's  inter- 
est therein.  The  defendant  filled  in  the  blank  of  the  assign- 
ment and  power  with  the  name  "I.  H.  Stout ''  its  cashier,  and 
attempted  to  have  the  shares  transferred  to  his  name  on  the 
books  of  the  said  First  National  Bank  of  St.  Johnsville,  but  was 
prevented  by  injunction  in  the  action.  The  balance  of  the 
advances  made  thereon  by  the  defendant,  less  the  proceeds  of 
the  other  securities  received  therewith,  was  $15,219.81,  and  the 
question  for  the  court  to  determine  was  whether  defendant  was 
entitled  to  hold  the  134  shares  for  the  payment  of  this  balance. 
The  court  of  appeals  held  that  it  was;  that  the  plaintiff  by  exe- 
cuting the  blank  assignment  and  power  was,  as  against  the 
defendant,  estopped  from  asserting  his  ownership  to  the  stock 
where  the  latter  had  made  advances  under  the  circumstances 
mentioned;  that  the  signing  of  the  blank  assignment  and 
power,  and  delivering  the  stock,  was  the  common  practice  of 
passing  the  title  of  stock,  and  that  it  conferred  upon  Goodyear 
Bros,  and  Durant  the  apparent  title  thereto.  The  question  was 
not  as  to  the  rights  of  the  immediate  parties  to  the  assignment 
and  power  of  attorney,  but  as  to  the  rights  of  third  persons  who 
had  advanced  money  upon  the  faith  of  them.  If  Beed  had  sold 
the  361  shares  in  controversy  to  an  innocent  purchaser,  there  is 
no  doubt  but  that  such  purchaser  would  have  acquired  a  valid 
title  to  them.  But  a  pledgee  of  the  stock,  as  between  himself 
and  the  pledgor,  would  have  no  such  right.    Chancellor  Wal- 
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worth,  in  Oomrnerciai  Bank  of  BvffloUo  v.  Kortrighty  22  Wend. 
347,  used  the  following  language:  *^The  stock  was  not  sold  to 
Bartow,  but  was  merely  pledged  for  the  security  of  $10,000. 
He  therefore  had  no  l^al  right  to  fill  up  the  blank  with  an 
absolute  sale  to  himself,  and  a  power  to  transfer  it  on  the  books 
of  tlie  bank  absolutely.  If  the  debt  was  not  paid,  he  had  a 
right  to  sell  the  pledge  to  a  third  person,  after  due  notice  thereof 
to  Barker,  and  then  have  been  authorized  to  fill  up  the  blank  with 
an  absolute  sale  to  such  purchaser,  and  a  power  to  transfer  the 
stock  to  such  purchaser  on  the  corporation  books,  as  that  would 
be  according  to  the  agreement  inferred  from  the  pledge  of  the 
certificate  with  such  blank  indorsement.''  In  that  case  the 
rights  of  a  bcma  fide  transferee  were  involved,  who  had  sued 
the  bank  for  refusing  to  permit  a  transfer  of  the  stock  upon  its 
books,  and  the  decision  was  placed  on  similar  grounds  to  that  in 
McNeil  V.  Tenih  National  Bank,  supra;  but  the  view  enunciated 
by  the  chancellor  upon  the  point  referred  to  was  not  questioned 
as  a  logical  sequence,  and  there  is  nothing,  as  I  can  see,  in  the 
way  of  its  application  to  the  case  under  consideration.  The 
question  here  is  between  pledgor  and  pledgee.  The  obligations 
of  each  are  fully  set  out  in  a  written  agreement. 

The  object  of  the  formal  assignment  and  power  of  attorney 
relating  to  the  shares  of  stock  was  evidently  to  efiectuate  and 
carry  out  the  purposes  of  the  agreement;  and  the  evident  and 
unmistakable  aim  of  the  relator  was  to  gain  control  and  domin- 
ion over  the  shares  of  stock  pledged,  in  order  to  enable  him  to 
retain  the  management  of  the  affairs  of  the  company,  and  with- 
out r^ard  to  the  maintenance  and  protection  of  his  security. 
That  he  had  a  right  to  have  the  shares  transferred  upon  the 
books  of  the  corporation,  for  the  better  protection  of  his  security^ 
except  as  before  suggested,  is  very  questionable  to  my  mind;  but 
that  he  had  such  right  for  the  purposes  of  advancing  his  general 
interest,  I  do  not  believe;  cannot  think  that  the  transaction 
between  him  and  Seeley,  in  view  of  all  the  facts,  indicates  any 
such  intention  on  the  part  of  the  parties,  and  I  must  still  adhere 
to  my  former  bluntly-expressed  opinion  upon  that  point.  I  do 
not  mean  to  be  understood  as  holding  that  a  pledgee  of  capital 


Apr.  1887.]       State  op  Oregon  v.  Smith.  133 


Petition  for  Behearing— Thayer,  J. 


stock  in  a  corporation  has  not  a  right  to  have  it  transferred  to 
him  upon  the  books  of  the  corporation.  Many  authorities^  in 
referring  to  the  matter  in  a  general  way^  accord  the  right 
unqualifiedly,  and  I  have  met  with  others  that  deny  it.  In 
Smith  V.  Orescent  (My  etc.  Co.  30  La.  An.  mpra,  the  court  at 
page  1383,  in  referring  to  the  convenience  and  value  of  such 
stock  as  a  basis  of  credit,  says:  ^'The  holder  who  does  not  wish 
to  sell  may  pledge  his  certificates  for  loans  and  discounts  to  an 
amount  approximating  their  market  value,  with  reasonable 
margin  for  possible  depreciation.  The  pledgee  does  not  desire 
to  become  the  owner  of  the  stock ;  and  he  would  not  think  it 
necessary,  rior  would  he  have  the  right  to  surrender  (he pledged  cer^ 
tifioatesy  and  have  the  stock  transferred  to  him  on  the  books  of  the 
corporation.^'  The  court  here  evidently  meant  that  such  right 
did  not  arise  out  of  the  mere  act  of  pledging,  and  I  think  that 
would  be  correct  except  where  the  transfer  was  necessary  to  the  . 
completion  of  the  pledge.  A  pledgee  cannot  be  the  purchaser 
of  the  thing  pledged,  when  sold  to  satisfy  the  debt  (Bryon  v. 
Baldwiny  62  N.  Y.  232),  and  he  could  certainly  have  no  right  to 
have  a  transfer  made  to  himself  upon  the  books  of  the  corpora- 
tion, unless  specially  granted  by  the  pledgor;  pledging  the 
shares  of  stock  would  not  of  itself  confer  the  right.  McHeary 
v.  Jewetty  33  N.  Y.  Sup.  Ct.  453,  is  decisive  of  that  point.  In 
that  case  shares  of  the  capital  stock  of  the  Cleveland,  Columbus, 
Cinciunati,  and  Indianapolis  Bailway  Company  were  pledged 
by  the  plaintiflF,  their  owner,  to  the  Erie  Railway  Company,  to 
secure  a  loan  of  money,  and  by  means  of  certain  foreclosure  pro- 
ceedings against  that  company  they  were  transferred,  subject  to 
the  plaintiff's  right  of  redemption,  to  the  New  York,  Lake  Erie, 
and  Western  Railroad  Company.  The  sale  under  this  foreclos- 
ure was  made  in  1878,  and  since  that  time  the  defendant  had 
held  the  shares  nominally  as  trustee  for  the  last-named  company. 
By  what  authority  they  were  registered  in  his  name  as  trustee 
had  not  been  made  to  appear.  It  was  not  shown  to  have  been 
done  under  the  authority  of  the  plaintiff  in  the  action.  *'For 
that  reason,^'  the  court  said,  'Hhe  defendant  must  be  r^rded  as 
holdmg  the  shares  solely  under  the  authority  created  by  the 
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pledge,  and  having  no  greater  right  to  make  use  of,  or  act 
upon  them,  than  the  relation  of  a  mere  pledge  would  confer.  As 
between  himself  and  the  plaintiff  in  the  action,  that  continued  to 
be  the  sole  measure  of  his  rights.  As  the  defendant  had  the 
shares  simply  by  way  of  pledge  or  security  for  the  repayment 
of  money  which  had  been  loaned  upon  them,  he  could  hold  them 
only  for  that  purpose,  as  long  as  the  rights  of  the  plaintiff  to 
redeem  them  by  the  payment  of  the  debt  was  not  extinguished 
by  a  lawful  sale."  {Laun-ence  v.  Maxwdl,  53  N.  Y.  19.)  "  They 
are  articles  of  property  which  under  such  an  arrangement  could 
not  be  otherwise  lawfully  used,  and,  under  the  authorities,  the 
defendant  had  no  l^al  right  to  vote  upon  them  without  the 
express  or  implied  assent  of  the  plaintiff,  the  pledgor.  This 
point  was  considered  in  Scofidd  v.  Union  Bankj  2  Cranch  C.  C. 
115;  VoweU  v.  ITiompson,  3  Cranch  C.  C.  428;  Ex  parte  Wil- 
cocksj  7  Cowen,  402.  In  the  last  case  it  was  held  that,  until 
the  pledge  was  enforced  and  the  title  made  absolute  in  the 
pledgee,  and  the  name  was  changed  on  the  books,  the  pledgor 
should  be  received  to  vote;  that  it  was  a  question  between  him 
and  the  pledgee  with  which  the  corporation  had  nothing  to  do." 
{Ex  parte  TFtfoocfcg,  7  Cowen,  411.)  "These  cases  are  direct 
and  decided  authorities  against  the  right  of  the  defendant  to  vote 
upon  the  shares,  and  the  principle  sustained  by  them  has  in  no 
respect  been  impaired  by  the  Mailer  of  Baker,  6  Wend.  609,  or 
the  Mohawk  and  Hudson  Railroad  Company ^  19  Wend.  135,  for 
the  disputes  which  were  then  made  the  subject  of  adjudication 
did  not  arise  between  parties  sustaining  the  relation  existing 
between  the  plaintiff  and  the  defendant  to  this  action.  It  was 
simply  made  a  question  between  a  person  offering  to  vote,  who 
was  registered  as  trustee  of  the  shares  in  the  first  case,  and 
described  as  cashier  in  the  second,  and  the  corporation,  whether 
such  registry  of  stock  authorized  the  person  in  whose  name  it 
had  been  made  to  vote  upon  it.  No  point  was  made  in  behalf 
of  the  party  beneficially  interested  in  the  shares,  and  for  that 
reason,  the  cases  are  inapplicable  to  the  present  controversy ;  for 
here  it  has  been  shown  that  the  defendant,  in  whose  name  the 
shares  had  been  registered  as  trustee,  has  no  greater  or  other 
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right  than  that  of  a  pledgee,  which  under  the  authorities  deter- 
mining the  effect  of  that  relation^  will  not  permit  him  to  vote 
upon  them  against  the  objection  of  the  plaintiff,  who  is  still  to 
that  extent  entitled  to  dictate  and  direct  the  use  which  may  be 
made  of  them.^' 

The  opinion  of  the  court  in  the  case  from  which  this  rather 
extensive  quotation  is  made  was  delivered  by  Judge  Daniels^ 
who,  for  nearly  twenty-five  years  past,  has  been  upon  the  bench 
of  the  Supreme  Court  and  court  of  appeals  of  New  York,  and 
whose  Icnowledge  of  the  various  decisions  of  the  courts  of  that 
State,  and  ability  to  discriminate  between  analogous  ones,  is  not 
excelled  by  any  jurist.  Said  opinion  was  concurred  in  by  Judges 
Davis  and  Brady,  the  former  of  whom  delivered  the  opinion  in 
the  New  York  and  New  Haven  Railroad  Company  v.  Schuyler, 
34  N.  Y.  41,  to  which  the  counsel  have  referred  in  their  petition 
apparently  with  great  confidence.  A  distinction  is  made  in 
McHenry  v.  Jewetty  which,  in  the  examination  of  the  question 
under  consideration,  is  liable  to  be  overlooked,  and  that  is  the 
difierenoe  in  principle  between  a  case  where  parties  claim  a  right 
to  represent  stock  and  it  is  challenged  by  the  corporation,  and 
one  where  the  contention  is  between  parties  beneficially  interested 
in  stock,  as  to  which  is  entitled  to  represent  it. 

The  corporation  might  not  have  any  right  to  refuse  to  allow  a 
party  to  be  registered  as  a  stockholder  in  the  company,  and  to 
participate  in  the  affairs  of  its  business,  while  another  party  might 
very  properly  object  to  it  as  the  exercise  of  unwarranted  author- 
ity and  a  fraud  upon  his  legal  rights.  A  corporation  is  no  such 
sacred  sanctuary  as  is  able  to  shield  those  gaining  admission  to 
it  from  the  responsibility  imposed  by  law.  (retting  shares  of 
stock  transferred  to  a  person  upon  the  books  of  the  corporation 
does  not  preclude  the  courts  from  inquiring,  when  the  matter  is 
properly  before  them,  by  what  right  the  transfer  was  made,  and 
what  immunities  it  confers.  The  records  of  corporation  pro-- 
ceedings  are  not  absolute  verity,  or  conclusive  of  the  right  of 
parties  under  the  law.  They  may  show  that  a  person  is  a  stock- 
holder in  the  company  and  entitled  to  vote  shares  of  stock,  when 
the  courts,  upon  an  investigation  of  the  facts,  would  adiudge  the 
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contrary.  The  question  as  to  who  has  the  right  to  vote  shares 
of  stock  must  ultimately  be  determined  by  law^  and  as  between 
pledgor  and  pledgee,  it  has  been  long  since  established  that  the 
right  belongs  to  the  former  unless  accorded  by  him  to  the  latter, 
A  stipulation  to  that  effect  upon  the  part  of  the  latter,  or  from 
which  it  would  necessarily  be  implied,  would  doubtless  confer 
the  right;  but  as  said  in  McHenry  v.  Jewetty  it  is  a  question 
between  the  two  parties  with  which  the  corporation  has  nothing 
to  do. 

QucUiJlcdtion  of  director.  Upon  the  question  whether  an 
assignee  of  a  share  of  stock  is  a  stockholder  in  the  company  so 
as  to  be  eligible  to  the  oflBce  of  director  before  a  transfer  of  the 
stock  is  made  upon  the  books  of  the  company,  I  can  see  no  rea- 
son to  change  my  former  view.  The  language  of  Bapallo,  J.,  in 
Neil  V.  Tenth  National  Bank,  quoted  by  the  learned  counsel  for 
the  petitioner,  *Hhat  as  between  the  parties,  the  delivery  of  the 
certificate,  with  assignment  and  power  indorsed,  passes  the  entire 
title,  l^al  and  equitable,  in  shares,  eta,  and  that  the  transferee 
acquires  the  entire  right  to  the  stock,  subject  only  to  such  liens 
or  claims  as  the  corporation  may  have  upon  it,  and  excepting  the 
right  to  vote  at  elections,"  etc.,  is  more  in  favor  of  that  view  than 
against  it. 

If  it  were  a  case  where  the  l^islature  had  provided  that  the 
stock  should  be  transferable  only  on  the  books  of  the  company, 
the  position  contended  for  by  the  counsel  might  be  tenable;  but 
where  that  is  only  required  as  a  compliance  with  the  by-laws  of 
the  company,  to  facilitate  the  management  of  its  affairs,  I  cannot 
think  it  is.  It  seems  to  me  that  a  sale  of  a  share  of  stock  to  a 
party,  evidenced  by  a  written  transfer  and  delivery  of  the  certifi- 
cate, constitutes  him,  under  the  laws  of  this  State,  a  stockholder 
within  the  meaning  of  the  statute,  providing  that  no  person  is 
eligible  to  the  office  of  director  unless  he  is  a  stockholder  in  the 
corporation.  Who  could  be  the  stockholder  in  such  case  except 
the  purchaser  of  the  share?  Certainly  not  the  seller,  after  hav- 
ing sold  it,  received  the  purchase  price  therefor,  delivered  over 
the  certificate  with  a  writticn  assignment  indorsed  thereon,  and 
done  every  act  in  his  power  to  render  the  sale  complete^  although 
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his  name  still  remained  upon  the  books  of  the  company  as  owner. 
It  might,  with  full  as  much  reason,  be  claimed  that  the  grantor 
of  real  property  continued  the  owner  of  the  fee  until  the  grantee 
recorded  his  deed  from  the  former.  The  grantor,  in  fact,  has 
power  over  real  property  after  executing  the  deed  in  such  a  case, 
which  the  vendor  of  stock  does  not  possess  over  a  share  so  traus- 
ferred.  The  former  by  again  selling  the  real  property  to  an 
innocent  purchaser  might  cut  off  the  right  conveyed  to  his  first 
grantee,  while  the  vendor  of  the  stock,  after  delivering  over  the 
certificate  with  the  assignment  indorsed,  would  be  wholly  power- 
less to  affect  his  first  vendee  by  a  second  sale.  The  books  of  the 
corporation  are  evidence  as  to  who  are  the  holders  of  the  stock ; 
but  not  conclusive  evidence  upon  that  point.  The  law  must 
ultimately  determine  the  question  from  all  the  facts  in  the  case. 
It  would  be  carrying  the  doctrine  of  nicety  to  an  absurd  extent, 
to  hold  that  a  party,  although  he  had  sold  out  his  entire  stock 
in  a  corporation,  or  where  it  had  been  sold  out  upon  a  lawful 
execution  against  him,  would  still  have  the  right,  if  the  transfer 
had  not  been  made  upon  the  books  of  the  company,  to  manage 
its  most  important  affairs  in  defiance  of  the  real  substantial  owner 
pf  the  stock.  Yet  it  seems  to  me  that  the  rule  contended  for  by 
the  counsel,  if  carried  out  to  its  logical  sequence,  would  neces- 
sarily, under  certain  conditions  that  might  arise,  lead  to  such 
results. 

LoBD,  C.  J.,  dissenting. — The  memorandum,  it  is  agreed, 
establishes  the  relation  of  pledgor  and  pledgee.  The  inquiry 
then  presented  is  twofold,  viz.:  Ist,  Whether  a  pledgee  to  whom 
is  assigned  a  certificate  of  shares  of  stock  of  a  corporation  as 
collateral  security  for  a  promissory  note,  executed  by  the  pledgor 
with  an  irrevocable  power  of  attorney,  authorizing  such  pledgee 
to  transfer  such  shares  to  his  own  name  on  the  books  of  the 
company,  may,  in  pursuance  of  such  power  or  contract,  have 
such  transfer  made,  and  a  new  certificate  issued  to  himself  before 
default  and  sale;  and  2d,  whether,  after  such  tmnsfer  and 
issuance  of  a  new  certificate,  but  while  such  debt  or  promissory 
note  remains  unpaid,  the  pledgee  may,  as  an  incident  of  such 
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pledge  or  contract^  vote  such  shares  of  stock.  Upon  the  first 
point  the  case  of  Bioh  v.  Boyce^  39  Md.  314,  is  decisive.  The 
facts  were  these:  Bojoe  loaned  £ich  a  sum  of  money  for  which 
he  took  his  note,  and  also  a  certificate  of  stock  as  a  pledge  to 
secure  his  loan.  The  face  of  the  certificate  declared  that  it  *'  was 
transferable  only  in  person  or  by  attorney  on  the  books  of  the 
corporation  on  return  of  this  certificate."  On  it  was  indorsed  a 
power  of  attorney  executed  by  Bich,  authorizing  Boyce  to  have 
the  stock  transferred  to  his  own  name  on  the  books  of  the  cor- 
poration. Boyce,  two  days  afler  the  loan  and  before  the  matur- 
ity of  the  note,  surrendered  the  certificate  to  the  company,  and  a 
new  certificate  was  issued  to  him  in  his  own  name.  The  note 
falling  due,  Boyce  sued  Rich  on  it. 

The  court  say:  "THe  sixth  exception  was  taken  to  the  rul- 
ing of  the  court  below,  refusing  to  permit  the  appellant  to  offer 
evidence  of  the  market  value  of  the  pledged  stock  at  the^time  it 
was  pledged.  This  proof  was  offered  upon  the  theory  that  the 
appellant,  by  delivering  up  to  the  railroad  company  the  certificate 
of  stock  No.  727,  and  taking  a  certificate  of  the  same  number 
of  shares  of  the  same  stock  in  his  own  name,  had  thereby  con- 
verted the  certificate  No.  727,  and  the  stock  it  represented,  to 
his  own  use.  By  the  power  of  attorney  on  the  back  of  the  cer- 
tificate, which  is  proved  to  have  been  executed  by  the  appellant, 
the  appellant  was  authorized  to  have  the  stock  transferred  to 
his  own  name  upon  the  books  of  the  company ;  and  the  certifi- 
cate shows  upon  its  face  that  this  could  be  done  in  no  other  way 
than  by  returning  the  certificate  to  the  company  and  having 
another  issued  to  himself.  The  evidence  offered  in  this  excep- 
tion was  therefore  clearly  inadmissible.  The  seventh  exception 
is  to  the  refusal  of  the  court  to  permit  evidence  to  be  offered  to 
show  that  the  appellant  had  never,  at  any  time  or  in  any  man- 
ner, authorized  the  appellee  to  surrender  the  stock  pledged,  or  to 
have  it  re-issued  to  the  appellee  in  his  own  name.  As  we  have 
shown  in  considering  the  preceding  exception,  that  such  author- 
ity was  given  by  the  power  of  attorney  indorsed  on  the  back  of 
the  certificate,  the  proof  ofiered  was  properly  rejected.  The 
eighth  exception  was  taken  to  the  rejection  of  proof  of  usage  or 
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CQstom  in  Baltimore  City  among  brokers,  that  a  pledgee  lias  no 
right  to  surrender  to  the  company  issuing  it  the  stock  pledged, 
and  have  re-issues  in  his  own  name;  but  that  the  pledgee  must 
retain  the  same  as  pledged  until  default,  and  if  no  default  takes 
place,  to  return  the  identical  stock  pledged  to  the  pledgee.  The 
contract  between  the  parties  expressly  conferred  authority  upon 
the  appellee  to  have  the  stock  transferred  to  his  own  name,  and 
as  that  contract  is  perfectly  plain  and  unambiguous  in  its 
language  and  terms,  no  evidence  of  usage  or  custom  was  admis- 
sible to  explain  or  control  it.  The  ninth  exception  was  taken 
to  the  refusal  of  the  court  to  permit  evidence  to  be  given  that 
the  appellee  had  neither  made  a  demand  for  the  payment  of  the 
note,  nor  offered  to  return  the  stock  he  pledged.  The  appellee 
was  not  bound  to  make  any  demand  for  payment  of  the  money 
due  upon  the  note,  the  suit  itself  being  all  the  demand  which  the 
law  required.  Nor  was  he  obliged  to  tender  a  return  of  the 
pledge.  His  contract  gave  him  the  right  to  hold  the  pledge 
until  the  note  was  paid.  All  that  was  required  of  the  appellee 
was  to  have  the  stock  ready  to  be  returned  on  the  payment  of 
the  money,  to  secure  which  the  pledge  was  given.  The  evidence 
offered  was  therefore  properly  rejected."  And  the  court  further 
say  in  respect  to  certain  prayers:  "So  far  from  the  transfer  of 
stock  to  the  appellee's  own  name  being  a  wrongful  conversion, 
it  was  the  mere  exercise  of  an  undoubted  right  conferred  upou 
him  by  the  appellant.  Without  such  right,  the  pledge  would 
have  been  doubtful  security,  as  the  stock  would  have  been  liable 
to  execution  or  attachment  by  any  creditor  of  the  appellant." 

Now,  what  are  the  facts  in  the  present  case?  Seeley  assigned 
and  delivered  to  Reed  a  certificate  of  361  shares  of  the  capital 
stock  of  the  corporation,  as  collateral  security  for  the  payment 
of  a  note  of  $50,000  given  to  him  by  Seeley,  and  at  the  same 
time  executed  an  irrevocable  power  of  attorney  authorizing  Reed 
to  transfer  said  shares  to  his  own  name  on  the  books  of  the  cor- 
poration. Before  the  note  became  due,  Reed  caused  the  stock 
to  be  transferred  to  his  name  upon  the  books  of  the  corporation. 
Manifestly,  he  had  the  right  to  do  this,  as  it  was  in  conformity 
with  the  plain  terms  of  the  contract,  and  in  pursuance  of  the 


140  State  of  Oregon  v.  Smith.  [Snp.  Ct 

IMssentlDg  Opinion— Lord,  0.  J. 

right  conferred  upon  him  by  Seeley.  Nor  is  such  transfer  to 
his  own  name  inconsistent  with  the  legal  relation  of  the  parties, 
but  necessary  to  render  the  pledgee's  security  available,  and  to 
protect  it  from  attachment  or  execution  of  the  creditors,  if  any, 
of  Seeley,  the  pledgor, 

"The  delivery  of  certificates  of  stock,''  says  Mr.  Colebrooke, 
"as  collateral  security,  with  a  power  of  attorney  to  transfer  them 
to  another  person,  confers  a  power  coupled  with  an  interest,  and 
gives  to  any  one  claiming  under  an  execution  of  the  power  a  right 
to  demand  of  the  bank  a  new  certificate  of  stock.  The  power 
thus  given  can  only  be  revoked  by  payment  of  the  debt  for  which 
the  stock  has  been  transferred  as  collateral  security."  (Colebrooke 
on  Collateral  Securities,  §  272.)  "Where,"  said  Okey,  J.,  "as 
in  this  case,  the  pledgor  executes  an  irrevocable  power  of  attor- 
ney, authorizing  a  transfer  of  such  shares  on  the  books  of  the 
bank  issuing  the  same,  the  pledgee  has  a  right  to  demand  such 
transfer  to  be  made."  {Dayton  National  Bank  v.  31ercliant^ 
National  Bank,  37  Ohio  St.  215.  See,  also,  Dickinson  v.  Cen- 
tral National  Banky  129  Mass.  279;  GUI  v.  Continental.  Ga^  Co. 
Law  R.  7  Ex.  322.)  Eeed,  therefore,  exercised  an  undoubted 
right  conferred  upon  him  by  Seeley  under  the  plain  terms  of  the 
contract,  when  he  procured  the  transfer  of  the  shares  to  his  own 
name  on  the  books  of  the  corporation.  Subsequently,  in  July, 
1886,  and  while  the  debt  or  note  still  remained  unpaid,  a  meet- 
ing of  the  stockholders  was  convened  and  these  shares  appeared 
on  the  books  of  the  company  in  Seed's  name.  Mr.  Seeley 
attempted  to  vote  these  shares,  but  his  vote  was  rejected.  Had 
Reed  a  right  to  vote  these  shares  pledged  to  him  and  standing 
in  his  name  on  the  books  of  the  company?  "  A  person  in  whose 
name  the  stock  of  the  corporation  stands  is,  as  to  the  corporation, 
a  stockholder,  and  has  the  rights  to  vote  upon  the  stock,  .... 
nor  would  this  result  follow  any  the  less  certainly  if  the  shares  of 
stock  were  received  in  pledge  only  to  secure  the  payment  of  a  debt, 
providing  the  shares  were  transferred  on  the  books  of  the  com- 
pany to  the  name  of  the  pledgee."  (Boynton,  J.,  in  Franklin 
Bank  v.  Commercial  Bank,  36  Ohio  St.  355.)  "In  the  absence 
of  restrictive  statutes,"  says  Mr.  Colebrooke,  "the  pledgee  of 
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certificates  of  stock,  indorsed  and  transferred  on  the  books  of  the 
oompany,  has  a  right  to  vote  at  its  meetings.  His  name  appear- 
ing as  stockholder  upon  the  records  of  the  corporation,  he 
becomes  for  all  purposes  a  stockholder.  ITie  right  to  vote  is  an 
ifhcident  of  tlie  pledge,  and  according  to  the  presumed  inientiona  of 
thepatHes.  Where  such  stock  remauis  in  the  name  of  the  pledgor 
on  the  books  of  the  company,  the  right  to  vote  remains  with  him." 
(Colebrooke  on  Collateral  Securities,  §  283,  and  notes  2,  3,  in 
which  numerous  authorities  are  cited.)  Now  Beed  had  put  his 
name  on  the  books  of  the  corporation  by  force  of  the  authority 
conferred  on  him  by  the  power  of  attorney  executed  by  Seeley; 
tljat  power  being  coupled  with  an  interest  remained  irrevocable 
until  the  note  was  paid,  for  which  the  shares  of  stock  were  trans- 
ferred as  collateral  security.  As  Seeley  had  not  paid  the  note 
the  power  was  unrevoked,  and  the  right  of  Reed  to  appear  upon 
the  books  of  the  corporation  as  transferee  of  the  shares  was  intact 
and  according  to  the  terms  of  the  contract.  His  name  thus 
appearing  on  the  books  of  the  corporation,  Heed  became  liable 
to  the  responsibilities  and  entitled  to  the  privileges  of  a  stock- 
holder, among  which  is  the  right  to  vote.  As  Seeley  had  clothed 
him  with  the  power  to  assume  such  duties,  responsibilities,  and 
privileges,  what  right  has  he  to  complain  while  his  note  remains 
unpaid  and  the  power  unrevoked?  When  he  shall  have  relieved 
himself  from  his  default  by  the  payment  of  his  note  he  will  then 
be  entitled  to  a  return  of  his  collateral,  or  what  is  the  same  thing, 
a  transfer  of  the  stock,  whereby  he  may  again  appear  upon  the 
records  of  the  corporation  as  a  stockholder^  and  entitled  to  enjoy 
his  privileges  as  sudu 
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21*   52  EzEODTOB  OT  PABTinaiSHiP  EsTATK.' — Where  it  wu  provided  by  &  will  that  the 

'  executor  therein  named  should  not  be  required  to  give  bonds,  and  the  executor, 

who  was  a  partner  of  the  deceased,  administered  upon  the  general  estate  of 
deceased,  and  also  caused  himself  to  be  appointed  administrator  of  the  parineT' 
ship  estate,  and  retained  the  administration  thereof  after  he  had  closed  up  the 
general  executorship;  field,  (!)  That  he  should  have  closed  up  the  partnership 
estate  first.  (2)  That  he  should  be  required  to  give  bonds  as  ezeoaior  of  the 
partnership -estate,  notwithstanding  the  provision  of  the  wilL 

Appeal  from  Multnomah  County. 

if.  O.  Mwalyj  and  Watson^  Hume  &  Waibon,  for  Appellant. 

Bigne  could  not  act  as  administrator  of  the  partnership  estate 
without  giving  an  undertaking. 

The  decedent  could  not  dispense  with  this  security,  which  is 
for  the  benefit  of  creditors  of  his  estate  and  surviving  partners. 
{Cook  V.  Levns,  36  Me.  340;  Buffum  v.  Bvffam,  49  Me.  100; 
HiU  V.  Treaty  67  Me.  601;  Putnam  v.  Parker,  55  Me.  235; 
Bredon  v.  Mut.  8av.  Inst.  28  Mo.  181 ;  Crow  v.  Weidnery  36  Mo. 
412;  Collier  v.  Cairns,  6  Mo.  App.  188;  Adams  v.  MarsUer,  70 
Ind.  381 ;  Ndsm  v.  Haynes,  66  111.  487;  Scott  v.  Buffum,  52 
N.  H.  345.) 

The  extension  of  the  probate  jurisdiction  to  settlement  of  part- 
nership matters  is,  under  the  statute,  original  and  exclusive,  and 
did  not  exist  at  common  law.  (Story  on  Partnership^  344;  3 
Redfield  on  Wills,  136;  Code,  §  869.) 

Strong  &  Strong,  for  Respondent. 

There  was  no  partnership  property  in  the  sense  of  the  words 
used  in  the  probate  act.  Under  the  Code,  section  1056,  page 
3181,  no  bonds  can  be  required  of  Bigne,  the  testator  having 
declared  that  no  bonds  shall  be  required. 

Strahan,  J. — Pierre  Manciet  died  in  Portland,  Or^n,  on 
the  nineteenth  day  of  April,  1882.    Before  his  death  he  made  and 
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published  his  last  will  in  due  form^  by  the  terms  of  which  it  is 
provided: — 

"  Ist.  It  is  my  will  that  all  my  debts  be  paid  as  soon  as  may 
be  convenient  to  my  executor  after  my  decease. 

"2d.  I  do  devise  and  bequeath  to  my  executrix  and  executor 
hereinafter  named,  and  to  the  survivor  of  them,  or  either  of  them, 
all  the  residue  and  remainder  of  my  estate,  real,  personal,  and 
mixed,  of  every  name  and  nature,  and  wherever  situate,  to  have 
and  to  hold  the  same  in  trust  for  the  uses  and  purposes  hereinafter 
declared,  that  is  to  say,  to  the  sole  use  and  benefit  of  my  beloved 
wife,  Petra  Cortes,  during  her  natural  life,  giving  to  her  the  rents 
and  profits  of  the  same  for  her  use,  and  the  interest  and  income 
from  all  sources,  and  so  much  of  the  principal  of  the  estate  as 
may  be  required  to  enable  her  to  comfortably  provide  for  her 
own  support,  and  for  the  maintenance,  support,  and  education 
of  her  children  hereinafter  named,  so  long  as  they  are  minors,  or 
may  he  dependent  upon  her;  and  it  is  my  wish  that  this  support 
shall  be  furnished  her,  from  time  to  time,  as  her  necessities  may 
require. 

"At  the  death  of  my  said  wife,  all  the  remainder  of  my  said 
estate,  at  her  decease,  after  satisfying  all  her  just  debts,  to  be  con- 
verted into  money  by  my  said  executor,  or  his  substitute,  to  be 
appointed  by  the  proper  court,  in  case  of  his  death  or  removal, 
and  divided  equally,  sharp  and  share  alike,  between  the  following 
named  persons,  to  wit:  Frank  Palicio,  son  of  ray  wife  by  a 
former  marriage,  and  Rachel  Palicio,  daughter  of  my  said  wife 
by  said  former  marriage,  and  our  children,  Charles,  John,  Linda, 
Peter,  Vincent,  Madeline,  Pauline,  and  Louisa. 

"3d.  I  hereby  fully  empower  my  said  executor  and  executrix, 
or  either  of  them,  if  only  one  is  acting,  to  have  and  possess  the 
full  control  and  management  of  my  estate,  to  sell,  convey,  or 
exchange  my  real  property,  or  any  part  of  the  same,  and  therein 
invest  the  proceeds,  and  to  convert  real  estate  into  money,  or 
money  into  rent-paying  real  property,  bonds,  mortgages,  or  other 
securities,  whenever  and  as  often  as  they  shall  deem  most  for 
the  advantage  of  my  said  estate. 

'Item.  I  make  this  will  in  the  fall  confidence  that  my  said 
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executor  and  executrix,  having  themselves  full  knowledge  of  all 
the  circumstances  of  the  long  copartnership  between  my  executor 
and  myself,  will  be  able  to  settle  amicably  and  in  a  liberal  man- 
ner all  matters  relating  to  said  copartnership. 

"I  hereby  direct  that  my  said  executor  and  executrix  be  not 
required  to  give  bonds  or  security  for  the  discharge  of  their 
duties  under  this  will,  and  request  that  no  bonds  be  required  of 
them. 

"I  hereby  nominate  and  appoint  my  said  wife,  Petra  Cortes, 
executrix,  and  my  life-long  friend,  John  Bigne,  executor  of  this, 
my  last  will  and  testament.'' 

On  the  tenth  day  of  May,  1881,  said  will  was  duly  proven 
and  admitted  to  probate  in  said  County  Court  of  the  State  of 
Or^on  for  the  county  of  Multnomah,  and  letters  testamentary 
were,  on  the  same  day,  issued  by  said  court  to  said  John  Bigne 
and  Petra  Cortes  Manciet,  the  executor  and  executrix  named  in 
said  will,  who  immediately  qualified  and  entered  upon  the  duties 
of  said  trust.  That  on  the  nineteenth  day  of  April,  1882,  said 
Petra  Cortes  Manciet  died,  and  thereafter  the  said  John  Bigne 
continued  to  act  as  the  sole  executor  of  said  will.  On  the  twenty- 
third  day  of  March,  1882,  said  executor  and  executrix  filed  an 
inventory  of  said  estate,  and  on  the  ninth  day  of  September,  1886, 
he  filed  ^'  his  final  report  of  his  actings  and  doings  as  executor  of 
the  estate  of  Pierre  Manciet,  deceased."  On  the  fourth  day  of 
November  said  County  Court  made  an  order  allowing  said 
account,  except  as  to  the  executor's  commission,  from  which  the 
court  deducted  $612.60.  On  the  twenty-third  day  of  July,  1886, 
Rachel  Palicio  filed  in  said  County  Court  a  petition  for  the 
removal  of  John  Bigne  from  said  trust,  or  for  an  order  requiring 
him  to  give  security  as  administrator  of  the  partnership  estate 
of  Manciet  and  Bigne.  Various  and  sundry  irregularities  are 
charged  in  said  petition  against  said  John  Bigne  in  the  conduct- 
ing and  management  of  said  trust;  but  in  the  present  state  of 
this  record  we  do  not  think  it  necessary  to  consider  them.  On 
the  hearing  of  the  petition,  said  County  Court  made  an  order 
requiring  said  John  Bigne  to  file  with  the  clerk  of  the  court, 
within  ten  days  after  notice  of  such  order,  his  undertaking  as 
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administrator  of  the  partnership  estate  of  Manciet  and  Bigne,  in 
the  snm  of  $135,450,  with  sureties  to  be  approved  by  the  judge 
of  said  court,  conditioned  according  to  law.  The  court  also,  at 
the  same  time,  made  an  order  perpetually  enjoining  the  said  John 
Bigne  from  selling,  or  in  any  manner  disposing  of  any  of  the 
property  of  said  estate,  without  the  order  and  license  of  said  court 
first  had  and  obtained  therefor.  From  these  orders  John  Bigne 
appealed  to  the  Circuit  Court.  On  hearing  of  said  appeal,  the 
Circuit  Court  reversed  the  order  of  the  County  Court  requiring 
him  to  give  an  undertaking  as  administrator  of  the  partnership 
estate  of  Manciet  and  Bigne,  and  also  gave  a  decree  against  the 
appellant  for  costs,  from  which  decree  this  appeal  is  taken. 

Power  of  Oomdy  Court  to  require  undertakijig.  The  power  of 
the  County  Court  to  require  an  undertaking  of  Bigne  as  admin- 
istrator of  the  partnership  of  Manciet  and  Bigne  depends  upon 
tho  construction  to  be  given  section  1056  of  the  Civil  Code,  and 
some  other  sections  thereof  to  be  presently  referred  to.  That 
section  reads  thus: — 

''No  executor  or  administrator  is  authorized  to  act  as  such 
until  he  shall  file  with  the  clerk  of  the  County  Court  having  juris- 
diction of  the  estate,  an  undertaking  in  a  sum  not  less  than 
double  the  probable  value  of  the  estate,  with  one  or  more  suffi- 
cient sureties  to  be  approved  by  the  county  judge,  to  be  void  upon 
the  condition  that  such  executor  or  administrator  shall  faithfully 
perform  the  duties  of  his  trust  according  to  law ;  provided,  that 
when,  by  the  terms  of  his  will,  a  testator  shall  expressly  declare 
that  no  bonds  shall  be  retjuired  of  his  executors,  such  executor 
may  act,  upon  taking  an  oath  to  faithfully  fulfill  his  trust,  without 
filing  the  undertaking  in  this  section  mentioned.  .  .  .  .^' 

It  was  conceded  upon  the  argument,  that  by  the  terms  of 
Pierre  Manciet's  will  his  executors  were  exempted  from  giving 
bond  as  such  by  the  terms  of  the  above  provisio;  and  the  ques- 
tion presented  for  our  determination  is,  does  it  exempt  him  from 
giving  an  undertaking  as  administrator  of  the  partnership'  of 
Manciet  and  Bigne  ?  And  it  seems  to  me  this  depends  altogether 
on  the  other  sections  of  the  Code  applicable  to  that  subject.  Sec- 
tion 1069  of  the  Civil  Code  provides :  "  The  executor  or  admin- 
ZV.  Ob.- 10. 
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istrator  of  a  deceased  person  who  was  a  member  of  a  copartner- 
ship shall  include  in  the  inventory  of  such  person's  estate,  in  a 
separate  schedule,  the  whole  of  the  property  of  such  partnership, 
and  the  appraisers  shall  estimate  the  value  thereof,  and  also  the 
value  of  such  person's  individual  interest  in  such  partnership  prop- 
perty,  after  the  payment  or  satisfaction  of  the  debts  and  liabil- 
ities of  the  partnership."  Section  1070  provides:  "After  the 
inventory  is  taken  the  partnership  property  shall  be  in  the  cus- 
tody and  control  of  the  executor  or  administrator  for  the  pur- 
poses of  administration,  unless  the  surviving  partner  shall,  within 
five  days  from  the  filing  of  the  inventory,  or  such  further  time 
as  the  court  or  judge  may  allow,  apply  for  the  administration 
thereof,  and  give  the  undertaking  therefor  as  hereinafter  pre- 
scribed." Section  1073  of  the  Civil  Code  provides :  "  In  case 
the  surviving  partner  is  not  appointed  administrator  of  the  part- 
nership, the  administration  thereof  devolves  upon  the  executor  or 
general  administrator;  but  before  entering  upon  the  duties  of 
such  administration  he  shall  give  an  additional  undertaking  in 
double  the  value  of  the  partnership  property." 

In  the  case  before  us  John  Bigne  is  the  surviving  executor  of 
•Pierre  Manciet's  will,  and  he  is  also  the  surviving  partner  of  the 
firm  of  Manciet  and  Bigne ;  but  he  never  saw  proper  to  qualify 
as  administrator  of  the  partnership  in  his  capacity  as  such  sur- 
cviving  partner.  Therefore,  whatever  rights  and  authority  he 
ibasin  that  behalf  are  such  as  are  devolved  upon  him  by  virtue 
of  his  executorship  of  Manciet's  will.  Section  1073,  supra,  oer- 
(tainly  does  require  the  executor  to  give  an  additional  undertak- 
ing before  entering  upon  the  duties  of  such  administration ;  unless 
ithe  provisio  to  section  1056  has  repealed,  by  implication,  so  much 
.of  section  1073  as  provides  for  an  additional  undertaking  in  cases 
<of  partnership,  where  the  executor  is  relieved  by  will  from  giving 
ithe  undertaking,  it  is  plain  the  terms  of  section  1073  must  be 
^complied  with.  Repeals  bf  implication  are  never  favored  by  the 
r<x)urts,  and  are  allowed  odly  in  cases  where  the  conflict  between 
ihe  old  and  new  statute  is  irreconcilable  ^nd  in  such  direct  oppo- 
sition that  both  cannot  stand.  This  is  not  true  of  these  two 
provisions.    Here  there  is  no  conflict     Both  provisions  can  have 
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efiect  by  applying  them  to  the  precise  oases  each  was  designed 
to  meet.  It  requires  a  strained  and  unreasonable  construction  to 
make  the  conflict  even  colorable.  In  addition  to  this  the  provisio 
to  section  1056  ought  not  to  be  enlarged  or  extended.  It  tends 
to  render  trusts  of  this  nature  uncertain  and  insecure ;  or,  at  least, 
it  takes  away  one  of  the  safeguards  which  is  deemed  proper  in 
such  cases  in  a  very  large  majority  of  the  States.  It  is  true  the 
l^islature  may  allow  the  testator  to  dispense  with  it  in  the  first 
instance,  and  so  far  as  it  has  plainly  done  so  it  must  be  enforced ; 
but  it  is  not  one  of  those  kinds  of  statutes  the  terms  of  which 
ought  to  be  extended  to  any  cases  not  plainly  within  its  terms. 
Partnership  estate  should  be  settled  first.  This  estate  seems  to 
have  fallen  into  a  condition  of  serious  confusion.  One  grave 
irregularity  is  in  the  attempt  of  the  executor  to  settle  the  estate 
of  Pierre  Manciet  first  and  the  partnership  estate  afterwards. 
This  was  irregular.  The  partnership  estate  must  be  first  settled 
and  next  the  individual  estate.  This  is  plainly  to  be  inferred 
from  section  1071  of  the  Civil  Code.  By  that  section  the  duties 
of  the  administrator  of  the  partnership  extend  to  the  settlement 
of  the  partnership  business  generally,  and  the  payment  or  trans- 
fer of  the  interest  of  the  deceased  in  the  partnership  property 
remaining  after  the  payment  or  satisfaction  of  the  debts  or  liabil- 
ities of  the  partnership  to  the  executor  or  general  administraiory 
within  six  months  from  the  date  of  his  appointment,  or  such 
further  time  as  the  court  or  judge  may  allow.  And  this  would 
be  true  if  the  statute  were  silent  on  the  subject.  From  the  nature 
of  the  case  the  executor  or  administrator  of  the  individual  estate 
could  make  no  final  settlement  of  his  trust  until  all  the  effects 
and  interest  of  the  testator  or  intestate  in  the  partnership  had 
been  ascertained,  settled,  and  paid  or  delivered  to  him.  Only 
in  this  way  could  the  property  of  the  deceased  invested  in  the 
partnership  business  be  made  available  for  the  payment  of  the 
individual  debts  of  the  deceased  partner,  or  for  distribution. 
So  fiir  as  appears,  the  executor  has  been  making  an  honest  efibrt 
to  settle  this  estate,  but  the  vagueness  of  the  statute  rendered  his 
powers  and  duties  somewhat  uncertain.  It  is  not  clear  that  our 
statute  has  fully  provided  for  such  cases,  or  that  it  has  given  the 
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County  Courts  powers  entirely  adequate  to  all  of  the  emergencies 
of  such  cases ;  and  this  applies  more  particularly  to  the  ascertain- 
ment and  settlementof  the  state  of  the  accounts  between  the  part- 
ners. This  defect  was  referred  to  in  Bumside  v.  Savier,  6  Or. 
154,  and  in  Mann  v.  Flanagan,  9  Or.  425.  At  a  certain  stage 
of  the  proceedings  in  the  County  Court  the  power  of  a  court  of 
equity  was  invoked,  which  met  the  approval  of  this  court. 

The  views  ex2>ressed  require  a  reversal  of  the  decree  of  the 
Circuit  Court,  and  the  affirmance  of  the  order  of  the  County 
Court  appealed  from. 


[Filed  April  21, 1887.] 

STATE  OF  OREGON  ex  rel.  A.  J.  KNOTT,  Admin- 
istratob,  etc,,  respondent,  v.  s.  w.  crane  et  al^ 
Appellants. 

U2a>EBTAXiNO  IN  Pboceediro  FOB  CoRTEMFf*— Where  the  appellant  had  given  an 
undertaking  to  appear  and  answer  in  criminal  proceedings  for  contempt,  and 
did  not  appear  in  person,  bat  when  the  proceeding  was  called  for  trial  appeared 
by  counsel  and  contested  the  proceedings,  and  subsequently  fidled  to  pay  the 
fine  imposed  and  wm  arrested  by  the  sherifT,  and  then  paid  the  fine ;  held,  that 
an  action  could  not  be  maintained  against  him  to  recoTer  the  sum  specified  in 
the  undertaking. 

Sake.— Warrant  of  arrest,  in  proceedings  for  contempt,  should  have  a  return  day* 
and  require  the  defendant  to  appear  at  a  specified  time. 

Appeal  from  Douglas  County.    Reversed. 

J.  F.  Wataouy  for  Appellants. 

J.  W.  Hamilim,  District  Attorney,  and  W.  B.  WtOis,  for 
Respondent. 

Thayer,  J. — This  suit  had  its  origin  id  a  suit  in  favor  of 
Joseph  Knotty  deceased,  against  said  S.  W.  Crane  and  Elizabeth 
Crane,  to  foreclose  a  mortgage  executed  by  them  upon  certain 
premises  upon  which  was  situated  a  house,  insured  in  their  favor, 
and  which  had  been  burned,  and  the  insurance  money  become 
payable  to  them.  Said  Joseph  Knott,  deeming  his  surety 
inadequate  under  the  mortgage,  had  the  Cranes  enjoined  from 
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collecting  the  insurance  monej  in  order  to  have  it  applied  upon 
any  deficiency  of  his  debt  which  might  be  found  due  after  a  sale 
of  the  mortgaged  premises  and  the  application  of  its  proceeds  to 
its  payment.  The  Cranes,  however,  in  violation  of  the  injunc- 
tion^ collected  and  used  for  their  own  benefit  $730  of  the  money, 
and  Knott  had  proceedings  instituted  against  them  for  a  criminal 
contempt.  A  warrant  was  issued  for  their  arrest,  upon  which 
they  were  arrested,  and  thereupon  they,  and  the  said  W.  E, 
Crane  and  E.  S.  Crane,  entered  into  an  undertaking,  of  which 
the  following  is  a  copy : — 

"State  op  Oregon,    1 
"County  op  Douglas,  j 

"In  the  Circuit  Court  of  the  State  of  Or^n  for  the  county  of 
Douglas. 

"iStofe  of  Oregon  v.  8.  W.  Crane  and  MizabeLh  Orane, 
"  WhereaSy  a  warrant  of  arrest  having  been  issued  on  the 
twenty-fourth  day  of  October,  A,  D,  1883,  in  the  Circuit  Court 
for  the  county  of  Douglas,  charging  S.  W.  Crane  and  Elizabeth 
Crane  with  the  crime  of  contempt  of  court,  and  they  having 
been  duly  admitted  to  bail  in  the  sum  of  $500  each,  we,  8.  W. 
Crane  and  Elizabeth  Crane,  principals,  of  Multnomah  County, 
State  of  Or^on,  and  E.  S.  Crane  and  W.  E.  Crane,  sureties,  of 
the  same  place  aforesaid,  by  occupation  millers,  hereby  under- 
take that  the  said  S.  W.  Crane  and  Elizabeth  Crane  shall 
appear  and  answer  the  charge  above  mentioned  in  whatever 
court  it  may  be  prosecuted,  and  shall  at  all  times  render  them- 
selves amenable  to  the  order  and  process  of  the  court,  aud,  if  con- 
victed, shall  appear  for  judgment  and  render  themselves  in 
execution  thereof,  or  if  they  fail  to  perform  either  of  those  con- 
ditions, that  sfe  will  pay  to  the  State  of  Oregon  the  sum  of 
$1,000. 

"  Witness  our  hands  and  seals  this  twenty-sixth  day  of  Octo- 
ber, A,  D.  1883. 

"Elizabeth  Crane,    [seal.] 
"S.  W.  Crane,  [seal.] 

"W.  E.  Crane,  [seal.] 

"E.  S.  Crane."  [seal.] 
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The  case  herein  was  an  action  to  recover  the  penalty  men- 
tioned in  said  undertaking.  It  was  tried  by  the  said  Circuit 
Court  without  a  jury.  Said  court  found  for  the  respondent,  and 
the  judgment  appealed  from  was  entered  thereon.  The  ques- 
tion made  here  is,  whether  the  facts  found  by  the  Circuit  Court 
.are  sufficient  to  sustain  the  conclusions  of  law.  The  following 
are  said  facts: — 

"  1.  It  is  not  true  that  on  May  14, 1884,  as  allied  in  the  com- 
plaint, the  undertaking  upon  which  this  action  is  based  was,  by 
the  Circuit  Court  of  Douglas  County,  declared  forfeited  or 
ordered  prosecuted,  but  it  is  true  that  neither  S.  W.  Crane  nor 
Elizabeth  Crane  app^red  in  person  at  said  time. 

*^2.  That  on  May  20,  1884,  the  contempt  proceeding  against 
S.  W.  and  Elizabeth  Crane,  mentioned  in  the  complaint  in  this 
action,  came  on  for  trial,  when  said  parties  appeared  by  counsel 
and  said  cause  was  tried,  and  said  S.  W.  and  Elizabeth  Crane 
were  each  adjudged  guilty  of  contempt  and  each  fined  one  hun- 
dred dollars,  and  be  committed  to  jail  one  day  for  every  two 
dollars  of  such  fine,  or  until  said  fine  be  paid ;  and  it  was  further 
ordered  and  adjudged  that  the  undertaking  set  out  in  the  com- 
plaint in  this  action  be  and  the  same  was  at  said  time  declared 
forfeited  and  ordered  prosecuted. 

"3.  That  neither  said  S.  W.  Crane  nor  Elizabeth  Crane  were 
present  at  said  trial,  or  at  any  time  during  the  term  of  court  at 
which  said  cause  was  tried  and  said  judgment  entered,  nor  did 
either  of  said  parties  appear  for  judgment  or  render  themselves 
in  execution  thereof. 

"  4.  That  said  S.  W.  Crane  and  Elizabeth  Crane  both  having 
failed  and  neglected  to  pay  said  fine  or  render  themselves  in 
judgment  therefor,  on  June  25,  1884,  a  commitment  was  duly 
issued  on  the  judgment  mentioned  in  finding  No.  2,  and  said 
S.  W.  Crane  was  arrested  by  the  sheriff  of  Douglas  County  and 
placed  in  jail  as  directed  in  said  judgment. 

'^5.  That  the  appeal  from  the  judgment  mentioned  in  finding 
No.  2  was  not  taken  until  after  said  S.  W.  Crane  was  arrested 
by  the  sheriff  of  Douglas  County  as  mentioned  in  finding 
No.  4/' 
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The  findings  do  not  set  out  all  the  facts  alleged  in  the  plead- 
ings. By  reference  to  the  answers  it  will  foe  seen  that  an  appeal 
was  taken  to  this  court  by  the  said  S.  W.  and  Elizabeth  Crane, 
from  the  judgment  referred  to  in  said  finding  No.  2,  where  the 
same  was  affirmed,  the  case  remanded  to  the  Circuit  Court,  and 
the  judgment  paid  off,  together  with  the  costs  of  the  appeal, 
which  facts  seem  to  have  been  conceded  upon  the  trial  hereof. 

The  only  question  that  need  be  considered  by  this  court  is,  the 
extent  of  the  liability  the  undertaking  imposed  upon  the  parties 
executing  it — whether,  after  S.  W..and  Elizabeth  Crane  had  been 
ac^udged  to  pay  the  fine,  and  they  had  paid  it,  an  action  could  be 
maintained  against  them  to  recover  the  one  thousand  dollars 
specified  in  the  undertaking — whether  the  Circuit  Court  could 
legally  declare  the  undertaking  forfeited  after  an  appearance  of 
the  parties,  and  submission  to  its  jurisdiction  in  the  pi'oceedings 
in  contempt.  It  will  be  seen  by  a  reference  to  the  statute  upon 
this  subject  that  the  undertaking  is  not  in  strict  accordance  with 
the  terms  prescribed  therein.  Section  647  of  the  Civil  Code 
provides  that  ^Hhe  defendant  shall  be  discharged  from. the  arrest 
upon  executing  and  delivering  to  the  sherifiT,  at  any  time  before 
the  return  day  of  the  warrant,  an  undertaking,  etc.,  to  the  effect 
that  the  defendant  will  appear  on  such  return  day,  and  abide 
the  order  or  judgment  of  the  court  or  officer  thereupon,  or  pay, 
as  may  be  directed,  the  sum  specified  in  the  warrant.''  This 
provision  is  the  authority  of  the  sheriff  for  requiring  or  accept- 
ing an  undertaking,  and  he  has  no  right  to  exact  from  the 
defendant,  in  such  case,  any  other  form  of  security  for  his 
appearance  than  that  which  it  prescribes;  and  whatever  the 
terms  may  be  in  an  undertaking  so  given,  its  l^al  effect,  if  any 
is  to  be  given  to  it  whatever,  must  be  determined  in  accordance 
with  the  provisions  of  said  section  of  the  Code.  The  previous 
section  of  the  Code,  section  646,  provides  that  the  court,  or 
judicial  officer,  before  whom  the  proceeding  for  a  contempt  is 
had,  shall  direct  in  the  warrant  of  arrest  whether  the  person 
charged  may  be  let  to  bail  for  his  appearance,  and  if  he  may  be 
bailed,  the  amount  in  which  he  may  be  let  to  bail ;  and  the  con- 
ditions of  the  undertaking  provided  for  in  section  647  seem  to 
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be  in  the  alternate — that  the  defendant  will  appear  and  abide 
the  order  or  judgment  of  the  court,  etc.,  or  pay  as  may  be 
directed,  the  sum  specified  in  the  warrant.  It  differs  materially 
from  a  recognizance.  In  the  latter,  the  recognizor  acknowledges 
himself  indebted  in  a  sum  of  money  to  be  paid,  etc.,  if  he  failed 
to  do  some  act  In  order  to  discharge  himself  from  the  debt 
he  must  do  the  act,  while  in  the  former  case  the  party  obligated 
undertakes  that  he  will  do  one  of  two  things;  he  will  either 
appear  and  abide  the  order  of  the  court,  etc.,  or  he  will  pay  the 
amount  in  which  he  is  admit]:ed  to  bail,  as  may  be  directed  in 
the  warrant  of  arrest.  The  Supreme  Court  of  the  Seventh 
Judicial  District  of  the  State  of  New  York,  in  the  case  of  Barton 
V.  £utt8,  32  How.  456,  held  that,  where  a  party  was  arrested 
upon  an  attachment  for  contempt,  and  had  given  a  bond  with 
sureties  for  his  appearance  at  court,  to  abide  the  order  of  the 
court,  and  had  been  adjudged  to  have  been  guilty  of  the  mis- 
conduct alleged,  and  punishment  by  fine  and  imprisonment 
ordered,  the  statute  did  not  authorize  the*  bond  to  be  prosecuted 
at  the  same  time  that  a  warrant  of  commitment  was  issued 
against  the  party;  that  it  was  not  the  policy  of  the  statute  to 
give  the  aggrieved  party  two  final  and  complete  remedies  for 
the  same  offense.  I  am  inclined  to  the  opinion  that  the  same 
construction  should  be  given  the  statute  in  question;  that  a 
party  charged  with  being  guilty  of  a  contempt,  and  having  exe- 
cuted an  undertaking  that  he  will  appear  and  answer  to  it,  can- 
not be  tried  for  contempt,  and  be  prosecuted  upon  the  undertaking 
at  the  same  time,  nor  after  having  been  punished  for  contempt 
I  do  not  see  how  the  Circuit  Court  could  have  determined  that 
said  S.  W.  Crane  and  Elizabeth  Crane  did  not  appear  and  abide 
the  judgment  of  the  court  in  the  said  proceeding,  or  failed  to 
pay  the  fine.  They  were  tried,  found  guilty,  and  fined,  and  paid 
the  fine;  they  did  not  appear  in  person,  but  appeared  sufficiently 
to  give  jurisdiction  to  the  court  to  punish  them,  and  I  should 
think  that  would  be  about  as  much  of  an  appearance  as  was 
necessary.  The  warrant  was  irregular  in  not  requiring  them  to 
appear  at  a  specified  day.  Such  a  writ  should  have  a  return 
day.    I  judge  this  had  none  from  the  language  of  the  under- 
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taking,  and  draw  1117  oonclusions  from  that.  There  is  a  feature 
in  the  case  which  tends  to  prejudice  the  appellants.  The  parties, 
S.  W.  and  Elizabeth  Crane,  disobeyed  an  injunction  issued  out 
of  the  court,  and  they  should  have  been  punished  severely  for 
that,  and  I  apprehend  that  they  have  not  been.  Section  650  of 
the  Civil  Code  provides" for  giving  judgment,  in  such  a  case,  that 
the  party  aggrieved  recover  of  the  defendant  a  sum  of  money  suf- 
ficient to  indemnify  them.  I  do  not  see  why,  under  this  section, 
a  recovery  was  not  allowed  in  favor  of  Knott  for  the  $730,  and 
interest  thereon,  when  the  fine  was  imposed.  The  court  had  the 
same  authority  to  allow  this  that  it  did  to  adjudge  the  fine;  but 
this  was  a  matter  for  the  Circuit  Court,  and  there  probably  was 
a  good  reason  for  not  giving  such  judgment.  Because  it  was 
not  done  or  a  larger  fine  imposed  is  no  reason,  however,  for  giv- 
ing the  atatute  a  different  construction  than  that  indicated.  It 
must  have  the  same  interpretation  in  this  case  as  in  aoy  other; 
and  the  view  I  take  of  it  is,  that  there  was  no  liability  upon  the 
undertaking  after  the  proceeding  was  had  in  the  matter  of 
contempt. 

The  judgment  appealed  from  must,  therefore,  be  reversed,  and 
the  case  remanded  to  the  Circuit  Court,  with  directions  to  dismiss 
the  complaint. 


[FUedApriia4,1887.] 

FREDERICK  WILLER,  Respondent,  v.  THE  OREGON 
RAILWAY  AND  NAVIGATION  COMPANY,  Appel- 

LANT. 

PsESOXpnosni  avtbb  Vcbdiot.— If  the  oomplaixit  contftins  any  allegations  nnder 
which  any  evidence  might  haye  been  introduced  which  would  have  authorized 
the  verdict  given,  this  conrt  is  bound  to  presume  that  such  evidence  was  actually 
introduced,  and  that  the  verdict  was  based  thereon. 

Pbofttb— Sfeoulativb  DAXAOXfl.  —  Qenerally  too  remote  to  furnish  a  basis  for 
recovery. 

Ojjse  ur  JuDOMX^T.— Where  the  entire  tenor  of  the  complaint  showed  the  object 
of  the  action  was  to  recover  damages  for  the  wrongful  deprivation  of  the  use  of 
land,  the  court  wiU  give  it  that  construction  after  verdict,  although  the  gains 
from  the  use  of  the  lands  ace  oalkdprq^ 
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Appeal  from  MultDomah  County. 

Dolph,  Bellinger y  MaUory  &  Stmon,  for  Appellant. 

1.  There  can  be  no  recovery  based  upon  the  net  profits  of  the 
farm.  {Rhodes  v.  Baird,  16  Ohio  St.  673;  Gr^fin  v.  CMtw,  16 
N.  Y.  489;  Barnard  v.  Poor,  21  Pick.  381;  -De  ia  Zerda  v. 
-Kbm,  25  Tex.  Sup.  188.) 

2.  The  general  damages  laid  in  the  declaration  in  the  ordi- 
nary form  is  distributable  over  the  general  counts  in  the  declara^ 
tion.    (1  Sutherland  on  Damages^  760.) 

3.  It  was  error  to  render  a  judgment  larger  than  is  recover* 
able  under  the  all^ations  of  the  oomplamt. 

G.  0,  Ames,  for  Respondent. 

1.  That  the  twenty  acres  of  land  are  rendered  of  no  value  is 
a  proper  element  of  damages.  {Tippen  v.  Wardj  5  Or.  450 ; 
Marsk  v.  TrvUinger,  6  Or.  356.) 

2.  The  third  assignment  of  damages  is  a  proper  and  sufficient 
allegation  of  damages,  and  will  sustain  a  judgment. 

3.  Had  improper  evidence  been  submitted,  prejudice  would 
have  appeared  in  a  bill  of  exceptions.  Evidence  of  profits  are 
often  allowed  as  an  element  of  damages.  {Nebraska  City  v. 
Campbdly  2  Bland,  590;  P.  W.  &  B.  R.  R.  Co.  v.  Howey  13 
How.  307,  344.) 

4.  The  objection  comes  too  late  after  verdict  and  judgment. 
(Pomeroy's  Rem.  and  Rem.  Rights,  §§  435,  549,  566;  Bliss  on 
Code  Pleading,  §§  438,  442;  see  especially  §  439;  Davidson  v. 
0.  &  a  R.  Co.  11  Or.  136;  Damd  v.  WaJterSy  11  Or.  448; 
Odxyrn  v.  (?rat?e8,  11  Or.  626.) 

Strahan,  J. — On  the  trial  of  this  cause  in  the  court  below 
the  plaintiff  recovered  a  judgment  for  six  hundred  dollars.  The 
only  material  question  presented  on  this  appeal  is  whether  or 
not  the  allegations  of  the  complaint  are  sufficient  to  sustain  the 
judgment.  As  much  of  the  complaint  as  is  necessary  to  be  stated 
is  as  follows :  ^'  That  the  plaintiff,  prior  to  the  time  above  men- 
tioned^ had  two  steamboat  landings  on  the  banks  of  the  Colum- 
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bia  River  and  on  the  premises  described  in  the  pleadings,  an  1 
that  the  steamboats  which  navigated  the  said  river  were  accus- 
tomed to  land  thereat  and  to  discharge  supplies  for  the  plaintiff, 
and  to  take  on  his  farm  produce,  and  to  ship  the  same  therefrom ; 
that  one  of  the  said  landings  was  at  a  point  adjacent  to  the  west 
side  of  the  projection  and  elevation  known  as  Table  Rock,  and 
was  used  as  a  landing  place  as  aforesaid  by  the  plaintiff  at  the 
time  of  low  water;  that  the  other  one  of  said  landings  was  at  a 
point  about  four  hundred  and  thirty  feet  west  of  the  first-men- 
tioned landing,  and  was  the  terminus  of  a  certain  county  road, 
and  was  used  by  the  plaintiff  in  time  of  high  water  for  the  purpose 
aforesaid.  That  the  plaintiff  had,  prior  to  the  twenty-eighth 
day  of  May,  1881,  constructed,  opened,  and  maintained  a  farm- 
way  or  road  from  the  said  steamboat  landing  on  his  said  prem- 
ises to  the  southern  portion  of  his  said  farm,  connecting  the  said 
landing  with  the  improved  portion  of  his  said  farm  and  the 
buildings  thereon.  That  on  or  about  the  twenty-eighth  day  of 
May,  1881,  the  plaintiff  sold  to  the  defendant,  the  said  O.  R. 
&  N.  Co.,  the  following  estate  in  the  above-described  parcel  of 
land:  *A  strip  of  land  one  hundred  feet  in  width,  being  fifty 
feet  in  width  on  each  side  of  and  parallel  with  the  center  line  of 
the  main  track  of  the  O.  R.  &  N.  Co.'s  railroad,  as  the  same  is 
staked  out  and  located  over  and  across  the  above-described  land 
of  Frederick  Wilier,  to  have  and  to  hold  the  same  unto  the  said 
O.  R.  &  N.  Co.,  its  successors  and  assigns  forever,  for  the  purpose 
of  building,  operating,  and  maintaining  a  railroad  thereon.' 
That  at  the  time  of  the  said  sale  by  the  plaintiff  to  said  O.  R.  & 
N.  Co.,  and  as  a  part  of  the  consideration  therefor,  the  defendant 
covenanted  and  agreed  with  the  said  plaintiff  that  it  would  con- 
struct, provide,  and  maintain  two  wagon-road  crossings  across 
the  railroad  track,  by  it  to  be  constructed  across  the  above- 
described  premises  and  across  the  land  so  conveyed  by  the  said 
plaintiff  to  the  defendant.  That  by  the  said  agreement  one  of 
said  wagon-road  crossings  was  to  be  near  the  western  base  of 
Table  Rock  just  west  of  the  point  where  tunnel  No.  1  pierces 
said  Table  Rock,  and  at  a  point  where  said  right  of  way  crossed 
said  farm-way  of  plaintiff,  and  the  other  crossing  was  agreed  to 
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be  where  the  oounty  road  crossed  the  said  railroad  line  at  a  point 
about  five  hundred  feet  west  of  the  base  of  said  Table  Rock ; 
that  pursuant  to  said  contract  of  sale  and  purchase  the  defend- 
ant entered  upon  said  premises  in  the  year  1881  and  constructed 
its  railroad  thereon  and  across  said  premises ;  that  the  defend- 
ant failed  and  neglected  to  construct  or  provide  the  wagon-road 
crossings,  or  either  of  them^  pursuant  to  the  teems  of  said  agree- 
menty  or  at  all,  or  maintain  the  same. 

"That  at  the  points  where  said  railroad  crosses  said  farm-way 
of  the  plaintiff,  the  said  railroad  track  is  elevated  above  the  level 
of  the  earth  adjacent  thereto  about  thirty  feet,  and  that  within 
the  limits  of  said  one  hundred  feet  aforesaid,  so  granted  by 
plaintiff  to  defendant,  the  embankment  leading  to  the  top  of  the 
railroad  track  rises  at  an  angle  of  more  than  forty-five  degrees; 
that  the  said  embankment  within  said  one-hundred-foot  limit  is 
rocky,  rough,  and  inaccessible  for  wagons  and  teams.  That  the 
railroad  is  so  constructed,  that  at  the  points  of  said  crossing  of 
the  said  farm-way,  it  wholly  cuts  off  the  plaintiff  from  all  access 
to  the  Columbia  River;  that  said  railway  track  separates  the 
farm  of  the  plaintiff  into  two  tracts;  that  between  said  railroad 
track  and  the  Columbia  River,  the  plaintiff  owns  a  tract  of  about 
twenty  acres  of  pasture  and  meadow  land,  and  that  the  same  was 
of  the  value  of  twenty  dollars  per  acre;  that  said  farm- way  was 
and  is  the  only  means  of  access  to  said  twenty-acre  tract,  and  that 
Faid  railroad  has  cut  off  the  said  land  and  rendered  the  same 
inaccessible  and  of  no  value.  That  the  use  of  said  twenty-acre 
tract  was  reasonably  worth  the  sum  of  fifty  dollars  per  annum; 
that  since  the  defendant  entered  upon  the  premises  aforesaid  and 
commenced  the  construction  of  its  railroad,  the  use  of  said  tract 
of  laud  has  been  worth  nothing  by  reason  of  the  same;  that  on 
the  south  side  of  said  railroad  track  the  plaintiff  had  cleared  and 
improved  a  portion  of  his  farm  and  erected  his  farm  buildings 
thereon ;  that  the  farm-way  above  mentioned  was  the  only  means 
of  access  to  the  Columbia  River;  that  plaintiff  has  no  other  road 
or  means  of  access  to  his  said  farm  other  than  by  the  Columbia 
River,  by  means  of  steamboats ;  that  the  defendant  by  construct- 
ing its  railroad  in  the  manner  aforesaid,  and  by  failing  and  n^ 
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lectingto  construct  and  maintain  the  said  crossings  over  its  road, 
cut  the  plaintiff  off  from  market  and  from  all  communication 
with  the  Columbia  River  and  the  steamboats  plying  thereon ; 
and  the  plaintiff  was  damaged  thereby  in  the  sum  of  seven  hun- 
dred and  fifty  dollars,  in  the  manner  following,  to  wit:  That  at 
the  time  the  defendant  entered  upon  and  took  possession  of  the 
premises  in  the  manner  aforesaid,  the  net  profits  of  the  said  farm 
of  the  plaintiff  were  reasonably  worth  seven  hundred  and  fifty 
dollars,  from  the  twenty-eighth  day  of  May,  1881,  to  the  present 
time;  but  that  the  defendant  by  cutting  off  all  access  to  the  said 
farm,  and  by  depriving  the  plaintiff  of  access  to  market,  deprived 
the  plaintiff  of  all  profits  therefrom,  and  rendered  ike  possession 
thereof  of  no  value  to  the  plai'nJliff.  That  the  plaintiff  has  been 
damaged  by  the  failure  of  the  defendant  to  construct  and  main- 
tain the  crossings  aforesaid  in  the  sum  of  fourteen  hundred 
dollars/' 

No  exceptions  were  taken  upon  the  trial  either  to  the  admission 
or  exclusion  of  evidence,  or  to  instructions  given  to  the  jury  or 
refused.  Nor  is  it  now  claimed  or  pretended  that  there  was  any 
error  committed  by  the  court  in  any  of  these  particulars. 

The  errors  assigned  in  the  notice  of  appeal  are: — 

1.  Error  of  the  court  in  denying  the  defendant's  motiou  for 
a  new  trial. 

2.  Error  of  the  court  in  rendering  judgment  for  the  plaintiff 
for  any  other  or  greater  sum  than  two  hundred  and  fifty  dollars. 

3.  Error  of  the  court  in  rendering  judgment  herein. 

The  first  and  third  errors  assigned  were  not  insisted  upon  at 
the  argument,  and  we  therefore  think  it  unnecessary  to  notice 
them. 

Damages — Pleading,  The  second  assignment  of  error  is  the 
only  one  relied  upon*  On  the  argument,  counsel  for  the  appel- 
lant insisted  that  the  complaint,  properly  construed,  would  allow 
the  plaintiff  to  recover  for  the  use  of  twenty  acres  of  land  for  five 
years  at  fifty  dollars  per  year,  and  that  it  was  not  broad  enough 
to  include  any  other  items  of  damages.  In  this  counsel  for  appel- 
lant is  mistaken.  It  is  true  there  is  a  great  deal  of  surplusage 
in  the  complaint,  and  its  real  force  is  weakened  by  its  redun- 
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danoies ;  but  after  verdicty  if  there  are  any  all^ations  in  the  oom* 
plaint  under  which  evidence  might  have  been  introduced  which 
would  have  justified  the  verdict,  we  are  bound  to  presume  it  was 
introduced  and  that  the  verdict  is  based  thereon.  The  general 
rule  on  the  subject  of  recovering  profits  as  damj^es  is  undoubt- 
edly as  contended  for  by  counsel  for  appellant.  They  are  specu- 
lative and  too  remote  to  furnish  the  basis  of  a  recovery ;  but  this 
rule  is  not  without  its  exceptions.  But  in  this  case  the  allega- 
tions of  the  complaint^  or  some  of  them,  were  broad  enough  to 
admit  a  wider  inquiry  upon  the  trial  than  that  contended  for  by 
appellant.  Besides  this  we  think  after  verdict,  and  for  the  pur- 
pose of  overthrowing  it,  the  allegations  of  the  pleadings  ought 
not  to  receive  a  narrow  or  illiberal  construction,  but  on  the  con- 
trary, it  ought  to  be  liberally  construed  with  a  view  to  substan- 
tial justice  between  the  parties.  (Civ.  Code,  §  83.)  Taking  this 
entire  pleading  together,  and  construing  its  allegations  according 
to  the  requirements  of  the  Code,  the  allegations  in  relation  to 
the  profits  mean  no  more  than  that  the  vse  of  said  premises  were 
worth  the  amount  stated  during  the  period  specified. 
The  judgment  appealed  from  must  be  affirmed. 


[Filed  April  25, 1887.] 

LOUIS    BELFILS,  Appellant,  t>.    A.  C.   liJiINT, 
Respondent. 

FoBOmzx  Ebtbt,  Sxbyiob  of  SuKMoire  nr.  ^Beotion  8  of  the  JuBtioe's  Act,  proyiding 
that  the  defendant  shall  be  required  to  appear  not  less  than  six  nor  more  than 
twenty  days  from  the  date  thereof,  does  not  apply  to  actions  of  forcible  entry  and 
detainer. 

Bake. — Section  1  of  the  Forcible  Entry  and  Detainer  Act  only  prescribes  that  the 
service  is  to  be  made  in  the  same  manner,  and  a  return  be  made  as  in  other  cases, 
and  defendant  in  such  case  may  be  required  to  answer  not  less  than  two  nor 
more  than  four  days  after  service. 

StTMUOMS,  Pboof  of  Sebtics  of.~A  return  to  a  summons  which  fails  to  show  that 
a  copy  of  the  complaint  oertifled  to  by  the  Justice  of  the  peace,  before  whom  the 
cause  was  pending,  or  by  the  plaintiff  or  bis  agent  or  attorney,  is  insufficient  to 
sustain  a  Judgment  by  default. 

.   Appeal  from  Douglas  County.    Beversed. 
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Wm.B.  FFtSw,  for  Appellant. 

1.  The  sammoDS  reqaires  the  defendant  to  appear  at  an  earlier 
day  than  allowed  by  law,  and  a  judgment  given  in  such  a  case 
will  be  set  aside.     (Hunsucker  v.  Coffin,  2  Or.  107,  111.) 

2.  In  this  case  the  justice's  docket  shows  no  return,  and  the 
return  on  the  summons  does  not  show  that  a  certified  copy  of  the 
complaint  was  served.  (Code,  p.  115,  §  54,  and  p.  463,  §  7; 
York  V.  Crawford,  42  Miss.  508;  Davis  v.  Patty,  42  Miss.  509; 
JBkndl£y  v.  Ba^xma,  32  Tex.  328.) 

3.  A  continuance  was  granted  in  this  case  on  motion  of  plaint- 
ifiF  for  more  than  two  days.  That  this  was  error,  see  Code,  p.  614, 
§  6.  That  such  a  continuance  is  a  discontinuance  of  the  action, 
see  Cowan's  Treatise,  §  1227;  Stadler  v.  Moore,  9  Mich.  264; 
Brady  v.  Tabor,  29  Mich.  199 ;  Scvdler  v.  George,  31  N.  W.  Bep. 
841. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that  it  does  not  show  that  plaintiff  has  ever 
been  in  possession  of  said  premises.  {Treat  v.  Stuart,  5  Cal.  113; 
Preston  v.  Kehoe,  15  Cal.  315;  Warburton  v.  Doble,  38  Cal, 
619;  Smith  v.  Galbraith.  11  Or.  516.) 

W.  T.  Bums,,  for  Respondent. 

LoBD,  C.  J. — This  was  an  action  brought  in  a  Justice's  Court 
to  recover  the  possession  of  certain  premises  under  the  Forcible 
Entry  and  Detainer  Act.  Judgment  went  against  the  defendant 
Belfils  in  that  action,  for  the  possession  of  the  premises  for  want 
of  an  answer.  He  then  applied  to  the  Circuit  Court.,  and  obtained 
a  writ  of  review,  which,  upon  the  hearing,  that  court  dismissed, 
and  judgment  was  entered  in  accordance  therewith,  from  which 
be  appeals  to  this  court. 

Simmons,  when  returnable.  The  first  assignment  of  error  is  to 
the  effect  that,  in  an  action  of  forcible  entry  and  detainer,  a  sum- 
mons which  requires  the  defendant  to  appear  and  answer  in  less 
than  six  days  after  its  date  is  void.  The  summons  was  dated 
October  15, 1886,  and  required  the  defendant  to  appear  before 
the  justice  on  the  nineteenth  day  of  October,  1886.    The  objec- 
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tion  is  based  on  the  assomption  that  section  8  of  the  Justice's 
Act  (Code  Civ.  Proc.  463),  is  applicable  to  actions  of  forcible 
entry  and  detainer.  That  section  provides  that  the  summons 
must  require  the  defendant  to  appear  at  a  time  named  therein, 
not  less  than  six  nor  more  than  twenty  days  from  the  date  thereof. 
Section  4  of  the  Forcible  Entry  and  Detainer  Act  provides  that 
the  action,  except  as  hereinafter  specially  provided,  shall  be  in 
all  respects  conducted  as  other  actions  before  justices  of  the 
peace.  Section  6  provides  that  ^'the  summons  shall  be  served  , 
and  returned  as  in  other  cases.  Such  service  shall  not  be  less 
than  two  nor  more  than  four  days  before  the  day  of  trial 
appointed  by  the  justice."  (Misc.  Laws,  614.)  It  is  argued 
that  by  force  of  these  provisions,  and  particularly  the  words 
''shall  be  served  and  returned  as  in  other  cases/'  section  8, 
supraj  as  to  time,  applies,  and  consequently  that  the  summons 
was  void,  as  the  justice  could  not  bring  the  cause  to  trial  in  less 
than  six  days. 

We  are  not  able  to  concur  in  this  result.  The  language  referred 
to,  ''served  and  returned  as  in  other  cases,"  only  means  that  the 
service  is  to  be  made  in  the  same  manner,  whether  personally 
or  otherwise,  as  is  done  in  other  cases,  and  that  when  done, 
the  officer  make  a  return  thereof  to  the  court — a  report  showing 
the  manner  in  which  he  performed  the  duty  imposed  upon  him  — 
as  is  done  in  other  ca^es.  It  has  no  reference  to  the  time  pre- 
scribed by  section  8  for  other  actions,  as  section  5  shows  it  was 
the  evident  intention  to  make  the  time  less  than  that  prescribed 
by  section  8.  It  only  indicates  that  the  modes  of  doing  these 
official  acts  is  the  same  as  in  other  cases,  although  the  time  of 
appearance  of  the  defendant  is  shortened  after  service  has  been 
obtained  in  this  character  of  action.  The  action  of  forcible  entry 
or  unlawful  detainer  is  a  summary  proceeding,  devised  to  secure 
a  speedy  restitution  of  the  premises  forcibly  or  unlawfully 
detained.  This  being  its  object,  the  purpose  of  section  5,  supra^ 
is  intended  to  aid  in  giving  it  that  efiect,  which  is  inconsistent 
with  the  construction  claimed. 

It  is  next  assigned  as  error  that  the  court  lost  jurisdiction  by 
granting  a  continuance  for  more  than  two  days.    The  transcript 
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shows  that  the  first  service  was  deemed  defective,  and  that  the 
action  was  oontinued  in  order  that  another  sammous  might  be 
served.  For  myself^  I  do  not  think  this  was  a  continuance 
within  the  meaning  of  section  6,  ''that  no  continuance  shall  be 
granted  for  a  longer  period  than  two  days,  unless  the  debt/^  etc., 
or  that  the  authorities  cited  sustain  a  contrary  view.  But  this 
assignment  becomes  unimportant  and  unnecessary  to  decide,  in 
view  of  the  fact  that  the  service  of  the  second  summons  is  deemed 
fatally  defective. 

Proof  of  aervioe  of  summons.  The  return  on  the  summons  does 
not  show  that  a  certified  copy  of  the  complaint  was  served.  It  is 
assumed  that  a  justice  of  the  peace  is  authorized  to  certify  to  the 
copy  of  the  complaint,  although  the  act  regulating  the  practice 
in  Justice's  Court  does  not  expressly  mention  the  subject  of  cer- 
tifying. (See  Marooney  v.  McKari,  3  Or.  372.)  The  provisions 
of  the  law  applicable  are  Code,  p.  115,  g  54;  p.  463,  §  7 ;  p.  465, 
§§  20-22.  Now,  the  return  on  the  summons  does  not  show  that 
a  copy  of  the  complaint  certified  by  the  justice  of  the  peace  before 
whom  the  cause  was  pending,  or  certified  to  by  the  plaintiff,  his 
agent  or  attorney,  was  served  on  the  defendant.  This  is  a  statu- 
tory requirement  which  must  be  observed  before  jurisdiction  can 
be  assumed  or  conferred.  Whether  it  has  been  complied  with  or 
not,  we  must  look  to  the  return  of  the  officer  upon  whom*,  is 
imposed  this  duty.  As  the  return  of  that  officer  does. not  show 
that  a  copy  of  the  complaint,  certified  as  required,  was  served,, 
the  service  is  insufficient  to  warrant  a  judgment  by.  default 
against  the  defendant. 

For  this  reason  we  are  constrained  to  reverse  the  judgment^  of " 
the  court  below,  with  directions  to  reverse  aodl  set  aside  the  judg- 
ment of  the  Justice's  Court 


X?.Ob.— IL 


162  McKay  v.  Mxtsobove.  [Sup.  Ct.' 

Argument  for  Seipondent. 
[Filfid  April  26. 1887.] 

N.   H.    McKAY,   Respondent,  v.    N.  A.   MUSGEOVE 
AND  W.  H.  MUSGROVE,  Appeluusto. 

Pleabzno— OoiiYXBBiov.— It  is  not  neooBBary  to  allege  in  express  terms  in  com- 
plaint for  oonversion  of  property  that  plaintiff  is  the  owner  of  the  property,  pro- 
vided that  fact  appears  from  the  oomplaint  oonolusiTely,  when  the  objection  is 
not  taken  nntil  after  the  yerdict. 

Talus. — A  pleading  will  not  be  deemed  deficient,  after  verdict,  which  does  not 
state  the  valne  of  the  property. 

Bake.— The  defendant  ooald  by  motion  have  compelled  the  complainant- to  have 
made  his  complaint  more  definite  and  certsin,  and  this  coarse  should  have  been 
pnrsned. 

JunozAL  NoTiGB.  —The  court  may  take  Jndidal  notice  that  merchantable  products, 
such  as  hay  and  potatoes,  in  Oregon  liaye  a  valae. 

Appeal  from  Multnomah  Countj.    Affirmed. 

jH".  T.  Bmghamy  and  A.  R.  Coleman,  for  Appellants. 

1.  The  complaint  should  have  allied  ownership  of  the  prop- 
erty. -(Johns  y.  0. 8.  N.  Oo.  8  Or.  36;  Wright  v.  Mdd,  64  How. 
Pr.  117;  Weiner  v.  Lee  Shing,  12  Or.  278.) 

2.  Plaintiff  could  not  show  the  value  of  the  property  unless 
there  was  an  all^ation  of  value  in  the  complaint.  (1  Suthei> 
land  on  Damages,  pp.  173,  174.) 

ifordand  &  Masters,  for  Respondent 

1.  Where  the  action  is  for  conversion,  the  law  infers  an  injury 
measured  by  value  of  the  property,  and  the  injured  party  may 
recover  under  the  general  averment  of  damages.  (1  Sutherland 
on  Damages,  764.) 

5.  An  averment  of  the  value  is  not  necessary  in  trover, 
{Ocmrossv.  Meier,  2  Smith,  E.  D.  34,  314;  Bacon's  Abridgment, 
tit.  Tress.) 

3.  Every  matter  that  would  have  been  admissible  by  way  of 
amendment  is  cured  after  verdict.  (Davidson  v.  0.  &  C  -B.  i2. 
Cb.  11  Or.  136.) 

The  :allegations  of  the  complaint  show  ownership  sufficient 
to  sustain  a  verdict.  (28  Am.  Dec.  153;  1  Addison  on  Torts, 
[Wood's  ed.]  §  532;  Houghton  v.  Beck,  9  Or.  327;  Dams  v. 
WcUers,  11  Or.  448.) 
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Thayeb,  J. — ThLs  appeal  is  from  a  judgment  recovered  in 
&vor  of  the  respondent  against  the  appellants  for  a  conversion 
of  certain  hay  and  potatoes.  The  errors  assigned  are  based  upon 
an  allied  defect  of  the  complaint,  consisting  in  a  failure  upon 
the  part  of  the  respondent  to  aver  ownership  in  himself  at  the 
time  of  the  oonversion ,  and  of  the  value  of  said  articles.  The  sub- 
stance of  the  complaint  is  as  follows :  That  on  the  first  day  of 
October,  1885,  the  respondent  leased  of  the  appellants  their  farm 
for  the  term  of  twelve  months  from  said  date,  and  agreed  to  pay 
therefor  the  sum  of  one  hundred  dollars  per  month ;  that  the 
respondent  occupied  the  farm  during  the  said  term,  during  which 
time  he  planted  a  large  amount  of  potatoes  and  harvested  and 
cut  and  bailed  a  large  amount  of  hay,  which  was  stored  in  the 
born  on  the  premises;  that  on  the  first  day  of  October,  1886,  the 
respondent  surrendered  up  to  appellants  the  premises,  subject  to 
his  right  to  enter  thereon,  and  to  take  therefrom  the  said  hay  and 
dig  and  remove  the  said  potatoes;  that  there  were  in  the  ground 
on  said  premises  eight  hundred  bushels  of  potatoes,  and  in  the 
bam  and  on  the  premises  eighteen  tons  of  baled  hay ;  that  in 
addition  to  the  said  contract  of  leasing,  the  respondent  leased  of 
the  appellants  the  barn  to  store  the  hay  until  he  could  remove  the 
same  therefrom,  and  paid  them  therefor  hay  of  the  value  of  fifteen 
dollars ;  that  respondent  was  proceeding  as  rapidly  as  possible  to 
remove  said  hay  and  to  dig  and  remove  the  potatoes,  when,  on 
the  thirteenth  day  of  October,  1886,  the  appellants  refused  to 
allow  the  respondent  to  dig  or  remove  said  potatoes  or  to  remove 
the  said  hay  from  said  premises,  and  forbade  him  from  removing 
anything  from  the  place  or  from  coming  thereon;  and  that 
appellants  were  using  said  hay  and  potatoes  and  had  converted 
them  to  their  own  use,  by  means  whereof  the  respondent  had  been 
damaged  in  the  full  sum  of  $570,  for  which  he  demanded  judg- 
ment. An  answer  to  the  complaint  was  filed  by  appellants,  con- 
troverting the  allegations  of  conversion  and  damages,  and  the 
issues  so  made  were  tried  by  a  jury,  who  returned  a  verdict  in 
favor  of  the  respondent  for  the  sum  of  $464,55.  Thereupon  the 
appellants'  counsel  filed  a  motion  for  judgment  notwithstanding 
the  verdict  (formerly  a  motion  in  arrest  of  judgment),  which 
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motion  the  court  denied.  Said  counsel  insist  that  the  complaint 
is  defective  in  not  alleging  that  the  haj  and  potatoes  belonged  to 
the  respondent  at  the  time  of  the  conversion^  also  in  not  alleging 
their  value;  and  that. their  exception^  which  was  made  to  the 
introduction  of  proof  of  their  value  upon  the  trial,  was  well 
taken. 

AUegatian  of  ownership.  The  allegations  of  the  complaint  are 
not  direct,  that  the  respondent  was  the  owner  of  the  articles 
alleged  to  have  been  converted,  at  the  time  of  their  conversion; 
but  they  show  that  he  was  such  owner  so  conclusively  that  to 
have  further  stated  the  fact  in  direct  terms  would  practically 
have  been  superfluous.  Whether  the  complaint  is  open  to  objec- 
tion or  not  upon  that  point  by  demurrer  or  motion  is  of  no  conse- 
quence if  good  after  verdict,  and  that  it  is  good  after  verdict  there 
can  be  no  question.  And  upon  the  point  that  it  was  objection- 
able in  not  containing  any  allegation  of  the  value  of  the  articles 
on  demurrer,  I  am  inclined  very  much  to  doubt. 

Allegatixm  of  value.  In  the  form  given  in  2  Chitty^s  Plead- 
ings, page  836,  for  a  declaration  in  trover,  an  averment  of  the 
value  of  the  thing,  ^'  that  the  plaintiff  was  possessed  as  of  his  own 
property,"  is  indicated  as  necessary,  and  in  note  "r"  thereto  it  is 
said  "  that  property  must  be  described  to  be  of  some  value,"  and 
a  reference  is  made  to  B.  &  A.,  271,  as  authority. 

The  averment,  however,  evidently  was  not  required  in  order 
to  apprise  the  defendant  of  the  value  of  the  property  that  would 
be  claimed  at  the  trial.  Some  of  the  cases  cited  by  respondent's 
counsel  herein  show  this  to  be  so.  Qmrosa  v.  Jfcier,  2  Smith, 
E.  D.  is  to  that  effect.  It  seems  to  me  that  the  only  object  of 
such  an  averment  is  to  show  that  the  plaintiff  has  a  general  or 
special  property  in  the  thing  converted,  which  he  cannot  have 
unless  it  have  a  value.  If  it  were  of  such  a  nature  that  the  court 
could  not  take  judicial  notice  that  it  had  any  value,  the  averment 
might  be  essential,  as  a  person  could  not  have  a  property  in 
something  that  was  worthless.  I  can  discover  no  other  neces- 
sity for  allegiog  that  the.  property  was  of  some  stated  value. 
The  conversion  is  the  gist  of  the  action,  and  the  value  of  the 
property  is  evidence  of  the  amount  of  damages  the  plaintiff  has 
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sustained.  It  is  nsaal^  however,  to  state  the  value  in  the  com- 
plaint, and  although  the  court  may  be  authorized  to  take  judi- 
cial notice  that  hay  and  potatoes  in  Oregon  have  a  value,  yet  it 
would  have  been  as  well  had  the  respondent  alleged  it.  The 
complaint  in  this  case  is  not  a  model  pleading  by  a  long  way. 
It  is  very  loosely  drawn  generally.  The  respondent's  counsel 
should  have  allied  that  he  was  the  owner  and  entitled  to  the 
possession  of  certain  hay  and  potatoes,  describing  them  and  stat- 
ing their  value,  and  that  the  appellants  wrongfully  converted 
them  to  their  own  use  to  his  damage  in  a  certain  sum.  That 
probably  would  have  obviated  this  contention. 

The  appellants,  however,  could  by  motion  have  compelled  him 
to  make  the  complaint  more  definite  and  certain,  and  they  should 
have  done  so  instead  of  accepting  it  as  su£Scient,  and  then  attempt- 
ing to  take  advaniage  of  a  mere  defect  of  statement  of  title  by 
an  appeal. 

A  pleading  after  verdict  will  not  be  deemed  defective  unless 
it  lack  a  material  all^ation  as  defined  by  section  93  of  the  Code. 
This  complaint  is  not  defective  to  that  extent  under  any  view. 

The  judgment  appealed  from  will  therefore  be  afiSrmed. 


[Filed  April  25, 1887.] 

S.  M.  BEERY,   Respondent,    v,   SOL.   KING  et   ax.. 
Appellants. 

Degbbs  Caxsov  be  Gollatbballt  Attacked.— In  a  saii  to  enjoin  the  enforce* 
ment  of  a  decree  creating  a  lien  on  certain  land,  which  had  been  purchased  by 
the  plaintiff  sabfleqnent  to  the  rendition  of  the  decree  fh>ni  the  Judgment 
•  debtor ;  held,  (1)  That  the  decree  could  not  be  collaterally  attacked  unless  it 
was  absolutely  void.  (2)  That  the  fact  that  the  complaint  upon  which  the 
decree  was  obtained,  being  for  the  foreclosure  of  a  mortgage,  did  not  set  forth 
the  consideration  of  the  mortgage,  was  an  irregularity  which  could  have  been 
objected  to  in  the  trial  by  the  defendant,  but  did  not  invalidate  the  decree  finally 
obtained. 

BiiFCLATioK.— It  is  immaterial  that  the-appointment  of  a  referee  is  unauthorized 
where  the  parties  have  stipulated  that  the  testimony  taken  by  him  may  be  used 
in  the  trial  of  the-caose. 

Appeajj  firom  Benton  County.    Reversed. 
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/.  W.  Baybum,  for  Bespondent. 

The  complaint  did  not  all^  facts  sufficient  to  confer  jurisdic- 
tion in  the  foreclosure  suit.  {Moore  v.  Ellia,  18  Mich.  77 ;  Damp 
V.  Toum  of  Dana,  29  Wis.  419;  United  States  v.  Arredcmda,  6 
Peters,  709 ;  Fleiohman  v.  Walker,  91  111.  318 ;  Phippa  v.  KeOey, 
12  Or.  213.) 

A  judgment  coram  nonjvdioe  is  void. 

John  Kehay,  and  W.  S.  McFadden,  for  Appellants. 

A  person  not  a  party  to  a  judgment  or  decree  cannot  proceed 
against  it,  if  it  did  not  at  rendition  affect  his  rights. 

Having  taken  the  land  subject  to  a  decree  to  which  his  grantor 
did  not  object,  the  grantee  must  abide  by  the  lien.  (Freeman 
on  Judgments  [3d  ed.],  §§  118,  124,  130,  134,  512.) 

The  complaint  states  facts  sufficient  to  constitute  a  cause  of 
suit.    (2  Jones  on  Mortgages,  §§  1452, 1466.) 

Lord,  C.  J. — This  was  a  suit  in  equity  to  enjoin  the  defend- 
ants from  selling  certain  lands,  now  owned  by  the  plaintiff,  upon 
a  certain  execution  issued  for  that  purpose.  Briefly,  the  &cts 
are:  That  one  C.  S.  Preston  commenced  a  suit  in  March,  1881, 
to  foreclose  a  mortgage  upon  certain  lands  described  therein, 
executed  by  Greorge  M.  Stroup  and  wife  to  secure  the  payment 
of  a  certain  note  to  J.  J.  Whitney,  which  was  duly  assigned  to 
him.  After  due  and  legal  service,  no  appearance  was  entered 
by  the  defendant  Stroup,  and  a  decree  by  default  was  rendered, 
ordering  the  sale  of  the  mortgaged  property,  and  providing,  iu 
the  event  of  a  deficiency  after  such  sale,  for  a  personal  judgment 
for  the  balance.  This  decree  was  duly  docketed,  and  subse- 
quently an  execution  was  issued  under  which  the  mortgaged 
property  was  sold,  but  for  an  amount  less  than  the  amount  due, 
which  was  credited,  and  no  other  payments  have  been  made.  At 
the  time  the  decree  was  docketed,  Stroup  was  the  owner  of  cer- 
tain other  real  property  which  by  mesne  conveyances  the  plaintiff 
Berry  now  owns,  and  against  which  property  the  execution 
sought  to  be  enjoined  was  issued  to  sell  for  the  payment  of  such 
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deficiency,  at  the  instance  of  the  defendant  King^  in  the  present 
suit,  who  claims  to  be  the  owner  of  said  judgment  by  assign- 
ment. Substantially  upon  this  state  of  facts  the  court  found  as 
a  conclusion  of  law  that  the  decree  in  the  foreclosure  suit  was 
void,  presumably,  on  the  ground  that  the  complaint  in  that  suit 
did  not  state  facts  sufficient  to  constitute  a  cause  of  suit,  and 
that  the  plaintiff  was  entitled  to  have  the  injunction   made 


Decree  earmot  be  aitcbciked,  unless  void.  It  will  be  noted  tliat 
the  plaintiff  in  this  suit  took  the  property  subject  to  the  lien  of 
the  judgment  upon  which  the  execution  is  now  issued  and  which 
he  seeks  to  enjoin.  Having  taken  the  land  subject  to  a  lien  of 
which  the  grantor  made  no  complaint,  he  is  entitled  to  no  indul- 
gence; and,  unless  the  decree  is  void — a  nullity — the  land  in 
question  should  be  subjected  to  its  payment.  The  attack  of  the 
plaintiff,  being  collateral,  and  against  a  decree  to  which  he  was 
not  a  party,  and  which  in  no  way  affected  his  rights  at  its  ren- 
dition, and  with  which  his  grantors  were  satisfied,  he  cannot 
impeach  or  avoid  it,  or  enjoin  an  execution  issued  upon  it, 
unless  the  decree  is  void  for  want  of  junsdiction  in  the  court 
which  pronounced  it. 

Decree  not  void.  The  objection  urged  is  that  the  complaint  in 
the  foreclosure  suit  does  not  set  out  the  condition  of  the  mort- 
gage. The  complaint  was  evidently  drafted  from  one  of  Esteems 
forms,  and  with  this  exception,  admittedly,  contains  all  the  gen- 
eral requisites  of  a  complaint.  (See  2  Estee's  Pleadings,  p.  138, 
form  558.)  It  alleges  the  execution  and  delivery  of  the  note 
and  mortgage,  the  names  of  the  parties  to  them,  the  date  and 
amount,  when  and  where  the  mortgage  was  recorded,  a  descrip- 
tion of  the  premises,  the  amount  claimed  to  be  due,  the  default 
upon  which  the  right  of  suit  has  accrued,  the  assignment  whereby 
the  right  of  the  plaintiff  arises  to  maintain  the  suit,-tlie  terms 
of  the  note,  and  the  execution  of  the  mortgage  for  the  purpose 
of  securing  its  payment,  an  explicit  statement  of  the  relief 
sought;  but  it  does  not  set  out,  as  is  usual,  the  conditions  of 
the  mortgage.  Confessedly,  the  subject-matter  was  within  the 
equity  jurisdiction  of  the  court;  it  had  jurisdiction  of  the  parties, 
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and  the  facts  set  up  were  safficient  to  aathorize  the  court  to  hear 
and  determine  them.  It  may  be  conceded,  that  if  the  objection 
now  urged  had  been  made  by  the  defendants  in  that  suit,  the 
court  would  have  refused  to  proceed,  until  the  plaintiff  obviated 
it;  yet  the  failure  to  make  it  waived  it,  and  authorized  the  court 
to  proceed  to  final  determination  by  decree  which  they  cannot 
now  question  or  impugn,  much  less  the  plaintiff  in  this  collateral 
proceeding.  In  any  event  and  in  any  view,  no  result,  upon 
objection,  could  have  defeated  the  right  of  the  plaintiff  to  amend, 
and  have  his  rights  adjudicated  under  the  mortgage.  The 
defendants  did  not  see  fit  to  object,>what  right  has  the  plaintiff 
in  this  proceeding  to  complain?  No  right  of  his  has  been 
abridged  or  impaired,  or  any  fraud  practiced  upon  him.  In 
fact,  it  may  be  well  doubted  whether  the  allegatimi  complained 
of  is  insufiBcient  in  the  particular  noted.  However  that  may  be, 
we  are  satisfied  that  the  court  had  jurisdiction  of  the  subject- 
matter  and  the  parties,  and  that  the  decree  is  not  void. 

Apj)oi7Ument  of  receiver.  It  is  claimed  that  the  appointment 
of  the  referee  by  the  judge  at  chambers,  for  the  purpose  of  taking 
testimony  concerning  the  assignment  to  the  defendant  King,  was 
unauthorized  by  law,  and  that  such  evidence  cannot  be  ^con- 
sidered. It  is  admitted  that  without  this  evidence  there  is  no 
proof  of  the  assignment  to  the  defendant  King.  Upon  that 
statement  of  the  case,  an  important  question  might  be  presented. 

Stipulation.  But  the  record  discloses  that  at  the  ensuing 
March  term  the  plaintiff  obtained  leave  to  file  an  amended  com- 
plaint, and  then  and  there  it  was  mutually  agreed  that  the  find- 
ings of  fact  before  made  be  considered  as  the  facts  upon  the 
issues  made  by  the  amended  complaint,  and  that  the  suit  proceed 
to  trial  upon  the  report  of  the  testimony  made  by  the  referee. 
In  this  view,  it  is  immaterial  whether  the  appointment  was 
irregular  Dr  not;  the  parties  have  stipulated  in  court  to  proceed 
to  trial  upon  the  evidence  reported  by  the  referee,  have  argued 
their  case,  and  submitted  it  to  the  court,  and  a  decree  has  been 
rendered,  and  they,  or  either  of  them,  cannot  now  avoid  it. 
Without  taking  any  evidence  they  might  have  stipulated  the 
&ct8  to  be  as  reported,  and  proceeded  to  trial  upon  them.    Upon 
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the  whole,  we  find  no  error,  except  in  the  court's  conclusion  of 
law,  and  evidently  this  occurred  from  the  pressure  of  business 
which  deprived  the  learned  judge  of  time  for  deliberation. 
The  decree  must  be  reversed  and  the  bill  dismissed. 


[FUed]la7lO,1887.] 

CEOOK  COUNTY,  Respondent,  v.  BUSHNELL  bt  al,, 
Appellants. 

CoKFLAiziT  VFOV  AN  Offioiaz*  UioxEBZASZMO. — Under  section  888  of  fhe  Code, 
before  an  action  can  be  commenced  upon  an  official  bond  or  undertaking  by  any 
other  person  than  the  obligee  named  in  the  bond,  leave  of  the  court  or  judgo 
thereof,  where  the  action  is  triable,  to  commence  the  action,  most  be  obtained, 
and  a  motion  for  a  Judgment  of  nonsuit  should  be  aUowed  in  the  absence  of 
such  leave. 

Bamii— Faotb  SuFnoxEMTLT  BTATBD.^Wherethe  oomplaintshows  that  the  defendant 
received  money  as  treasurer,  and  foiled  to  deliver  the  same  to  his  successor  in 
office,  it  is  not  necessary  to  allege  that  the  money  belonged  to  the  county  whose 
officer  he  was. 

Appeal  from  Crook  County.    Reversed. 

Statement  of  facts :  Action  upon  an  official  undertaking  of 
Bushndl  as  county  treasurer,  made  to  the  State  of  Oregon.  Com- 
plaint allies  that  the  sum  of  money  came  into  his  hands  as 
treasurer,  and  has  not  been  turned  over  to  his  successor  in  office. 

The  complaint  did  not  all^  that  leave  had  been  obtained  to 
bring  the  action,  nor  that  the  money  was  the  property  of  the 
county. 

Bennett  &  IFiZMm,  for  Appellants. 

The  county  could  not  bring  this  action  without  having  first 
obtained  leave  of  the  court     (Civ.  Code,  §  339.) 

At  common  law,  an  action  on  an  official  bond  could  only  be 
brought  in  the  name  of  the  obligee  named  therein.  {InhabilarUs 
of  North  V.  Ehoell,  4  Gray,  81 ;  OamUchad  v.  Moore,  88  N.  C.  39.) 

W.  R  Mis,  J.  N.  Duncan,  &  A.  Johm,  and  W.  8.  A.  Johns, 
for  Bespondent. 
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As  the  coantT^s  right  of  action  against  defendant  Basfaneli 
does  not  rest  on  the  undertaking,  the  motion  for  nonsuit  was 
properly  overruled.  {StaJte  v.  Mulinomah  Ooufdy^  13  Or.  287; 
Code,  p.  "766,  §  80.) 

Appellants  waived  the  question  involved  in  their  motions  for 
nonsuit,  as  thej  did  not  stand  on  them,  but  are  before  the  court 
upon  the  questions  raised  by  demurrer.  (Bigelow  on  Estoppel, 
p.  601 ;  Boies  v.  BaU,  72  lU.  108.) 

LoBD,  C.  J. — This  is  an  action  brought  by  Crook  County,  as 
plaintiff*,  against  Bushnell,  ez-county  treasurer,  and  his  bonds- 
men, as  defendants,  to  recover  the  sum  of j  upon  his 

official  undertaking  as  such  treasurer.  The  complaint  alleges 
that  the  defendant  Bushnell  was  duly  elected  treasurer  of  Crook 
County;  that  he  executed  a  bond  in  the  usual  form  to  the  State 
of  Oregon ;  that  the  other  defendants  became  sureties  thereon ; 
and  that  the  sums  of  money  for  which  the  action  is  brought 
came  into  his  hands  as  such  treasurer,  and  have  not  been  turned 
over  to  his  successor  in  office.  The  complaint  does  not  allege 
that  the  plaintiff  had  obtained  leave  of  the  court  to  bring  the 
action,  nor  that  the  money  sought  to  be  recovered  was  the  prop- 
erty of  the  county.  The  defendants  demurred  to  the  complaint 
and  moved  for  a  nonsuit,  both  of  which  were  overruled,  and  the 
defendants  refused  to  plead  further,  whereupon  the  court  rendered 
judgment  as  prayed  for  in  the  complaint;  and  from  this  judg- 
ment the  appeal  is  brought  to  this  court. 

Two  questions  are  raised  for  our  consideration  and  determina- 
tion :  1st.  Could  the  plaintiff  (Crook  County)  bring  this  action 
under  the  statute  without  first  having  obtained  leave  of  the 
court?  and  2d.  Was  the  complaint  insufficient  in  not  show- 
ing that  the  money  sought  to  be  recovered  was  the  property  of 
the  county? 

Leaoe  to  bring  action  mud  be  had.  It  is  provided  by  the  Code 
that:  "When  a  public  officer,  by  official  misconduct  or  n^lect 
of  duty,  shall  forfeit  his  official  undertaking  or  other  security,  or 
render  his  sureties  thereon  liable  upon  such  undertaking  or  other 
security,  any  person  injured  by  such  misconduct  or  neglect,  who 
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is  hj  law  eotitlcd  to  the  benefit  of  the  Beearitj,  maj  maintain  an 
action  at  law  thereon  in  his  own  name  against  the  o£Scer  and  his 
sureties,  to  reoover  the  amoont  to  which  he  may  bj  reason 
thereof  be  entitled/'  (Code,  §  338.)  But  it  is  further  provided 
that:  '^Before  an  action  can  be  commenced  by  a  plaintiff  other 
than  the  State,  or  the  municipal  or  public  corporation  named  in 
the  undertaking  or  other  security,  leave  shall  be  obtained  of  the 
court  or  judge  thereof,  where  the  action  is  triable.  Such  leave 
shall  be  granted  upon  the  production  of  a  certified  copy  of  the 
undertaking  or  other  security,  and  an  affidavit  of  the  plaintiff  or 
some  person  on  his  behalf  showing  the  delinquency.  But  if  the 
matters  set  forth  in  the  affidavit  be  such  that  if  true  the  party 
applying  would  clearly  not  be  entitled  to  recover  in  the  action, 
the  leave  shall  not  be  granted.  If  it  does  not  appear  from  the 
complaint  that  the  leave  herein  provided  for  has  been  granted, 
the  defendant,  on  motion,  shall  be  entitled  to  a  judgment  of 
nonsuit;  if  it  does,  the  defendant  may  controvert  the  all^tion, 
and  if  the  issue  be  found  in  his  favor,  judgment  shall  be  given 
accordingly .''  (§  339.)  At  common  law,  an  action  could  only 
be  brought  ou  a  bond  in  the  name  of  the  obligee.  As  the  State 
is  the  obligee  in  the  bond  in  this  action,  there  could  not  be,  there- 
fore, for  the  want  of  privity  of  contract  between  the  parties,  any 
action  sustained  upon  the  bond  by  the  county  or  other  party 
beneficially  interested.  The  provisions  of  the  sections  cited  are 
designed  to  modify  this  rule  of  the  common  law,  and  to  enable 
others  than  the  State  or  body  politic  named  as  obligee  to  main- 
tain an  action  in  their  own  name.  In  our  State  as  in  other 
States,  official  bonds  prescribed  by  statute,  executed  by  persons 
holding  places  of  public  trust,  and  made  payable  to  the  State  or 
other  body  politic,  are  intended  not  only  to  secure  public  inter- 
ests, but  to  redress  private  wrongs.  This  is  manifest  from  the 
provisions  of  section  338,  «Mpra,  which  evidently  contemplates 
these  two  classes,  one  where  the  bond  is  taken  to  secure  the  rights 
of  the  State  or  public  interests,  and  the  other,  to  protect  the  rights 
of  individuals.  But  section  339  prescribes  the  conditions  on 
which  a  party  other  than  the  State  or  body  politic  named  in  the 
bond  as  obligee  may  maintain  an  action  in  his  own  name.    In 
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effect^  it  provides  that  before  an  action  can  be  commenced  by  a 
plaintiff  other  than  the  State,  or  the  body  politic  named  in  the 
security  or  bond  as  obligee,  leave  must  be  obtained  of  the  court, 
or  the  judge  thereof,  where  the  action  is  triable,  and  the  proof 
to  be  submitted  before  such  leave  shall  be  granted,  and  the  judg- 
ment of  nonsuit  to  which  the  defendant  is  entitled,  when  it  does 
not  appear  from  the  complaint  that  such  leave  has  been  granted. 
The  State  is  the  only  obligee  named  in  the  bond.  The  bond  is 
made  payable  to  it,  and  no  action  can  be  maintained  upon  it  by 
another  party  beneficially  interested,  except  leave  be  granted  as 
provided,  and  this  be  allied  in  the  complaint.  Whoever,  there- 
fore, other  than  the  State,  when  a  breach  of  the  bond  is  com- 
mitted by  its  principal  obligor,  undertakes  to  maintain  an  action 
in  his  or  its  own  name,  without  such  leave  granted  and  allied, 
may  be  nonsuited  on  motion  of  the  defendant.  Crook  County, 
although  a  body  politic,  is  a  plaintiff  in  this  action,  not  named  as 
an  obligee  in  the  bond.  It  is  a  plaintiff,  then,  other  than  the 
obligee  named,  the  State  of  Or^on,  and  must,  before  an-  action 
can  be  commenced  or  maintained,  as  a  plaintiff  in  its  own  name 
on  the  bond,  obtain  such  leave,  and  allege  the  same  in  its  com- 
plaint. Not  having  done  so,  the  motion  for  a  judgment  of  non- 
suit should  have  been  allowed.  As  to  the  second  point,  we  think 
the  facts  alleged  are  sufficient  to  sustain  the  action. 

The  judgment  must  be  reversed  and  the  cause  remanded  for 
further  proceedings. 


[Filed  May  10, 1887.] 

AURA  M.  RALEY  AND  OLIVE  I.  JOHNS,  Appel- 
LANTs,  V.  UMATILLA  COUNTY,  Respondent. 

Counties-- PowBB  to  tazb  Real  PBOPBBTT.~By  general  statate,  /<;each  ooanty 
has  power  to  purchase  and  hold  for  the  use  of  the  county  lands  lying  within  its 
own  limits."  Heldy  that  under  this  statute  the  county  of  Umatilla  had  the 
capacity  to  take  and  acquire  the  legal  title  to  the  premises  in  controTersy. 

Cquktt'b  Capacity  to  taee  cannot  be  Attacked  bt  Gbantob  ob  his  Heibs. — 
By  the  delivery  of  the  deed  to  the  county,  the  grantor  divested  himself  of  title. 
Whether  by  taking  such  title  the  county  violated  or  abused  its  powers  does  not 
concern  the  grantor  or  his  heirs.  If  raised  at  all,  that  quiestion  must  be  made 
by  the  State,  and  not  by  a  private  party. 
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CoBPmoH  ScBSBQUERT— Defined.— To  create  a  condition  snbseqnent  in  a  deed, 
apt  words  are  necesBary,  Bach  as  "on  condition,"  "provided  always,"  "if  it 
shall  so  happen,"  and  the  like. 

Case  in  Judohent.—A  deed  to  the  defendant  made  by  Anra  M.  and  her  former 
husband,  which  contained  the  following  clause:  "The  parties  of  the  first  part 
covenant  to  and  with  the  party  of  the  second  part,  that  they  wiU  warrant  and 
defend  the  same  against  all  claims  whatsoever  to  the  use  and  benefit  of  the 
parties  of  the  second  part,  for  the  special  use  and  no7i%other  of  educational 
purposes,  and  upon  which  block  shall  be  erected  a  college  or  Institution  of 
learning  free  from  all  sectional  or  political  influences ; "  held,  not  to  create  an 
estate  upon  condition  subsequent 

Bemedy  in  Case  of  Condition  Broken.— If  a  condition  subsequent  be  broken,  the 
party  entitled  may  re-enter,  and  if  necessary,  regain  his  estate  by  action,  but 
equity  will  not  aid  him. 

Tbubt,  Uncebtainty  of  Benefigiabies  in  Case  of  Chabitable. — In  case  of  a 
public  charitable  trust,  it  is  not  necessary  to  its  validity  that  the  beneficiaries 
should  be  known.  It  is  the  use  to  which  the  property  is  to  bCLappUed  and  not 
the  particular  persons  to  be  benefited  which  the  law  regards. 

PuBuo  Chabitable  Tbustb.  —Such  trusts  are  generally  favored  and  liberally  con- 
strued by  the  courts. 

Appeal  from  Umatilla  County. 

Robt.  J.  Slatar,  and  Ramsey  &  Bingham^  for  Appellants. 

Cox  &  Minor  J  and  Oox,  Smith  &  Tealj  for  Respondent. 

Stbahan,  J. — The  object  of  this  suit  is  to  quiet  plaintiffs' 
title  to  "CoU^  Block/'  being  block  No.  12,  in  the  towur  of 
Pendleton,  Umatilla  County,  Or^on.  The  defendant  demurred 
to  the  plaintiffs'  amended  complaint,  and  to  each  of  the  alleged 
causes  of  suit  therein,  which  demurrer  was  sustained  by  the 
.  court  and  the  suit  dismissed,  from  which  decree  this  appeal  is 
taken. 

The  plaintiffs  state  the  interest  which  they  claim  in  said  real 
property,  and  then  allege  the  defendant's  title,  so  that  .on  the 
complaint  the  main  facts  relied  upon  by  the  respective  parties 
are  before  us.  It  appears  from  the  complaint  that  on  and  prior 
to  the  fifth  day  of  December,  1868,  Moses  E.  Goodwin  was  the 
owner  in  fee  of  the  real  property  in  controversy,  and  on  that 
date  he,  with  the  plaintiff  Aura  M.  Baley,  who  was  then  his 
wife,  executed  and  delivered  to  the  defendant  a  deed,  whereby, 
in  consideration  of  one  dollar  to  them  in  hand  paid  by  the  party 
of  the  'second  part,  the  receipt  of  which  sum  was  thereby 
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acknowledged,  they  granted,  bargained,  sold,  and  delivered  unto 
the  said  party  of  the  second  part,  said  Umatilla  County,  the  real 
property  in  controversy.  The  habendum  clause  of  said  deed  is 
as  follows :  ^*  To  have  and  to  hold  the  said  block  of  ground  with 
all  the  appurtenances  thereunto  belonging  unto  the  said  party  of 
the  second  partYorever;  and  said  parties  of  the  first  part  do 
hereby  covenant  and  agree  with  said  party  of  the  second  part 
that  they  are  the  true  owners  of  said  premises  in  fee-simple,  at 
the  ensealing  of  these  presents,  and  that  they  will  warrant  and 
defend  the  same  against  all  claims  whatsoever  to  the  use  and 
benefit  of  the  parties  of  the  second  part,  for  the  special  use, 
and  none  other,  of  educational  purposes,  and  upon  which  block 
shall  be  erected  a  college  or  institution  of  learning  free  from  all 
sectional  or  political  influenoe.^^ 

It  further  appears  from  the  complaint  that  the  plaintifis  have 
succeeded  to  all  the  estate  or  interest  of  said  Moses  E.  Goodwin 
in  said  property,  if  any,  by  inheritance,  three  fourths  thereof  to 
said  Olive  L.  and  one  fourth  to  said  Aura  M.,  and  said  Aura 
M.  also  claims  dower  in  said  property.  It  also  appears  from 
the  complaint  that  before  the  commencement  of  this  suit,  the 
plaintifis  entered  into  the  possession  of  said  property  as  for  con- 
ditfon  broken,  and  are  now  in  the  possession  thereof. 

1 .  Pofver  ofcouTities  to  hold  land.  Upon  the  ai^ument,  appel- 
lants' counsel  insisted  that  Umatilla  County  had  no  power  or 
capacity  to  take  title  to  the  property  in  controversy,  or  to  receive 
said  deed;  and  that  therefore 'plaintifis'  title  was  unaflected  by 
reason  of  the  attempted  execution  and  delivery  of  the  same.  This 
is  the  first  question  demanding  our  attention,  for  the  reason  that 
if  this  objection  is  well  taken  it  renders  the  consideration  of 
others  unnecessary.  By  the  statute  of  this  State  relating  to  the 
corporate  power  and  capacity  of  the  several  counties  therein  it  is 
provided  :  '*  That  each  county  shall  continue  to  be  a  body  {)olitic 
and  corporate  for  the  following  purposes,  to  wit,  to  sue  and  be 
sued ;  to  purchase  and  hold  for  the  use  of  the  county  lands  lying 
within  its  own  limits,  and  any  personal  estate;  to  make  all  neces- 
sary contracts,  and  to  do  all  other  necessary  acts  in  relation  to 
the  property  and  concerns  of  the  county.''    (Gen.  Laws,  635, 
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§  1.)  Also  by  sectioDS  346  and  347  counties  are  classed  as  pul-- 
lie  corporations.  They  are  public^  for  the  reason  they  are  designed 
as  agencies  in  the  administration  of  civil  governnient,  and  they 
possess  and  can  exercise  such  powers  as  have  been  conferred  upon 
them  by  the  legislature  and  none  others.  By  the  terms  of  the  sec- 
tion above  quoted  a  county  may  purchase  and  hoiAfortheuse  of  the 
eourUy  lands  lying  within  its  own  limits.  Counsel  for  the  appel- 
lants claim  that  the  term  ''for  the  use  of  the  county''  is  to  be 
taken  as  a  limitation  upon  the  power  of  the  county  to  take,  and 
that  therefore,  unless  it  plainly  appears  that  the  deed  is  taken  for 
some  purpose  or  object  which  the  legislature  had  previously 
pointed  out  or  authorized  by  some  act,  the  grant  is  a  nullity 
and  confers  no  title.  I  doubt  the  correctness  of  this  construc- 
tion. It  is  harsh,  and  in  many  instances,  if  rigidly  applied,  might 
tend  to  defeat  the  very  object  of  the  legislature  in  the  creation  of 
such  corporations.  While  the  subject  is  not  entirely  free  from 
difficulty,  and  it  is  conce(]^d  there  is  a  conflict  of  authorities  on 
the  subject,  still  the  later  and  better  view  is  that  both  counties 
and  cities  may  take  land  by  purchase,  gift,  or  devise  under  char- 
ters and  statutes  of  the  same  l^al  import  as  our  own.  Chambers 
V.  City  of  St.  Louis,  29  Mo.  543,  fully  sustains  such  a  convey- 
ance. Under  the  statute  of  that  State  all  corporations  had  power 
''  to  hold,  purchase,  and  convey  flbch  real  estate  as  the  purposes  of 
the  corporation  shall  requirSy  not  ezdeeding  the  amount  limited 
in  its  charter."  It  was  further  provided  in  said  act  that "  no  cor- 
poration shall  possess  or  exercise  any  corporate  powers,  except 
such  as  shall  be  necessary  to  the  exercise  of  the  powers  so  enu- 
merated and  given."  By  the  diarter  of  the  city  of  St.  Louis  the 
city  was  authorized  to  ''  purchase,  receive,  and  hold  property, 
real  and  personal,  within  said  city,  and  may  sell,  lease,  or 
dispose  of  the  same  for  the  bene/U  of  the  dty;  and  may  pui> 
chase,  receive,  and  bold  property,  real  and  personal,  beyond 
the  limits  of  the  city,  to  be  used  for  the  burial  of  the  dead  of 
the  dty;  also  for  the  erection  of  water-works  to  supply  the  city 
with  water,  and  also  for  the  establishment  of  a  hospital  for  the 
reception  of  persons  infected  with  contagious  and  other  diseases ; 
also  for  poor-bouse,  work-house,  or  house  of  correction,  and  may 
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sell,  lease,  or  dispose  of  such  property /or  ihe  benefit  of  the  city" 
The  statute  was  silent  on  the  subject  of  devises.  Under  these 
provisions  of  the  charter  Bryan  MuUanphy  made  his  will,  whereby 
he  bequeathed  "  one  equal  undivided  one  third  of  all  my  property, 
real,  personal,  and  mixed,  I  leave  to  the  city  of  St.  Louis,  in  the 
State  of  Missouri,  in  trust,  to  be  and  constitute  a  fund  to  furnish 
relief  to  all  poor  emigrants  and  travelers  coming  to  St.  Louis  on 
their  way  bona  fide  to  settle  in  the  West."  Much  of  the  real  prop- 
erty bequeathed  was  beyond  the  limits  of  the  city,  and  it  was  not 
claimed  that  it  was  intended  or  could  be  used  for  any  of  the  pui^ 
poses  contemplated  by  the  charter ;  but  the  title  of  the  city  under 
the  will  was  sustained.  The  court  said :  '^  There  being  a  right 
in  the  city  to  purchase,  if  there  is  a  capacity  in  the  vendor  to 
convey,  so  soon  as  the  conveyance  is  made,  there  is  a  complete 
sale;  and  if  the  corporation  in  purchasing  violates  or  abuses  the 
power  to  do  so,  that  is  no  concern  of  the  vendor  or  his  heirs. 
It  is  a  matter  between  the  State  and  the  city.  The  law  is  only 
directory  in  relation  to  a  corporation  taking  lands.  It  imposes 
no  penalty,  nor  does  it  in  terms  avoid  the  conveyance.  No- 
where is  a  corporation  in  express  terms  prohibited  from  taking 
and  holding  lands.  Tho  city  is  duly  incorporated  with  author- 
ity to  hold,  purchase,  and  convey  such  real  and  personal  estate 
as  the  purposes  of  the  corporati^a  shall  require;  and  if,  in  hold- 
ing and  purchasing  real  estate,  she  passes  the  exact  line  of  her 
power,  it  belongs  to  the  government  of  the  State  to  exact  a  for- 
feiture of  her  charter,  and  it  is  not  for  the  courts,  in  a  collateral 
way,  to  determine  the  question  of  misuser  by  declaring  void  con- 
veyances made  in  good  faith.  In  this  view  of  the  subject  we  are 
fully  sustained  by  the  authorities."  (Baird  v.  BanJs  of  Washing- 
ton, 11  Serg.  &  R.  418;  The  BarJcs  v.  Poiteavx,  3  Rand.  136; 
Leaswre  v.  IFiUegae,  7  Serg.  &  R.  319 ;  Angell  on  Corporations, 
§  152;  Silver  Lake  Bank  v.  Norihy  4  Johns.  Ch.  370.) 

And  the  same  case  fully  sustains  the  power  of  the- city  toexe^ 
cute  the  trust  created  by  the  will.  So  in  Oraig  v.  Secrist,  54 
Ind.  419,  it  was  held  that  a  county  bad  the  1^1  capacity  to  take 
a  devise  of  the  property  of  a  testator  as  a  permanent  fund,  the 
income  of  which  was  to  be  used  in  educating  a  specified  class  of 
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the  children  of  such  county.  In  disposing  of  this  branch  of  the 
case  the  court  said :  "  It  is  further  insisted  by  appellants'  coun- 
sel that  the  will  in  this  case  is  void,  for  the  reason  that  the 
trustee  named  therein  is  incapable  in  law  to  accept  the  trust 
created  in  and  by  said  will.  It  is  provided  by  the  fifth  section 
of  the  act  under  which  the  devisee  in  this  will  may  be  said  to  be 
incorporated,  that  such  corporations  '  may  prosecute  and  defend 
suits,  and  have  all  the  duties,  rights,  and  powers  incident  to  cor- 
porations, not  inconsistent  with  the  provisions  of  this  act.'  (1 
Rev.  Stats.  1876,  p.  356.)  In  1  Perry  on  Trusts,  page  30,  sec- 
tion 42,  it  is  said:  ^That  at  the  present  day,  corporations  of 
every  description  may  take  and  hold  estates  as  trustees  for  pur- 
poses not  foreign  to  their  own  existence.'  And  in  section  43,  the 
same  writer  says :  ^  But  if  the  trusts  are  within  the  general  scope 
of  the  purposes  of  the  institution  or  the  corporation,  or  if  they 
are  collateral  to  its  general  purposes,  but  germane  to  them,  as  if 
the  trust  relates  to  matters  which  will  promote  and  aid  the  gen- 
eral purposes  of  the  corporation,  it  may  take  and  hold  and  be 
compelled  to  execute  them  if  it  accepts  them.  Thus,  towns, 
cities,  and  parishes  may  take  and  hold  property  in  trust  for  the 
establishment  of  collies,  for  the  purpose  of  educating  the  poor, 
.  •  .  •  and  for  the  support  of  schools.'  The  text  of  this  writer 
is  abundantly  supported  by  the  authorities  he  cites.  Certainly, 
the  purposes  of  the  trust  created  by  the  will  now  being  con- 
sidered, are  not  foreign  to  nor  inconsistent  with  the  general  pur- 
poses for  which  the  devisee  named  in  said  will  was  created  a 
corporation.  Eather,  it  seems  to  us,  will  the  trust  in  said  will, 
considered  in  its  relation  to  the  objects  of  said  trust,  promote  and 
aid  the  general  purposes  of  said  corporation.  In  our  opinion, 
therefore,  the  devisee  named  in  said  will,  the  county  of  Owen  iu 
its  corporate  capacity,  is  capable  of  holding  as  trustee  the  estate 
devised  to  it  in  and  by  said  will."  In  addition  to  the  author- 
ities already  noticed,  the  following  cases  also  sustain  the  authority 
of  a  public  corporation  to  take  and  hold  the  title  to  real  prop- 
erty, especially  where  it  is  in  furtherance  of  some  public  trust 
or  duty:  McDonough  v.  McDonoughy  15  How.. 361;  Vidal  v. 
OerartTe Ev'rSy  2 How.  127;  BeU  0(mntyy.,JJemnd€ry22.T^x. 
XV.  oiL^iS. 
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360;  OoggeshaU  v.  PeUon,  7  Johns,  Ch.  292.  But  aside  from 
these  authorities,  the  case  of  Broum  v.  Brown,  7  Or.  285,  it 
seems  to  me,  fully  sustains  the  power  of  a  public  corporation  in 
this  State  to  take  and  hold  property  in  trust  for  a  charitable  or 
public  purpose.  By  his  last  will  Cyrus  Qlney  disposed  of  his 
property  as  follows: — 

^'1.  I  bequeath  and  devise  all  my  personal  property  and  real 
estate  that  is  capable  of  being  disposed  of  by  will  to  Jackson  G. 
Hastier  and  Henry  S.  Aiken,  in  trust,  first,  to  pay  all  my  debts; 
and  second,  to  hold  the  rest  due  in  perpetuity  for  the  benefit  of  the 
town  of  Astoria,  in  the  county  of  Clatsop,  and  State  of  Oregon.*' 

In  sustaining  this  bequest  the  court  said:  '^At  the  time  the 
will  was  made,  the  charter  of  the  town  of  Astoria  gave  it  author- 
ity to  'purchase,  hold,  and  receive  property,  real  and  personal, 
within  said  town  for  public  buildings,  school  purposes,  and  town 
improvements.'  Also,  to  purchase,  receive,  and  hold  property 
within  and  beyond  the  limits  of  the  to\ni,  to  be  used  for  burial 
purposes,  and  for  the  reception  of  persons  affected  with  contagious 
diseases,  and  for  work-houses  and  houses  of  correction,  and  for 
ithe  construction  of  water-works  to  supply  the  town  with  fresh 
-water ;  and  to  lease,  sell,  and  dis{K)se  of  the  same  for  the  benefit  of 
.the^town.  .  «  .  .  Ifthe  devise  had  been  made  directly  to  the  town 
•of  Astoria,  we  think  it  would  have  been  valid  in  law.  It  was 
^equally  so  when  devised  to  Hastier  and  Aiken  in  trust  for  the  bene- 
ifit  of  .thed)own.''  And  Judge  Dillon  gives  the  sanction  of  his 
luame.to.this  view  of  the  subject.  He  says  (2  Dillon  on  Munici- 
gpal  Corporatiens,  §  566) :  "  Thus  a  conveyance  of  land  to  a  town 
.or  other  public  ^corporation  for  benevolent  or  public  purposes,  as 
ifor  a  site  for  a  school-house,  city  or  town  house,  and  the  like,  is 
(based  upon  a  su£Bident  consideration,  and  such  conveyances  are 
[liberally  construed  in  .support  of  the  object  named.''  But  if  the 
^premise  contended  .for  rby  the  appellants  were  conceded,  theconclu* 
sion  which  they  seek  .to  .draw  from  it  would  not  follow.  The 
statute  plainly  confers  iiipon  counties  the  power  to  acquire  and 
:hold  real  property  for  eertjd*  purposes,  and  the  appellants'  con- 
tention is  that  this  deed  conveys  property  to  the  county  outside 
of  and  fi)r  x>ther  and  different  purposes  than  those  specified  in  the 
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Statute.  This  is  a  question  which  these  plaintifis  cannot  be  per- 
mitted to  raise,  and  in  which  they  have  no  interest.  That  could 
only  be  done  at  the  instance  of  the  State.  (2  Dillon  on  Municipal 
Corporations,  §  574 ;  IHuleea  of  Davidson  College  v.  ExeGulors 
of  MaxweU  Ouvmbm,  3  Jones  Eq.  253;  Otmdie  v.  N.  W.  Co.  7 
Pa.  St.  253;  Lani  v.  Coffimn,  50  Mo.  243.) 

2.  Cofndi&on  in  a  grant..  But  conceding  that  the  deed  in 
question  passed  title  to  the  land  in  controversy  to  defendant, 
appellants'  counsel  insist  that  it  was  an  estate  upon  a  condition 
subsequent,  and  that  the  condition  not  having  been  performed, 
tbe  estate  terminated  upon  re-entry.  The  determination  of  this 
question,  therefore,  becomes  necessary.  The  defendant  may  have 
acquired  title  by  the  deed,  or  the  appellants  may  be  precluded 
from  claiming  that  defendant  had  not  legal  capacity  to  take  the 
land  for  the  particular  purposes  specified  in  the  deed,  still,  if  the 
estate  was  upon  a  condition  subsequent,  and  that  condition  has 
not  been  performed,  the  plaintiff  might  lawfully  re-enter  and 
repossess  themselves  of  the  estate  granted,  and  thus  terminate 
the  estate  of  the  grantee. 

An  estate  upon  condition  is  'h>ne  whicii  is  made  to  vest,  to  be 
enlarged  or  defeated  upon  the  happening  or  not  happening  of 
some  event.''  (Tiedman  on  Real  Property,  §§  271,  272;  Wash- 
burn on  Real  Property,  p.  2.)  ''The  condition  which  is  to  affect 
the  estate  may  be  express  or  implied,  and  it  may  be  precedent  or 
subsequent.  An  express  condition,  otherwise  called  a  condition 
in  deed,  is  one  declared  in  terms  in  the  deed  or  instrument  by 
which  the  estate  is  created.  An  implied,  or  a  condition  in  law, 
is  one  which  the  law  implies  either  from  its  being  always  under- 
stood to  be  annexed  to  certain  estates,  or  as  annexed  to  estates 
held  under  certain  circumstances.  Conditions  precedent  are,  as 
the  term  implies,  such  as  must  happen  before  the  estate  depend- 
ent upon  them  can  arise  or  be  enlarged,  while  conditions  subse- 
quent are  such  as  when  they  do  happen  defeat  the  estate."  (2 
Washburn  on  Eeal  Property,  p.  3,  §  2.) 

To  create  a  condition  in  a  grant,  apt  and  appropriate  words 
ought  to  be  used,  such  as  ''on  condition,"  "provided  always," 
"  if  it  shall  so  happen,"  or  "  so  that  the  grantee  pay,  etc.,  within 
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a  specified  time,"  and  the  like.  Therefore,  "the  grant  of  a  lot 
of  laud  to  set  a  meeting-house  thereon  does  not  imply  a  condi- 
tion. And  an  estate  upon  condition  cannot  be  created  by  deed, 
except  where  the  terms  of  the  grant  will  admit  of  no  other 
reasonable  interpretation.  Therefore,  reciting  in  a  deed  that  it 
is  in  consideration  of  a  certain  sum,  and  that  the  grantee  is  to  do 
certain  things,  is  not  an  estate  ujion  condition,  not  being  in  terms 
upon  condition,  nor  containing  a  clause  of  re-entry  or  forfeiture. 
And  yet  these  words  may  create  a  condition  if  a  riglU  ofre-eidry 
is  reserved  in  favor  of  the  grantor  in  case  of  &ilure  to  carry  out 
the  intention  thus  expressed.'^  (2  Washburn  on  Real  Property, 
pp.  4,  5.) 

In  Taylor  v.  Binford,  37  Ohio  St.  262,  a  conveyance  for  the 
use  of  school  purposes  ojily  was  held  not  to  create  a  condition. 
So  in  Carter  v.  Branson,  79  Ind.  14,  the  words  in  the  habendum 
clause  of  the  deed,  "  to  have  and  hold  for  the  use  of  said  religious 
society  of  friends  so  long  as  it  may  be  needed  for  meeting  pur- 
poses, then  said  premises  to  fall  back  to  the  original  tract,"  did 
not  create  a  condition  subsequent.  And  the  like  doctrine  is  very 
clearly  announced  in  Mrst  Metliodist  Episcopal  Church  of  Column 
bia  V.  Old  Columbia  Public  Ground  Company,  103  Pa.  St.  608. 
So,  also,  in  Packard  v.  Ames,  16  Gray,  327.  "  A  deed  of  land  to 
a  number  of  persons  incorporated  as  a  religious  society,  habendum 
to  them  and  their  heirs  and  assigns,  and  to  each  and  every  per- 
son who  may  hereafter  become  lawful  owners  and  proprietors  of 
a  pew  in  a  meeting-house  to  be  bvilt  and  erected  thereon,  and 
which  may  and  shall  afterwards  be  rebuilt  thereon  by  the  said 
proprietors  and  their  successors,  to  the  use  and  behoof  of  the 
said  proprietors  for  the  said  purpose,  and  of  each  and  every  law- 
ful owner  and  proprietor  of  a  pew  or  pews  in  the  meeting-house, 
to  be  built  and  rebuilt  on  the  said  lot  of  land  forever,  without 
any  clause  providing  for  forfeiture  or  re-entry,  is  not  a  grant 
upon  condition  that  a  meeting-house  shall  be  erected  and  main- 
tained on  the  land  conveyed."  So  a  grant  of  land  upon  a 
valuable  consideration,  upon  trust  that  the  trustee  "shall  at  all 
times  permit  all  white  religious  societies  of  Christians,  and  the 
members  of  such  societies,  to  use  the  land  as  a  common  burying- 


May,  1887.]     Baley  v.  Umatilla  Covisrrr.  181 

-  —  —     — ^ — 

OpLnioii  of  the  Court— Stnbmn,  J. 

Ml  .      ■  ..llll      -  >  ■      ■ 

groand,  and  for  no  other  purpose,  was  not  upon  condition  subse- 
quent" {Braum  v.  OaldweU,  23  W.  Va.  187.)  Neither  is  a 
grant  of  land  which  has  been  used  as  a  burying-plaoe  to  a  town 
'*  for  a  burying-plaee  forever,"  in  consideration  of  love  and  affec- 
tion, "and  divers  other  valuable  considerations,"  a  grant  upon 
condition  subsequent.  And  the  like  doctrine  is  announced  in 
norrUon  v.  l\ximeU,  39  Ga.  202;  BiOey  v.  McNeioe,  71  Ind. 
434;  Ayer  v.  JEiwcry,  14  Allen,  67.  Our  conclusions  on  this 
{loint  are  strengthened  by  the  fact  that  the  appellants  are  invok- 
ing a  technical  rule  of  the  common  law,  which  rule  has  never 
been  favored  by  the  courts,  but  is  always  construed  strictly.* 
{Emerson  v.  Simpaon,  43  N,  H.  475;  WoodvHyrth  v.  Payne^  74 
N.  Y.  196;  Page  v.  Palmer,  48  N,  H.  385;  Godberry  v.  Shep- 
herdy  27  Miss.  203.) 

3.  Remedy  jor  brea^Ji  ofoondUion.  The  counsel  for  appellants 
upon  the  argument  claimed  that  the  defendant  was  bound  by  the 
terms  of  the  deed,  in  order  to  save  the  land  conveyed  from  for- 
feiture, to  erect  thereon  "a  college  or  institution  of  learning  free 
from  all  sectional  or  political  influence";  and  that,  inasmuch  as 
there  is  no  law  authorizing  said  county  to  apply  any  of  the  funds 
under  its  control  to  such  a  purpose,  the  grant  was  necessarily 
defeated.  Conceding  now  that  the  words  in  the  hahendxim  clause 
of  the  deed  created  a  condition  subsequent,  the  conclusion  which 
counsel  drew  from  the  fact,  it  seems  to  me,  does  not  follow.  In 
such  case  numerous  authorities  hold  that  if  the  condition  is  impos- 
sible to  be  performed,  or  illegal,  it  is  void,  and  the  grantee  would 
take  the  estate  freed  from  the  condition.  {Taylor  v.  SiUion,  15 
Ga.  103 ;  2  Washburn  on  Real  Property,  p.  8,  §  6.)  But  it  is  not 
now  necessary  to  decide  that  question.  It  has  thus  far  been 
assumed  that  equity  had  jurisdiction  in  this  case.  This  assump- 
tion has  been  allowed  only  at  the  request  of  counsel  mutually 
made  upon  the  argument;  but  the  remedy  of  the  plaintiffs  was 
at  law  upon  their  theory  of  the  case.  If  condition  subsequent 
be  broken,  the  party  entitled  may  re-enter,  and  if  necessary  have 
an  action  to  regain  his  estate,  but  equity  would  not  entertain  juris- 
diction for  such  purposes.  The  other  matters  pleaded  in  the 
complaint,  whereby  it  is  sought  to  present  a  case  of  equitable 
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cognizance^  are  wholly  insufOcient  for  that  purpose,  and  do  not 
require  special  notice. 

Let  the  decree  appealed  from  be  afi^*med. 

On  petition  for  rehearing. 

Strahak,  J. — Appellants'  counsel  have  filed  a  petition  for 
a  rehearing  in  which  it  is  insisted  that  the  land  in  controversy 
was  granted  for  educational  purposes  and  for  none  other.  This 
is  conceded ;  the  deed  expresses  that  upon  its  face ;  but  it  is  no- 
where alleged  that  it  is  being  used  for  any  other  purpose,  and  if 
it  were  being  so  used  it  is  probable  that  the  heirs  of  the  grantor 
have  such  an  interest  that  they  might  restrain  such  unauthorized 
use  of  the  thing  granted.  But  of  this  they  do  not  complain. 
It  is  the  non-user  for  which  they  demand  a  forfeiture.  The 
deed  does  not  fix  any  time  when  the  land  granted  must  be  so  used, 
nor  is  the  estate  limited  as  to  the  time  when  its  use  shall  b^in. 
The  grantors,  when  they  made  the  deed,  were  chargeable  with 
full  notice  of  all  the  powers  and  authority  of  Umatilla  County 
under  the  statute.  Not  having  annexed  any  conditions  to  the 
grant  at  the  time  it  was  made,  the  court  ought  not  to  undertake 
to  supply  them  by  implication.  It  is  also  urged  by  counsel  for 
appellants,  with  much  apparent  confidence,  that  this  trust  is  void 
because  those  who  may  be  it8  beneficiaries  are  uncertain  or 
unknown.  But  this  does  not  belong  to  that  class  of  trusts 
where  it  is  necessary  they  should  be  known.  It  is  the  use  to 
which  the  property  is  to  be  applied  and  not  the  persons  bene- 
fited which  the  law  r^rds  in  such  case.  In  other  words,  it  is  a 
trust  for  charitable  uses.  (2  Perry  on  Trusts,  §  700.)  "  If  in  a 
gift  for  private  benefit,  the  cestuis  que  (rust  are  so  uncertain  tliat 
they  cannot  be  identified,  or  cannot  come  into  court  and  claim  the 
benefit  conferred  upon  them,  the  gift  will  fiiil,  and  revert  to  the 
donor,  his  heirs  or  1^1  representatives.  But  if  a  gift  is  made 
for  a  public  charitable  purpose,  it  is  immaterial  that  the  trustee 
is  uncertain  or  incapable  of  taking,  or  that  the  objects  of  the  char- 
ity are  uncertain  or  indefinite.  Indeed,  it  is  said  that  vagueness 
is  in  some  respects  essential  to  a  good  gift  for  a  public  charity, 
and  that  a  public  charity  b^ins  where  uncertainty  in  the  recip- 
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ient  b^ins.  (2  Perry  on  Trusts^  §  687.)  Trusts  of  this  cbai^ 
acter  have  been  generally  fitvored  and  liberally  construed  by  the 
oourts.  Such  boiefactors  will  not  be  defeated  or  overthrown  on 
alight  or  trivial  grounds. 

The  petition  for  a  rehearing  will  be  overruled. 


rVIMlEiy  11.1887.] 


SulMUEL  E.  BATHLEY,  Respondent,  v.  JEREMIAH  C.    M5  m 
BAISLEY,  Appf.tj.ant.  '^^^^ 

aocnn.— Dnring  a  regular  term  of  the  Ouonh  Oonrt  of  the  State  of  Oxegon  for 
Beker  Ckninty,  the  distriot  Judge,  IiBOD»  preBiding,  and  oondnotiDg  a  trial  with  a 
jury  drawn  firom  the  regiQar  panel,  a  Jury  wu  drawn  by  Judge  Bird  of  the 
Seventh  Jndidal  Distdot,  and  a  trial  of  thii  canae  had  at  a  place  other  than  the 
eonrt-honae. 

Baxk.-- Defendant  appeared,  and  withoat  ohjeoting  to  the  Joriadietion  of  the  oonrt 
asked  for  a  continnance,  which  waa  granted ;  npon  reappearance  the  defendant 
objeeted  to  the  farther  proceeding.  A  Jury  waa  impaneled  and  a  trial  had. 
Beld,  (1)  That  there  waa  no  authority  for  holding  more  than  one  Oironit  Court 
at  the  aame  time  in  the  same  county.  (2)  That  the  Judgment  ahould  be  rererped, 
aa  it  appears  that  the  trial  waa  not  had  at  the  phice  deeignated  by  law,  and  it 
does  not  appear  that  the  place  where  it  waa  had,  had  been  proper^  selected  or 
diffC"^*«>^t    And  appellant  had  no  opportunity  for  defonae. 

Appeal  fSrom  Baker  County.    Reversed 
Olmetead  &  Anderson^  for  Appellant. 

Unless  a  disqualification  of  the  regular  judge  of  the  district 
exists  another  judge  cannot  be  substituted.  (Act,  1880^  p.  48; 
Stale  V.  Roberts,  8  Nev.  24;  People  v.  aNeU,  47  Cal.  109.) 

This  statute  does  not  authorize  the  holding  of  a  separate- and 
distbct  department  of  the  Circuit  Court  The  power  of  sub- 
stitution must  be  strictly  construed.  {Clays  v.  State,  24  Wis. 
462.) 

Consent  of  the  parties  cannot  confer  jurisdiction.  (Fleeman 
on  Judgmento,  §  119 ;  Dm;  v.  Hatehy  10  Iowa,  380.) 

Mr.  Zara  Snow  appeared  for  the  Respondent,  and  made  an 
oral  argument. 
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Thayeb,  J. — The  respondent  commenoed  an  action  against 
the  appellant  in  the  Circuit  Court  for  Baker  County  upon  a 
promissory  note  executed  by  the  latter  to  the  former. 

The  appellant  filed  an  answer,  in  which  he  alleged  that  the 
only  consideration  for  the  note  was  the  sale  of  an  undivided  three- 
eighths  interest  in  a  certain  quartz-mining  claim;  and  that  at 
the  time  of  making  the  note,  the  respondent  agreed  to  con- 
vey the  said  interest  in  the  claim  to  him  immediately,  on  the 
same  day  the  note  was  executed ;  that  the  respondent  did  not  so 
convey  the  same  on  the  day  the  note  was  executed,  nor  had  sinoe 
conveyed  it,  or  any  part  thereof.  The  respondent  filed  a  reply 
to  the  new  matter  contained  in  the  answer  controverting  the 
same.  It  appears  from  a  copy  of  the  record  transmitted  to  this 
court,  that  the  case  was  continued  on  June  26, 1886,  for  the  term 
then  in  session;  and  that  on  the  twelfth  day  of  October,  1886, 
the  appellant  filed  a  motion  and  affidavit  for  a  continuance  of  the 
case  for  the  term  then  in  session.  The  respondent  opposed  the 
motion,  and  the  parties  seem  to  have  terminated  the  matter  by  a 
mutual  consent  in  open  court  that  the  cause  be  set  for  trial  for 
the  third  day  of  January,  1887,  before  Judge  Bird,  judge  of  the 
Seventh  Judicial  District.  Facts  set  forth  in  the  affidavit  for 
the  continuance  disclosed  that  the  regular  judge  of  the  district, 
Judge  Ison,  was  disqualified  to  preside  in  the  case,  and  that  cir- 
cumstance, doubtless,  had  an  influence  in  inducing  the  consent 
referred  to.  The  next  proceeding  in  the  case  is  shown  by  a 
journal  entry  of  the  13th  of  January,  1887,  which  is  as  follows: 
**  This  cause  coming  on  to  be  heard  before  Hon.  J,  H.  Bird,  judge 
of  the  Seventh  Judicial  District  of  this  State,  he  presiding  at 
tl».e  request  of  Hon.  L.  B.  Ison,  judge  of  the  Sixth  Judicial  Dis- 
trict, and  on  Thursday  morning,  January  13,  1887,  the  said 
Judge  Bird  opened  court  in  a  building  near  the  county  court- 
house in  Baker  City,  and  at  this  time  the  defendant's  attorneys, 
Olmstead  and  Anderson,  apjieared,  and  without  any  objection  to 
the  jurisdiction  of  this  court,  or  the  place  of  holding  the  court, 
requested  the  court  to  postpone  this  cause  until  the  afternoon  of 
this  day,  on  account  of  the  absence  of  the  defendant,  aud  then 
stated  that  if  defendant  did  not  appear  they  would  withdraw 
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from  this  cause.  Thereapon,  the  impaneling  of  the  jury  was 
-postponed  until  the  afternoon  at  1:30  o'clo(^  p.  h.,  and  at  the 
coming  in  of  the  court,  in  the  afternoon,  the  attorneys  for 
defendant  filed  their  affidavit  of  M.  L.  Olmstead,  one  of  the 
attorneys  for  defendant,  and  also  filed  his  objections  to  the 
jurisdiction  of  the  court/' 

The  affidavit  was  to  the  effect  that  the  Circuit  Court  was  in 
session  with  Luther  B.  Ison,  presiding;  that  defendant  had  no 
knowledge  or  information,  as  affiant  believed,  that  the  cause 
would  be  called  for  trial  while  the  said  court  was  at  the  same 
time  engaged  in  the  trial  of  the  State  of  Oregon  v.  Israd  and 
Tkamdyke;  that  the  defendant  was  absent  without  the  affiant's 
knowledge  or  consent;  that  he  had  diligently  endeavored  to 
notify  the  defendant  that  he  was  required  to  appear  at  that  time, 
but  had  been  unable  to  receive  any  communication  from  him ; 
that  affiant  could  not  proceed  to  tdal  without  the  attendance  of 
the  defendant. 

The  objections  to  the  jurisdiction  were  upon  the  grounds:  — 

1.  That  said  court  bad  no  jurisdiction  of  the  subject-matter 
of  the  cause,  nor  of  the  parties  litigant.  The  said  court  being 
then  -  in  adjourned  session  with  Luther  B.  Ison,  the  regular 
qualified  and  acting  judge  of  the  Sixth  Judicial  District  of  the 
Circuit  Court  of  the  State  of  Or^on,  then  in  session,  and  having 
on  trial  a  criminal  cause,  with  a  jury  impaneled,  and  a  jury 
drawn  from  the  panel  of  said  court,  and  then  in  the  jury-box  in 
the  trial  of  said  criminal  cause,  and  this  cause  being  called  for 
trial  before  Judge  Bird,  of  the  Seventh  Judicial  District  of  the 
Circuit  Court  of  the  State  of  Oregon,  at  a  place  other  than  the 
court-house  and  regular  place  of  holding  said  court. 

2.  For  the  reason  that  there  was  no  legally  constituted  court 
then  in  session  for  the  trial  of  the  cause,  nor  a  legally  consti- 
tuted jury  in  attendance  from  which  to  call  jurors  to  try  the  cause. 

Appended  to  the  said  objections  is  the  following: — 
'^The  foregoing  exceptions  are  settled,  approved,  and  signed, 
and  hereby  made  a  part  of  the  record  of  this  court,  this  thir- 
teenth day  of  January^  A.  IX  1887,  at  one  o'clock  and  thirty 
minutes  p.  ]£•  J.  H.  Bibd,  Judge." 
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From  other  journal  entries  in  the  case  it  appears  that  the  said 
coart  proceeded  to  draw  a  jury;  that  ihe  case  was  presented  to 
them,  and  they  retomed  a  verdict  for  the  respondent  for 
$3,999.1 7,  upon  which  the  judgment  appealed  from  was  entered. 

The  grounds  of  error  upon  which  this  appeal  is  founded  are: 
That  the  judgment  was  not  rendered  by  any  court  known  to  the 
law;  that  the  regular  court  for  the  county  was  in  session  and 
presided  over  by  Judge  Ison  at  the  court-house,  when  the  trial 
in  this  case  took  place;  and  that  but  one  Circuit  Court  could 
be  in  session  at  the  same  time,  prior  to  the  late  amendment  pro- 
viding for  another  department  of  the  Circuit  Court  in  said  Sixth 
Judicial  District.  The  point  raised  by  the  appellant's  counsel, 
in  view  of  the  facts  claimed  by  him,  presents  a  difficult  question 
to  get  over.  I  am  fully  satisfied  that,  under  the  act  of  the  legis- 
lative assembly  of  1880,  there  could  be  only  one  session  of  the 
Circuit  Court  for  the  county  of  Baker  at  the  same  time.  Judge 
Ison  had  authority,  when  disqualified  from  holding  the  term,  or 
from  trying  a  particular  case,  or  when  unable  to  be  at  the  court, 
to  call  in  any  of  the  other  circuit  judges  of  the  State  to  preside 
in  his  place;  but  that  the  judge  of  another  Circuit  Court  could 
hold  a  court,  draw  a  jury  from  the  r^^lar  panel,  and  tiy  a  case 
while  the  judge  of  the  district  was  in  the  full  exercise  of  his 
judicial  functions,  in  the  manner  claimed,  could  not  possibly  be 
legal ;  no  such  authority  as  that  is  contained  in  the  Act  of  1880, 
before  referred  to.  The  respondent's  counsel,  however,  claims 
that  there  is  nothing  before  this  court  from  which  it  can  be 
ascertained  that  Judge  Ison,  at  the  time  this  case  was  tried, 
was  holding  said  Circuit  Court,  eagaged  in  the  trial  of  the 
criminal  case  referred  to  in  the  objections  to  Judge  Bird's  juris- 
diction. I  was  at  first  inclined  to  adopt  this  view ;  but  upon  a 
full  consideration  of  the  question  with  my  associates,  have  con- 
cluded that  the  journal  entries  and  the  exceptions  '^settled, 
approved,  and  signed  by  Judge  Bird,"  as  before  mentioned,  are 
sufficient  to  establish  the  fact  as  claimed;  besides,  it  clearly 
appears  from  the  journal  entry  referred  to  that  the  court  pre- 
sided over  by  Judge  Bird  did  not  sit  at  the  place  designated  by 
law,  as  provided  by  section  901  of  the  Civil  Code,  and  it  no- 
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where  appears  that  the  place  where  it  was  held  had  been  prop- 
erly selected  or  designated.  The  appellant  evidently  has  not 
had  the  opportonity  to  make  his  A^fengg  to  the  action  tbatr  the 
law  entitles  him  to. 

The  judgment  most  therefore  be  reversed,  and  the  caose 
remanded  for  a  new  trial 
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STATE  OF  OEEGON,  Respondent,  v.  ILUS  EOBEETS,  "^  "^ 

Appellant. 

BvjuMMinni  —  ApmMiBfiJTr  of—  Whew  Faoib  Cokbtitctkd  Pisr  of  tee  Cbdonal 
Act,  raouoH  Tbbt  kat  ETZzr  Txzid  to  Pbotx  Amotbeb  Cbixb.— The  eyidenoe 
oflerBd  tended  to  prove  tbat  the  powder  and  foae  need  to  bnm  the  bam  were 

Obtained  from  the  powder-house  of  a  third  person.    Held,  that  it  was  competent  

to  pcore  all  the  &cts,  thoogh  in  doing  so  the  eyidence  offered  tended  to  proTO  I  15   187| 

another  crime ;  but  that  in  this  partionlar  caae  the  evidenoe  offlbred  did  not  |^^  ''^l 

neceesarily  tend  to  prove  another  crime.  1  "75    jg^ 

OobbpibajOT— AoiB  A3XD  Dbclasatzonb  OF  CoHBPiKATOBi. —After  xxroof  of  a  con-  .'  47  603n 

•piracy,  or  agreement  to  commit  a  crime,  all  that  was  said  or  done  by  any  of 
the  conspirators  in  f artherance  of  the  unlawful  purpose  may  be  introdnced  in 
eridence  upon  the  trial  of  all  or  either  of  them. 

IiBBBOonom  BT  TSB  OouBT  —  Pbovinob  OF  THE  JuxT.— Theooort  did  not  err  in 
zefbsing  to  tell  the  jury  that  proof  by  the  defendant  of  one  single  fact  by  a 
preponderance  of  the  evidence,  inconsistent  with  the  defendant's  guilt,  is  suffi- 
cient to  raise  a  reasonable  doubt,  and  the  Jury  should  acquit  the  defendant  In 
moh  case,  it  is  the  province  of  the  jury  to  determine  the  ei&et  of  the  evidence, 
and  this  right  cannot  be  influenced  or  controlled  by  the  court. 

BxaaoifABLx  Doijbt— DKFnanoN  of.— The  court  defined  a  reasonable  doubt  as 
foUows:  "A  reasonable  doubt  is  not  every  dcmbt;  it  is  not  a  captious  doubt. 
It  is  such  a  condition  of  mind  resulting  firom  the  consideration  of  the  evidence 
befbre  you  as  makes  it  impossible  fbr  you,  as  reasonable  men,  to  arrive  at  a  satis- 
liMstory  conclusion.  It  is  not  a  consciousness  that  a  comolnsion  arrived  at  may 
possibly  be  erroneous,  but  such  a  state  of  mind  as  deprives  you  of  the  ability  to 
reach  a  conclusion  that  is  satisfactory."    Held,  not  error. 

BBTDaaL  TO  Cbabob— Whxn  not  Ebbob.— The  instruction  asked  by  the  defendant 
on  the  subject  of  reasonable  doubt  contained  a  correct  statement  of  the  law,  and 
ought  to  have  been  given ;  but  inasmuch  as  the  ground  was  fUly  covered  by  the 
instruction  given  by  the  court  on  its  own  motion,  on  the  tame  subject,  held, 
that  the  error  did  not  prejudice  the  defendant. 

AoooMPUOB— Who  is  Not.— A  person  who  did  not  counsel,  aid,  or  abet,  or  in  any 
manner  participate  in  the  commission  of  a  crime,  and  whose  only  knowledge  of 
the  fiusts  was  derived  firom  what  she  saw  and  heard  at  her  hasbaod's  house,  who 
was  one  of  the  parties  implicated,  is  not  an  acoompUoe, 
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Defeiidast's  Ihtsrt— IxBTBUonox.— The  Indictment  charged  the  defendant  with 
having  wilfully,  malicionsly,  and  nnlawfiilly  set  fire  to  and  burned  W.  8.  L.'a 
bam.  The  defendant  asked  the  conrt  to  tell  the  Jury  that  if  defendant  set  fire  to 
a  faay-atack  near  the  bam  with  a  malicioua,  wilfol,  and  unlawful  intent,  and  by 
that  means  the  bam  was  burned,  that  he  must  be  acquitted.  This  the  court 
refused;  hdd,  not  error.  It  was  the  province  of  the  jury  to  say  with  what 
intent  the  hay<«tack  was  fired,  and  if  it  was  fired  as  a  means  or  with  the  intent  to 
bum  the  bam,  the  defendant's  guilt  would  be  theaameasif  he  had  actually 
applied  the  torch  to  the  bam. 

Kzw  Tbial— Befubai«  to  Gbakt,  not  Betxxwablx.  —Under  the  Code  of  Criminal 
Procedure  the  refusal  of  the  trial  court  to  grant  a  new  trial  is  not  reviewable  oa 
appeal. 

Appeal  from  Multnomah  County. 

John  Burnett^  and  A.  Lenhart,  for  Appellanii 

N,  D.  Simonj  for  Respondent 

Strahan,  J.  —  On  the  fifteenth  day  of  February,  1887,  the 
grand  jury  of  Multnomah  County  returned  into  the  Circuit  Court 
of  that  county  an  indictment  against  the  defendant,  charging  him 
Avith  the  crime  of  arson.  The  charging  part  of  said  indictment 
is  as  follows:  — 

"The  said  Illis  Roberts,  on  the'thirtieth  day  of  July,  A.  D. 
1886,  in  the  county  of  Multnomah,  and  State  of  Oregon,  did  wil- 
fully, maliciously,  unlawfully,  and  feloniously  set  fire  to  and 
burn  in  the  night-time  a  barn  of  another,  namely,  the  bam  of 
W.  S.  Ladd,  situated  in  the  county  of  Multnomah,  and  State 
of  Oregon,  with  intent  to  injure  thereby  the  said  W.  S.  Ladd." 

The  testimony  ofiered  upon  the  trial  tended  to  prove  that  the 
defendant  and  Robert  A.  Burnys  and  Charles  Grale  conspired 
together  in  the  month  of  July,  1886,  for  the  purpose  of  burning 
this  barn.  Their  reason  for  doing  so  was,  as  stated  by  the 
defendant  Roberts,  that  "  Ladd  had  no  business  to  hire  China- 
men." Burnys  pleaded  guilty  to  an  indictment  for  the  same 
offense,  and  was  sentenced  to  imprisonment  for  five  years.  This 
defendant,  after  a  trial  before  a  jury,  was  found  guilty  and  sen- 
tenced to  be  punished  by  imprisonment  for  six  years,  from  which 
judgment  he  has  appealed  to  this  court. 

This  case  is  one  of  considerable  imj)ortance,  and  the  rulings  of 
the  court  below  cannot  be  properly  understood  without  a  pretty 
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foil  Statement  of  the  evidenoe  given  upon  the  trial.  Mrs.  Almira 
Bomjs  was  the  first  witness  on  the  part  of  the  State,  and  she 
testified  as  follows:  *'My  name  is  Almira  Bumys.  I  am  the 
wife  of  Robert  Bumys,  and  we  lived  on  the  section  line  road  when 
the  bam  was  burned.  Roberts  came  to  our  house,  and  I  heard 
him  and  Mr.  Bumys  talkin^^  about  burning  the  bam.  I  knew 
two  or  three  weeks  before  the  barn  was  burned  that  they  were 
going  to  burn  it,  and  I  told  Mr.  Burnjrs  not  to  bum  it.  They 
went  once,  about  two  weeks  before  the  bam  was  burned,  toiburn 
it,  but  didn^t.  The  night  before  it  was  burned  Roberts  met  Mr. 
Bumys  at  our  house  and  said  Gale  was  coming;  but  he  didn^t 
come,  so  they  didn't  do  anything.  The  next  day  Roberts  came 
to  the  house  in  the  afternoon  and  said  Grale  would  meet  them  at 
the  lodge.  They  talked  about  burning  the  barn  and  I  over- 
heard them;  they  were  in  the  front  room  while  they  were  talk- 
ing and  I  was  in  the  kitchen.  There  is  only  a  board  partition 
between  the  rooms,  and  I  could  hear  every  word  they  said  and  see 
them  through  the  cracks.  They  went  away  about  seven  o'clock ; 
Mr.  Bumys  took  some  powder  and  fuse  and  I  knew  they  were 
going  to  burn  the  barn.  I  don't  think  they  thought  I  knew 
anything  about  it.  It  was  not  light  at  this  time,  and  yet  it  was 
not  dark.  I  saw  them  when  they  left.  They  went  to  the  lodge 
and  after  it  was  out  Mr.  Burnys,  Roberts,  and  Gale  went  to  the 
barn." 

"Question  by  defendant  How  do  you  know  they  went  to 
the  barn? 

"Answer.  Mr.  Burnys  told  me  so  when  he  came  home,  and 
all  the  knowledge  I  have  is  from  conversations  overheard  by  me 
between  Bumys  and  Roberts. 

"  Q.    Was  Mr.  Roberts  present  during  the  conversation  ? 

"A.  Yes,  sir.  Mr.  Burnys  told  me  that  he  and  Roberts  and 
Gale  set  it  on  fire  with  powder.  I  was  watching  the  fire  when 
he  came  home.  The  roof  hadn't  caught  fire  yet  when  he  reached 
the  house.  He  had  his  hat  and  coat  and  shoes  off  when  he  came 
in  and  had  been  rannic^.  He  said  he  took  off  his  shoes  so  no 
one  could  hear  him  come  up  the  steps.  I  said,  '  Robert,  what 
,  did  you  bum  that  bam^fbr?'  and  he  said/ ^  You  keep  still;  if 
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you  ever  say  a  word  about  it  I  will  kill  you.^  Afterwards,  I 
asked  Roberts,  *  What  made  you  bum  that  bam  ?'  and  he  said, 
'That's  all  right,  Ladd  had  no  business  to  hire  Chinamen/  '^ 

"  Question  by  District  Attorney.  Do  you  know  where  this 
powder  that  whs  used  to  bum  the  bam  came  from? 

'^  Answer.    It  came  from  Beck's  powder-house. 

"  Q.    Do  you  know  when  it  came  from  there? 

"A.     Yes,  about  a  month  before  the  fire^ 

"Q.    Who  brought  it  from  Beck's  powder-hoose? 

"A.    Mr.  Bumys  and  Roberts. 

"Q.    What  did  they  do  with  it? 

"A.    They  buried  it 

'^Q.     Where  did  they  bury  it? 

"  A.    Under  the  house. 

^'  Q.    Do  you  know  how  much  powder  they  took  7 

'^  A.  They  took  two  twenty-five-pound  cans  and  several  small 
ones. 

"Q.    Do  you  know  what  else  they  took? 

"A.    Yes,  they  got  fuse. 

"  Q.    Do  you  know  where  they  got  the  fuse? 

"A.    Yes,  from  Beck's  powder-house. 

"Q.    How  much  powder  and  stuff  did  they  bury? 

"A.    All  of  it.    Thetwenty-five-poundcansandthesmaD  ones. 

"Q.    Do  you  know  where  the  twenty-five-pound  can  is  now? 

"A.    Yes,  Pve  got  a  plant  in  it. 

"Q.    Do  you  know  where  the  powder  is  now? 

"A.    I  showed  it  to  the  detectives,  and  they  took  it  away.'' 

On  cross-examination  the  witness  testified :  "The  first  person 
I  told  about  the  burning  of  the  bam  was  Mr.  Ladd.  He  gave 
me  ten  dollars ;  that  is  all  the  money  I  have  received  from  him ; 
I  told  him  about  it  about  four  weeks  ago ;  it  was  just  after  Mr. 
Burnjrs  and  I  had  had  a  quarrel;  the  trouble  was  about  my 
children ;  he  put  me  out  of  doors,  and  I  went  with  it,  and  I 
have  not  lived  with  him  since;  Mr.  Arthur  Kelly  carried  a 
letter  from  me  to  Mr.  W.  M.  Ladd,  which  he  opened  and  read; 
I  told  Mr.  Ladd  that  I  did  not  want  to  go  to  my  grave  with 
that  secret  in  my  possession  without  difldomng  it." 
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fiany,  a  witness  for  the  State,  testified  that  he  went  to 
Burnjs'  hoose  and  searched  the  premises. 

'^ Question.    Did  yon  find  any  powder? 

"Answer.    Yes. 

"Q.     What  powder  did  you  find? 

"A.  This  twenty-five-pound  can,  and  those  small  cans  and 
fire- works."     (The  cans  of  powder  were  then  offered  in  evidence.) 

Charles  Grale,  also  a  witness  on  the  part  of  the  State,  testified 
substantially  as  follows:  "My  name  is  Charles  Gale;  I  live  in 
East  Portland;  I  have  lived  there  about  fifteen  months;  we 
burned  the  bam  July  30, 1886 ;  Bumys  and  Roberts  and  myself 
were  present;  Roberts  planned  the  burning  of  the  bam ;  I  said 
to  him  when  he  first  b^an  talking  about  it,  'whafs  the  use, 
it's  fully  insured,  and  Ladd  won't  lose  anything.'  He  said  he 
would  find  out  whether  it  was  insured  or  not,  and  some  time 
afterwards  told  me  that  it  was  not  insured  to  amount  to  any- 
thing; afl^r  the  lodge  was  over  we  three  went  together  from  the 
lodge  and  bumed  the  barn;  we  climbed  the  fence  and  went 
through  the  field  towards  the  bam ;  when  we  got  nearly  there 
I  stopped;  they  told  me  to  stay  and  watch;  they  went  around 
on  the  east  side  of  the  bam,  where  there  was  a  stack  of  hay; 
Roberts  split  the  fuse  so  it  could  be  lighted,  and  put  the  can  of 
powder  in  the  hay,  and  Bumys  touched  the  match.'' 

"Question.    Do  you  know  where  that  powder  came  from? 

"Answer.  Yes,  it  come  from  Beck's  powder-house;  I  was 
not  present  when  the  powder  was  obtained,  but  Roberts  and 
Bornys  both  told  me  that  they  got  the  powder  there. 

"Q.    Do  you  belong  to  the  secret  lodge  of  I.  W.  A.? 

"A.    Yes. 

"Q.    What  principles  do  they  advocate? 

"A.    The  opposite  of  the  Knights  of  Labor. 

"Q.  Did  Mr.  Roberts  tell  you  anything  about  Mrs.  Bumys; 
how  he  would  keep  her  secret? 

"  A.  He  said  he  would  make  her  join  the  lodge  and  she  would 
not  dare  to  tell. 

"Q.    What  are  the  principles  of  the  I.  W.  A.'s? 

"A.    They  are  somewhat  like  the  anarchists. 
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"Q.  Is  it  not  a  fundamental  principle  that  they  will  perjure 
themselves  or  do  anything  to  help  a  member  out,  and  is  it  not  a 
fact  that  they  threaten  death  to  any  one  who  divulges  any  of  its 
secrete? 

"A.    Yes,  that  is  what  they  will  do/^ 

Robert  Bnrnys,  after  he  had  pleaded  guilty  to  the  indictment 
*against  him,  and  before  he  was  sentenced,  was  also  called  as  a  wit- 
ness on  the  part  of  the  State,  and  testified  in  substance:  ^'I 
know  Gale  and  Roberts;  I  have  known  them  eight  or  nine 
months;  Roberts  lived  about  a  mile  from  me,  and  Gale  about 
half  a  mile;  I  was  at  the  lodge  the  night  the  barn  was  burned; 
either  Gale  or  Roberts  went  from  my  house  to  the  lodge  with 
me;  I  don't  know  which  it  was;  we  had  arranged  to  burn  the 
barn  that  night/' 

"Question.    Did  you  ever  make  an  attempt  before? 

"Answer.  Yes,  about  two  or  three  weeks  before  this  we 
arranged  to  burn  it;  we  all  went  by  the  barn  but  saw  the  door 
open  and  passed  on  by;  we  thought  some  one  was  inside;  there 
was  generally  a  watchman  around. 

"  Q.     Where  did  you  go  after  that? 

"A.  Roberts  and  I  met  at  my  house  the  evening  before  the 
bam  was  burned,  but  Gale  didn't  come  so  we  put  it  off.  The 
next  night  after  lodge  was  out,  Gale  and  Roberts  and  I  went  to 
burn  the  barn;  when  we  reached  the  fence  around  the  field  in 
which  the  barn  stands,  we  climbed  over  and  lay  down  to  listen 
if  any  one  was  about ;  we  may  have  been  there  half  an  hour,  and 
we  may  have  lain  an  hour;  I  cannot  tell;  and  not  hearing  any- 
thing, we  went  up  to  the  barn ;  I  had  some  powder  and  fuse  and 
matches  in  my  pockets;  I  gave  them  to  Gale  and  Roberts;  they 
went  around  between  the  bam  and  the  hay-stack,  and  I  stood 
off  as  guard ;  I  did  not  see  who  set  the  fire ;  when  they  came  out 
we  started  and  ran ;  I  cut  through  the  fields  towards  my  house ; 
and  Gale  and  Roberte  started  in  the  direction  of  theirs;  my  wife 
never  told  me  not  to  burn  the  bam  or  opposed  me  in  any  way; 
I  never  threatened  to  kill  her  if  she  told. 

"Q.  Where  did  you  get  that  powder  you  used  to  fire  the 
barn  with? 
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"A.     From  Beckys  powder-house. 

"Q.    Who  was  with  yoQ? 

"A.    Roberts. 

"  Q.    How  did  you  get  in? 

*'A.     We  broke  the  lock. 

"Q.  State  whether  you  recognize  that  powder?  (Exhibit- 
ing powder  in  evidence.) 

"  A.    Yes,  that's  the  powder  we^t. 

"Q.    What  did  you  do  with  it? 

''A.     Took  it  down  and  hid  it  in  some  brush. 

"Q.     You  do  not  know  how  many  cans  you  got? 

"A.  We  got  two  large  twenty-five-pound  cans  and  some 
small  ones,  I  don't  know  how  many,  and  some  fuse ;  when  we 
divided  them  I  remember  I  had  two  cans  more  than  Roberts. 

^'Q.  What  did  you  do  with  that  powder  after  taking  it  from 
Beck's  house? 

"A.  We  took  it  first  about  two  hundred  yards  from  my 
house  and  hid  it  in  the  brush ;  then  afterwards  we  got  it  and 
took  it  over  to  my  house  and  buried  it  under  my  house;  Grale 
and  I  took  some  of  it  afterwards  to  his  place. 

*^Q.  Did  Roberts  tell  you  he  was  going  to  make  Mrs.  Bumys 
join  the  society  to  keep  her  from  telling? 

"A.     I  think  he  did  say  something  to  that  effect." 

Captain  Farrell,  another  witness  on  the  part  of  the  State,  testi- 
fied: "I  am  captain  of  police;  about  two  or  three  days  after 
Roberts  was  arrested,  Gale  was  put  into  the  cell  to  talk  with 
him;  I  stood  on  the  outside  near  the  wall  and  could  hear  nearly 
everything  that  was  said;  they  talked  in  whispers;  the  wall  is 
made  of  thin  boards  and  there  are  some  small  holes  in  it;  you 
can  hear  a  whisper;  they  kept  rattling  the  straw  mattress  and  I 
did  not  hear  everything  that  Roberts  said;  I  could  hearevjery- 
thing  that  Grale  said  distinctly;  Roberts  said  to  Galer  ^It  is 
singular  you  are  put  in  here,  what  is  the  reasoa?'  Gale  toJd 
him  there  were  some  women  in  his  cell  and  he  was  put  in  with 
him  until  they  were  removed.  Then  I  heard.  Roberts  sa^K: 
'Don't  give  yourself  away,  and  the  I.  W.  A.'fe  will  help  us  ou*; 
don't  put  any  dependence  in  any  lawyer  the  court  will  appoint; 
ZY.Oju-IS. 
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we  want  our  own  lawyer;  don't  speak  to  any  one  about  the  case 
at  all.  Kemember  Shakspeare  says:  '' A  closed  month  catches 
no  flies."''' 

The  foregoing  was  all  the  evidence  in  the  case  tending  to 
connect  the  defendant  with  the  crime  charged. 

A  great  number  of  exceptions  were  taken  upon  the  trial  upon 
the  part  of  the  defendant :  (1)  To  the  introduction  of  evidence 
on  the  part  of  the  State;  (2)  to  the  giving  of  instructions  by  the 
wurt  to  the  jury;  and  (3)  to  the  refusal  of  the  court  to  give 
instructions  asked  on  the  part  of  the  defendant 

All  of  the  evidence  offered  on  the  part  of  the  State  tending  to 
prove  a  conspiracy  between  Burnys,  Gale,  and  Roberts  to  com- 
mit the  crime  charged,  and  all  the  evidence  tending  to  prove  the 
preparations  for  its  commission,  was  objected  to  on  the  part  of 
the  defendant,  but  his  objections  were  ova'ruled,  to  which  rul- 
ing exceptions  were  duly  taken.  Upon  the  argument  here  the 
objections  to  the  evidence  tending  to  prove  the  conspiracy  were 
not  insisted  upon,  and  must,  therefore,  be  deemed  waived  or 
abandoned.  The  principal  objection  to  the  other  evidence  was 
its  incompetency,  for  the  reason  it  tended  to  prove  the  commis- 
sion of  another  crime. 

1.  A  somewhat  careful  review  of  the  evidence  satisfies  us  that 
this  objection  is  not  well  taken.  The  obtaining  of  powder  from 
Beck's  powder- house,  considered  by  itself,  is  not  a  crime;  nor 
was  the  breaking  of  the  lock  for  that  purpose  necessarily  and 
£nder.all  circumstances  criminal.  It  does  not  distinctly  appear 
whether  their  acts  were  with  or  without  Beck's  knowledge  or 
•consent,  nor  does  it  appear  that  they  were  done  with  a  felonious 
liutent.  The  presumption  is  that  these  acts  were  innocent  and 
lawful  until  their  criminality  is  made  to  appear,  that  is,  with 
what  intent  they  were  done,  and  we  cannot,  for  the  purpose  of 
reversing  this  judgment,  presume  they  were  criminal.  But 
.  admitting  that  the  taking  of  the  powder  was  larceny,  and  the 
breaking  of  the  lock  and  the  entry  into  the  house  for  that  pur- 
pose was  burglary,  we  have  no  doubt  but  that  the  evidence  was 
competent.  It  was  the  preparation  of  the  means  to  commit  the 
particular  crime  for  which  the  appellant  stands  indicted,  and  the 


May,  1887.]    State  of  Oregon  v.  Roberts.  195 

Opmion  of  the  Court — Stralian,  J. 

two  transactions  are  so  connected  together^  that  one  cannot  be 
shown  without  proof  of  the  other.  The  inception  of  this  crime 
^vas  the  conspiracy  between  Burnys,  Grale,  and  the  defendant^  to 
barn  the  bam  in  question.  After  that  agreement  had  been 
made  between  these  parties,  whatever  any  or  either  of  them  did 
or  said  thereafter  in  furtherance  of  the  conspiracy  is  competent 
evidence  against  any  or  all  of  them.  The  procuring  of  the 
powder  and  fuse  as  a  means  to  accomplish  the  end,  no  difference 
when  or  how  procured,  is  a  fact,  which  the  State  had  a  right  to 
submit  to  the  jury  as  one  of  the  circumstances  of  the  alleged 
crime,  to  be  weighed  and  considered  by  them  for  whatever  they 
might  deem  it  worth.  It  was  a  part  of  the  preparation  to  com- 
mit a  contemplated  crime,  and  as  a  fact  to  be  proven  on  the  trial 
of  the  defendant  for  the  commission  of  that  crime,  it  stands  on 
the  same  principle  as  the  procuring  of  a  deadly  weapon,  poison, 
or  other  means  to  commit  murder,  or  the  preparation  of  dies  or 
plates  to  counterfeit  the  coin  or  currency  of  the  country,  or  the 
preparation  of  the  tools  or  implements  or  means  to  commit 
burglary  or  any  other  crime.  All  of  the  acts  of  the  parties  done 
in  furtherance  of  the  common  design,  though  separated  by  time, 
and  not  continuous,  constitute  one  entire  transaction,  and  may 
be  shown  upon  the  trial. 

2.  The  defendant's  counsel  asked  the  court  to  instruct  the 
jury  as  follows :  "  If  there  is  any  one  single  fact  proved  to  your 
satis&ction  on  the  part  of  the  defense,  by  a  preponderance  of 
evidence,  which  is  inconsistent  with  the  defendant's  guilt,  this 
is  sufficient  to  raise  a  reasonable  doubt,  and  you  should  acquit 
the  defendant.''  This  request  was  refused  by  the  court,  and, 
we  think,  properly.  The  objections  to  such  an  instruction  are 
numerous.  In  such  a  case  as  this,  when  the  evidence  is  direct 
and  not  circumstantial,  the  jury  ought  to  weigh  the  entire  evi- 
dence, and  determine  the  defendant's  guilt  or  innocence  by  the 
eflfect  produoed  upon  their  minds  from  such  general  consider- 
ation of  all  the  facts,  and  not  from  isolated,  separate,  or  dis- 
jointed fiuste.  In  the  next  place,  this  instruction  if  it  had  been 
giv^i  by  the  court  would  have  been  an  unwarranted  invasion  of 
the  province  of  the  jury  by  the  court.    It  is  not  for  the  court  to 
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say  in  any  case,  where  there  is  any  evidence  tending  to  prove  or 
disprove  a  particular  fact,  what  its  effect  shall  be,  or  what 
weight  ought  to  be  attached  to  it  by  the  jury,  or  what  shall  be 
sufficient  to  raise  a  reasonable  doubt  in  the  minds  of  the  jury. 
It  is  the  peculiar  and  exclusive  province  of  the  jury  to  determine 
all  such  questions,  and  their  right  to  do  so  cannot  be  influenced 
or  in  any  manner  controlled  by  the  court.  The  court  did  not 
err,  therefore,  in  refusing  to  give  the  instruction  asked. 

3.  Reascmahle  doubt.  The  defendant's  counsel  also  asked  the 
court  to  give  the  jury  the  following  instruction : — 

"  Reasonable  doubt  is  not  a  mere  possible  doubt.  It  is  that 
state  of  the  case  which,  after  an  entire  comparison  and  consider- 
ation of  all  the  evidence,  leaves  your  minds  in  such  a  condition 
that  you  cannot  say  you  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge.  It  is  not  sufficient  to 
establish  a  probability,  though  a  strong  one,  arising  from  the 
doctrine  of  chances,  that  the  fact  chained  is  more  likely  to  be 
true  than  the  contrary;  but  the  evidence  must  establish  the 
truth  of  the  fact  to  a  moral  certainty,"  This  instruction  was 
refused  by  the  court,  for  the  reason  that  the  same  had  been,  in 
effect,  given  by  the  court.  The  charge  of  the  court  on  the  sub- 
ject of  reasonable  doubt  was  as  follows:  "A  reasonable  doubt 
is  not  every  doubt ;  it  is  not  a  captious  doubt.  It  is  such  a 
condition  of  mind  resulting  from  the  consideration  of  the  evi- 
dence before  you,  as  makes  it  impossible  for  you  as  reasonable 
men  to  arrive  at  a  satisfactory  conclusion.  It  is  not  a  con- 
sciousness that  a  conclusion  arrived  at  may  possibly  be  errone- 
ous; but  such  a  state  of  mind  as  deprives  you  of  the  ability  to 
reach  a  conclusion  that  is  satisfactory." 

The  instruction  asked  by  appellant  is,  in  substance,  the  lan- 
guage of  Chief  Justice  Shaw  in  Oommonw.  v.  Webster,  6  Cush. 
295,  and  is  generally  accepted  as  a  concise  definition  of  a  reason- 
able doubt;  but  it  is  not  the  only  definition  of  a  reasonable 
doubt.  Any  phraseology  which  conveys  to  the  minds  of  the 
jury,  clearly,  distinctly,  and  intelligibly,  the  same  idea  will  be 
sufficient,  and  we  think  the  charge  given  did  this.  The  jury 
could  not  have  been  misled  as  to  the  degree  of  proof  required  to 
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convict  ander  this  charge;  and  unless  they  were  misled^  and  by 
reason  thereof  convicted  the  defendant  on  less  or  weaker  evi- 
dence than  they  ought,  we  cannot  say  there  was  error.  We 
think^  as  a  matter  of  practice  in  criminal  cases,  when  the  defense 
asks  instructions  which  are  free  from  legal  objections,  that  they 
ought  to  be  given,  even  though  the  general  charge  of  the  court 
may  have  covered  the  same  ground ;  but  in  case  of  refusal,  unless 
we  can  clearly  see  that  the  defendant  was  prejudiced  by  such 
refusal,  the  judgment  will  not  be  reversed. 

4.  Evidence  of  accomplice.  The  defendant  also  asked  the 
court  to  instruct  the  jury  as  follows:  — 

"  Mrs.  Almira  Burnys  is  an  iaccomplice  in  this  crime,  charged 
against  this  defendant,  as  are  also  Charles  Gale  and  Robert 
Burnys,  and  you  cannot  convict  the  defendant  upon  their  testi- 
mony, unless  it  be  corroborated  by  such  other  as,  unaided  by 
their  testimony,  tends  to  connect  the  defendant  with  the  commis- 
sion of  said  crime,"  This  instruction  was  also  refused,  and  the 
defendant  excepted.  The  general  rule  of  law,  that  to  justify  a 
conviction  on  the  evidence  of  an  accomplice  his  evidence  must 
be  corroborated,  is  not  controverted.  The  Criminal  Code,  section 
1 72,  states  it  thus :  '^  A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice  unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  commission 
of  the  crime,  and  the  corroboration  is  not  sufficient,  if  it  merely 
shows  the  commission  of  the  crime,  or  the  circumstances  of  the 
commiseion.''  No  conviction  could  be  had  on  the  uncorroborated 
testimony  of  Burnys  and  Grale.  They  were  "accomplices"  within 
the  meaning  of  this  section.  Thus  far  the  State  and  the  defense 
agree;  but  the  defense  claims  that  Mrs.  Burnys  is  an  accomplice 
also.  Webster  defines  accomplice  to  be  an  associate  in  crime ;  a 
partner  or  partaker  in  guilt.  BurrilPs  Law  Dictionary  defines 
the  term  thus:  "One  of  several  concerned  in  a  felony;  an  asso- 
ciate in  crime;  one  who  co-operates,  aids,  or  assists  in  committing 
it."  This  term  includes  all  the  particeps  criminia^  whether  con- 
sidered in  strict  legal  propriety  as  principals  or  accessories. 
And  Wharton's  Criminal  Evidence,  section  440,  says:  "An 
accomplice  is  a  person  who  knowingly,  voluntarily,  and  with 


198  State  of  Obbgon  v.  Bobebto.         [Sup.  Ct 


Opinion  of  the  Coort— Strihui,  J. 


oommon  intent  with  the  principal  offender,  anites  in  theoomm]&- 
sion  of  a  crime."  And  to  the  like  effect  is  Cross  v.  The  People^ 
47  III.  152;  Davidsan  v.  State,  33  Ala.  350. 

Apply  these  definitions  to  the  evidence,  and  tney  make  it  too 
plain  for  argument  tliat  the  appellant^s  exception  is  not  well 
taken.  Mrs.  Burnys  did  not  counsel,  aid,  or  abet  in  any  way ; 
did  not  in  any  manner  participate  in  the  crime ;  and  her  knowl- 
edge of  it  was  derived  from  the  accident  of  being  the  wife  of  one 
of  the  criminals. 

6.  Variance  between  indictment  and  proof.  The  defendant's 
counsel  also  asked  the  court  to  give  the  jury  the  following  instruc- 
tion:— 

*'  This  indictment  charges  the  defendant  with  having  wilfully, 
maliciously,  and  unlawfully  set  fire  to  and  burned  W.  S.  Ladd's 
barn.  If  you  find  from  the  evidence  beyond  a  reasonable  doubt 
that  this  defendant  set  fire  to  and  burned  a  stack  of  hay,  although 
wilfully  and  maliciously  and  unlawfully,  and  although  from  it 
the  bam  caught  fire  and  burned,  it  is  a  variance  between  the 
indictment  and  proof,  and  the  defendant  should  be  acquitted." 

The  court  did  not  err  in  refusing  to  give  this  instruction.  The 
defendant's  motive  and  purpose  in  firing  the  hay  were  questions 
of  fact  for  the  jury ;  and  the  evidence  offered  tended  very  strongly 
to  prove  that  the  real  purpose  was  to  burn  the  barn,  and  the  hay 
.was  fired  as  the  readiest  and  quickest  method  of  accomplishing 
that  object.  Under  such  circumstances  there  was  no  variance, 
and  the  court  did  right  in  refusing  the  instruction. 

Motion  for  a  new  trial  cannot  be  remewed.  The  general  charge 
of  the  court  on  the  subject  of  accomplices  as  to  Burnys  and  Grale, 
though  excepted  to  at  the  trial,  was  not  claimed  to  be  erroneous 
here,  and  those  exceptions  must  be  deemed  to  beabandoned.  The 
other  exceptions  are  not  available  on  this  appeal,  for  the  reason 
that  the  ruling  of  ^he  trial  court  on  a  motion  for  a  new  trial  can- 
not be  assigned  for  error  in  this  State.  Our  Code  has  made  no 
provision  for  reviewing  the  ruling  of  the  trial  court  on  such 
motion,  and  therefore  this  court  cannot  examine  the  same.  But 
if  it  were  competent  to  do  so  it  would  not  avail  the  defendant  in 
this  case,  for  the  reason  the  jury  is  to  judge  of  the  weight  and 
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eflfect  of  the  evidence,  and  there  can  be  no  doubt  in  this  case 
there  vrsa  evidence  which  justified  the  jury  in  finding  the  verdict. 
We  have  examined  this  case  with  care,  for  the  reason  the  par- 
ties implicated  seem  to  have  gone  directly  from  a  lodge-room  to 
the  scene  of  the  crime,  and  after  discovery,  they  appear  to  have 
relied  upon  an  order  called  the  "  I.  W.  A,^fl  '*  for  help.  And  tlie 
evidence  given  upon  the  trial  tended  to  show  that  parties  con- 
oemed  in  its  commission,  with  others,  sought  to  bind  themselves 
together  by  extrajudicial  oaths,  and  by  ties  which  they  thought 
to  make  stronger  than  the  law;  but  the  result  has  demonstrated 
the  futility  of  the  attempt,  and  that  the  purposes  of  the  law  are 
not  to  be  thwarted  by  such  means.  The  real  purposes  of  the 
organization,  so  far  as  they  were  disclosed  upon  the  trial,  are 
revolutionary  and  highly  criminal.  They  assumed  to  act  as  self- 
appointed  r^ulators,  and  to  determine  the  propriety  of  the  con- 
duct of  citizens  of  this  State  in  the  management  of  their  private 
business,  and  to  direct  whom  they  shcdl  and  whom  they  shall  not 
employ;  for  the  right  to  determine  who  shall  not  be  employed 
implies  the  right  to  say  who  shall  be.  It  reviews  in  secret  the 
acts  and  conduct  of  the  citizens,  and  its  members  emerge  from 
the  lodge-room  and  hasten  away  to  execute  private  and  summary 
vengeance  upon  those  who  have  fidlen  under  the  ban  of  its  dis- 
pleasure. They  attempt  to  prescribe  a  rule  of  civil  conduct  for 
the  government  of  all  the  people  of  this  State,  unknown  to  our 
statutes,  and  at  war  with  the  idea  of  a  government  regulated  by 
law,  and  to  inflict  punishment  for  a  violation  or  a  disr^ard  of 
its  beliests.  In  this  instance  it  was  arson.  The  next  may  be 
murder.  The  spirit  that  incites  the  commission  of  that  crime 
will  not  stop  there.  All  human  experience  has  demonstrated 
this.  There  is  no  half-way  station  between  the  benign  control  of 
the  law  and  the  wildest  anarchy.  If  the  commission  of  one  crime 
does  not  bring  the  citizen  to  the  feet  of  the  lawless  cabal,  another 
must  follow,  and  so  on  in  gradual  succession  until  the  foun- 
dations of  social  order  are  broken  up  and  the  spirit  of  anarchy 
be  enthroned  in  its  stead.  The  object  and  direct  tendency  of 
such  an  organization  cannot  be  too  promptly  condemned.  They 
are  at  war  with  the  law,  our  social  and  political  life,  and  the  genius 
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of  oar  institutions.  Such  as  organization  is  not  of  American 
birth,  and  cannot  take  root  or  flourish  in  an  American  common- 
wealth. 

The  views  we  have  expressed  on  the  rulings  of  the  court  below 
require  an  affirmance  of  the  judgment. 


[Filed  May  24, 1887.) 

J.   a    NICKEI^lON,  Respondent,   r.    W.   B.   SMITH, 

Appkt.t.ant. 

JusncB'B  CoTJBT — Vebdiot  ow  A  JiTBY  DT. — Where  a  Jury  returned  in  a  Jastioe'e  Court 
a  yerdiot  in  favor  of  defendant,  and  the  same  was  received,  and  they  therenpon 
informed  the  court  that  they  intended  hy  the  verdict  to  find  in  favor  of  the 
plaintiff,  and  the  Jnstice  then  allowed  them  to  leparate  to  i^pear  at  another  day, 
at  which  time  they  did  appear  and  wore  allowed  to  render  another  verdict  in 
fjuvor  of  the  plaintiff  aa  originally  intended,  and  were  then  discharged;  field, 
(1)  That  the  first  paper  filed  was  not  their  verdict,  as  the  Jury  did  not  agree  on 
ihe  same  as  such.  (2)  That  the  seoond  verdict  was  irregular,  as  the  Jury  had 
been  allowed  to  separate,  and  should  be  set  aside  and  a  new  trial  had. 

Appeal  from  Wasco  County.    Beversed. 
Duftst&  Dufur^  for  Bespondent. 

Hie  matter  in  explanation  set  out  in  the  docket  is  no  part  of 
the  verdict.    (Code,  §  210,  p.  147.) 

Jury  must  be  kept  together  until  thej  agree  upon  a  verdict 
(Code,  §  200,  p.  146.) 

There  is  no  authority  for  sending  the  case  back  for  trial 
(Code,  §  575,  p.  229.) 

Bespondent  is  entitled  to  a  judgment  fbr  $18.99  up(m  the 
original  verdict 

Oeorge  WatkinSy  for  Appellant,  filed  a  written  argument 

Stbahan,  J. — The  appellant  here  originally  commenced  an 
action  against  the  respondent  before  W.  E.  McArthnr,  Esq., 
justice  of  the  peace  for  Dalles  precinct,  in  Wasco  County,  Ore- 
gon, to  recover  a  balance  alleged  to  be  due  him  of  $52.88.  The 
defendant  filed    a  counter-claim,  amounting  to    $76.09,  and 
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demanded  a  judgment  for  $24.21.  Issue  having  been  duly 
taken  by  the  reply  on  the  new  matter  contained  in  the  answer, 
the  defendant  in  that  proceeding  demanded  a  jury.  What 
occurred  after  the  evidence  was  closed,  and  the  cause  was  argued 
by  counsel,  is  fully  disclosed  by  the  record : — 

^^The  case  was  then  submitted  to  the  jury,  and  they  retired 
under  a  sworn  bailiff.  At  about  7:30  o'clock  p.  M.  the  jury, 
having  been  out  about  one  hour,  returned  into  court — Geo. 
Watkins,  Esq.,  one  of  plaintiff's  attorneys,  being  present — and 
presented  to  the  court  what  purported  to  be  their  verdict,  a 
certain  writing  of  which  the  following  is  a  copy,  to  wit: — 

"*  Justice's  Court  for  Dalles  Precinct,  County  of  Wasco,  State 
of  Oregon. 

"*  Wibon  B.  Smith,  Plff.  v.  J.  0.  JSTvdcekm,  DefL 
"'We,  the  jury  impaneled  to  try  the  above  cause,  find  for  the 
defendant,  and  assess  his  damages  at  $18.99. 

(Signed,)  " '  H.  Solomon. 

"*C.  W.  Jones. 
"*G.  F.  Settlemibe. 
"'A.  J.  Simmons, 
«'G.  W.  Werlin.' 

'•  Which  verdict  was  received  and  filed  November  27,  1?85. 
The  jury  then  explained  in  open  court  that  they  intended  to  allow 
the  defendant  the  sum  of  $18.99  as  a  counter-claim  to  the  plaint- 
iff's cause  of  action,  thereby  reducing  plaintiff's  claim  against 
the  defendant,  as  set  forth  in  his  complaint,  to  the  sum  of 
$33.89,  which  amount  they  found  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  in  this  action.  The  paper  pur- 
porting to  be  the  verdict  of  the  jury  not  being  actually  the  ver- 
dict found  by  the  jury,  and  the  court  not  being  advised  what 
course  should  be  pursued  in  the  matter,  continued  the  case  until 
to-morrow  morning,  at  ten  o'clock  a.  m.,  for  advisement.  It 
was  ordered  that  the  jury  be  present  at  that  time.  In  the 
mean  while  the  jury  were  allowed  to  separate,  but  were  not 
difldiarged. 

<'W.  E.  McAbxhub,  Justice  of  the  Peace.'' 
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"November  28,  1885. 
"The  jury  all  being  present,  and  the  attorneys  for  the  plaint- 
iff and  defendant  also  being  present,  the  oourt  submitted  the 
case  to  the  jury,  against  objections  of  defendant's  counsel;  and, 
after  deliberation,  they  rendered  their  verdict  in  open  court,  all 
parties  in  interest  being  present,  or  represented  by  learned  coun- 
sel.   The  following  is  a  copy  of  the  verdict,  to  wit : — 

"'In  Justice's  Court  for  Dalles  Precinct,  Wasco  County,  State 
of  Oregon. 

"'  Wikon  B.  Smith,  PlairUif,  v.  J.  C.  Nickebon,  Defendant. 
"'We,  the  jury  in  the  above-entitled  action,  find  for  the 
plaintiff,  and  assess  his  damages  at  $33.89  cents. 

"*H.  Solomon,  Foreman. 

"'G.  W.  Werlin. 

"*C.  W.  Jones. 

"'A.  J.  Simmons. 

"*G.  F.  Settlemire.' 

"Which  verdict  was  received  and  filed  November  22, 1885. 
Thereupon  the  jury  were  discharged. 

"  W.  E.  McArthub,  Justice  of  the  Peace.** 

From  the  record  of  the  justice  it  further  appears  that  the 
plaintiff  moved  for  judgment  on  said  last-named  verdict  in  his 
favor  for  $33.89;  and  the  defendant  at  the  same  time  moved  for 
a  judgment  in  his  favor  for  $18.99,  on  the  allied  verdict  of  the 
preceding  day;  and  the  court,  after  hearing  the  argument  of 
counsel  in  favor  of  and  against  said  respective  motions,  still 
being  in  doubt  what  judgment  ought  to  be  given  thereon,  took 
both  of  said  motions  under  advisement.  Thereafter,  on  the 
twenty-second  day  of  May,  1886,  said  justice  overruled  the 
defendant's  motion,  and  granted  the  motion  of  the  plaintiff. 

The  defendant,  having  demanded  a  jury,  had  no  right  of 
appeal.  (Gen.  Laws,  p.  478,  §  120.)  The  defendant  accord- 
ingly sued  out  a  writ  of  review,  and  removed  the  record  of  the 
justice  into  the  Circuit  Court.  That  oourt  annulled  the  judg- 
ment of  the  justice,  and  remanded  the  cause  for  a  new  trial, 
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from  which  last-named  judgment  this  appeal  is  taken.  Numer- 
ous errors  are  assigned  in  the  notice  of  appeaL  The  only  errors 
material  to  be  considered  are  those  relating  to  the  action  of  the 
court  in  reversing  the  judgment  of  the  justice,  and  in  remanding 
the  cause  for  a  new  trial. 

Verdict  of  jury  tn  Justice^a  Oourt.  The  first  question  which 
naturally  presents  itself  here  for  our  consideration  is,  which  of 
the  two  papers  presented  by  the  jury  to  the  justice  is  their 
verdict? 

Section  7,  page  463,  Greneral  Laws,  provides,  in  substance,  for 
the  same  course  of  procedure  in  a  Justice's  Court  as  prevails  in 
a  court  of  record,  "except  as  in  this  act  otherwise  specially  pro- 
vided.'' Section  210  of  the  Civil  Code,  thus  made  applicable, 
provides:  "When  the  verdict  is  given,  and  is  such  as  the  court 
may  receive,  and  if  no  juror  disagree^  or  the  jury  be  not  again 
sent  out,  the  clerk  shall  file  the  verdict.  The  verdict  is  then 
complete,  and  the  jury  shall  be  discharged  from  the  case.  The 
verdict  shall  be  in  writing,  and,  under  the  direction  of  the  court, 
shall  be  substantially  entered  in  the  journal  as  of  the  day's 
proceedings  in  which  it  is  given." 

Now,  it  is  too  plain  for  argument  that  the  first  paper  signed 
by  the  jury  and  delivered  to  the  justice,  though  in  form  a  ver- 
dict, did  not  contain  or  embody  the  result  of  their  deliberations. 
As  a  verdict  every  juror  did  object  to  it  at  the  time,  or,  in  the 
language  of  the  section  quoted,  "disagreed."  It  then  became 
the  duty  of  the  justice  to  send  them  out  again,  to  enable  them 
to  put  the  verdict  in  such  form  as  would  give  legal  efiect  to  the 
result  of  the  trial.  In  Warner  v.  New  York  Cemt.  R.  R.  Go.  52 
N.  Y.  437,  it  was  held  that  the  announcement  of  a  verdict,  or 
the  bringing  in  of  a  sealed  verdict  by  a  jnry,  and  the  entry 
thereof  by  the  clerk  in  his  book  of  minutes,  is  not  such  a  record- 
ing as  makes  the  verdict  fixed  and  unalterable;  but,  until  the 
jury  are  dismissed,  their  power  over  the  verdict,  and  their  right 
to  alter  it  so  as  to  make  it  conform  to  their  real  and  unanimous 
intention  and  purpose,  continues.  And  to  the  same  effect  is 
DalrympU  v.  WiUiamSy  63  N.  Y.  361. 

This  view  of  the  subject  disposes  of  the  defendant's  claim  that 
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the  paper  purporting  to  be  a  finding  in  his  favor  was  to  be 
treated  as  the  verdict^  and  it  results  as  a  necessary  consequence 
that  the  court  had  the  power  to  allow  the  jury  to  put  their  find- 
ing in  such  fi)rm  as  would  be  according  to  their  real  and  unani- 
mous intention  and  purpose. 

Jury  not  allowed  to  aeparate.  But  when  should  this  power  have 
been  exercised?  Must  it  be  done  at  the  time  the  disagreement 
was  made  known  to  the  court,  and  before  the  jury  were  allowed 
to  separate,  or  might  it  be  done  at  some  indefinite  time  in  the 
future,  when  it  would  be  convenient  for  the  court  to  call  the 
jury  together  for  that  purpose?  Or,  in  other  words,  could 
the  court,  without  the  consent  of  the  parties,  allow  the  jury  to 
separate  after  the  cause  had  been  submitted  to  them,  and  then 
bring  them  together  again,  against  the  protest  or  objection  of 
either  party,  and  receive  their  verdict?  Such  a  practice  does 
not  appear  to  be  in  accordance  with  the  plain  requirements  of 
the  statute  of  this  State.  The  Civil  CJode,  section  200,  provides : 
"After  hearing  the  charge,  the  jury  may  decide  in  the  jury-box, 
or  retire  for  deliberation.  If  they  retire,  they  must  be  kept 
together  in  a  room  provided  for  them,  or  some  other  conven- 
ient place,  under  the  charge  of  one  or  more  o£Scers,  until  they 
agree  upon  their  verdict,  or  are  discharged  by  the  court.  The 
officer  shall,  to  the  utmost  of  his  ability,  keep  the  jury  thus 
together,  separate  from  other  persons,  without  drink,  except 
water,  and  without  food,  except  ordered  by  the  court.  He  must 
not  sufier  any  communication  to  be  made  to  them,  nor  make  any 
himself,  unless  by  order  of  the  court,  except  to  ask  them  if  they 
have  agreed  upon  a  verdict " 

We  think  it  was  an  erroneous  exercise  of  the  judicial  functions 
of  the  justice  to  allow  the  jury  to  separate  without  the  consent 
of  the  parties,  and  to  permit  them,  on  the  next  or  some  subse- 
quent day,  to  return  and  complete  their  verdict  against  the 
objections  of  either  party.  Such  a  practice,  if  permitted,  is 
liable  to  great  abuse,  and  we  think  we  ought  to  give  full  effect 
to  the  requirements  of  the  section  above  quoted.  The  justice 
had  ample  power  to  permit  the  jury  to  put  their  verdict  in 
proper  form  at  the  time  of  the  disagreement.    He  could  have 


May,  1887.]     State  op  Obegon  v.  Marple.  205 


Axgament  for  Appellani 


sent  them  out  for  further  deliberation,  or  they  could  have  then 
decided  in  the  jury-box;  but  the  practice  of  allowing  a  jury  to 
separate  after  a  cause  has  been  submitted,  and  without  the  con- 
sent of  the  parties,  would  be  clearly  in  contravention  of  our 
statute.  The  verdict  of  the  jury  was  therefore  irregular — not 
void — and  must  be  set  aside^nd  a  new  trial  directed  before  the 
justice.  The  conclusions  of  the  Circuit  Court  seem  to  be  in 
harmony  with  these  views,  and  its  judgment  must  therefore  be 
affirmed. 


I  15    205, 
!f46      15, 


[7a6dMfly27,1887.] 

STATE  OF   OREGON,   Respondent,  v.  RICHARD  E. 
MARPLE,  Appellant. 

JuDOKKMT  or  OBzamrAL  AanoK.— Where  a  Judgment  dated  April  9, 1887,  provides 
that  the  defendant  be  hanged  on  the  twenty-ninth  day  of  Jane,  1887,  and  a  war- 
rant of  execution  is  issued  reciting  the  judgment  of  conviction,  and  appointing 
the  second  day  of  June,  1887 ;  held,  that  this  was  an  irregularity  under  section 
li21  of  Hill's  Code,  providing  that  the  warrant  of  death  must  be  executed  "  not 
less  than  thirty  nor  more  than  sixty  days  from  the  time  of  judgment,"  but  not 
such  as  would  warrant  grantiog  a  new  trial,  and  that  the  judgment  should  be 
modified  so  as  to  adjudge  in  effect  that  defendant  be  detained  until  such  day  as 
shall  be  named  in  the  warrant  of  execution  to  be  thereafter  designated  by  the 
court  fh)m  which  the  appeal  was  taken ;  that  the  first  warrant  be  set  aside,  and 
the  case  remanded,  with  directions  to  caizy  oat  the  judgment  of  death  in  accord- 
ance with  the  verdict  of  the  jury. 

Appeal  from  Yamhill  County.    Modified. 
Jff.  F.  Uiompson,  for  Appellant. 

The  verdict  is  fatally  defective,  in  that  it  does  not  specify  the 
d^ree  of  the  crime  of  which  the  defendant  is  convicted.  (Code, 
363;  People  v.  ampbea^  40  Cal.  129;  Bishop  on  Criminal  Law, 
§  797;  State  v.  Dawd,  19  Conn.  388;  Oliver  v.  State,  17  Ala. 
587;  People  v.  Marquis,  15  Cal.  38;  3  Graham  &  Waterman  on 
New  Trials,  1378;  Diek  v.  State,  3  Ohio  St.  89;  Park  v.  State,  4 
Ohio  St.  234.) 

There  is  no  valid  death  warrant.  The  judgment  is  that  the 
defendant  be  executed  on  June  29th.  The  warrant  directs  his 
execution  on  June  2d« 
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Geo.  W.  Bdty  District  Attorney,  and  MoOain  &  Hurley y  for 
Respondent 

The  fixing  of  the  date  of  execution  in  the  jadgment  is  void, 
and  is  not  a  part  of  the  sentence.  {Loweanimrg  v.  People^  27 
N.  Y.  337;  Gray  v.  Stale,  55  Ala.  86.) 

Statutes  directing  prisoners  to  be  executed  within  a  certain 
time  are  directory  simply.  (20  Ala.  L5;  Bishop  on  Statutory 
Crimes,  §  256.) 

This  court  will  not  reverse  for  error  that  which  could  not 
prejudice  defendant.  {State  v.  Brawny  7  Or.  186 ;  Stcde  v.  Fiiz^ 
hughy  2  Or.  227;  Code,  362,  §  70;  EawhiM  v.  SiaJLey  44  Am. 
Dec.  431;  Terr  y.aKeUyy  1  Or.  6L) 

By  the  CouBX. — The  appellant  was  indicted,  tried,  and  con* 
victed  in  the  above  court  of  the  crime  of  murder  in  the  first 
degree,  and  the  following  judgment  and  sentence  were  given 
against  him: — 

*^  April  9, 1887. 
"iStafe  of  Oregon,  v.  Richard  E.  MarpU. 
"indictment  fob  mubdeb. 

"Now  at  this  day  this  cause  comes  on  for  hearing  on  the 
motion  of  the  said  defendant  to  set  aside  the  verdict  of  the  jury 
heretofore  rendered  in  this  cause,  and  for  a  new  trial,  the  State 
appearing  by  Greo.  W.  Belt,  prosecuting  attorney,  and  by  H. 
Hurley,  and  the  defendant  in  his  own  proper  person,  and  H.  Y. 
Thompson,  his  attorney;  and  after  argument  by  counsel,  and 
fully  considering  the  said  motion,  it  is  ordered  that  the  same  be 
overruled;  whereupon,  on  motion  of  Greo.  W.  Belt,  prosecuting 
attorney,  the  court  proceeds  to  pronounce  and  render  judgment 
and  sentence  against  the  said  Eichard  E.  Marple,  and  the  court 
asked  the  defendant,  in  the  presence  of  his  said  attorney,  what 
he  had  to  say  why  the  court  should  not  now  pronounce  and 
render  sentence  and  judgment  against  him  in  accordance  with 
the  verdict  of  the  jury  heretofore  rendered  against  him  in  this 
cause,  whereupon  the  said  defendant  made  a  statement  to  the 
court;  and  immediately  thereafter,  it  appearing  to  the  court  that 
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the  said  Richard  £.  Marple  had  been  duly  indicted  and  con- 
victed of  the  crime  of  murder  in  the  first  d^ree,  for  feloniously, 
wilfully,  purposely,  and  of  deliberate  and  premeditated  malice, 
killing  one  D.  I.  Corker,  it  is  therefore  ordered  and  adjudged 
by  the  court  that  the  said  Richard  E.  Marple  is  guilty  of  said 
crime  of  murder  in  the  first  degree;  and  that  it  is  further  ordered 
and  adjudged  by  the  court  that  the  said  Richard  E.  Marple  be 
taken  from  this  place  to  the  jail  of  this  county  of  Yamhill,  and 
that  he  be  there  kept  in  close  confinement  until  the  twenty-ninth 
day  of  June,  1887;  and  that  on  said  twenty-ninth  day  of  June, 
between  the  hours  of  ten  o^clock  a.  m.  and  two  o'clock  p.  M.  of 
said  day,  he  be  taken  from  said  jail  to  the  place  to  be  prepared 
for  the  execution  of  this  judgment  in  this  county,  and  that  be  be 
then  and  there  hanged  by  the  neck  until  he  is  dead. 

"R.  P.  Boise,  Judge." 

Tliat  thereupon  the  judge  of  said  Circuit  Court  issued  and 
delivered  to  the  sheriff  of  said  Yamhill  County,  a  warrant  under 
hLs  hand  and  the  seal  of  the  said  Circuit  Court,  and  duly  attested 
by  the  clerk  of  said  county,  which  said  warrant  stated  the  said 
conviction  and  judgment,  and  appointed  the  second  day  of  June, 
A.  D.  1887,  as  the  day  upon  which  the  said  judgment  is  to  be 
executed. 

The  defendant  appeals  from  the  judgment  pronounced  against 
him,  as  above  stated,  and  gives  notice  that  he  will  rely  upon  the 
following  errors  of  law  appearing  of  record  upon  the  trial  of  said 
cause:  Mrst,  the  indictment  does  not  charge  the  defendant  with 
any  crime;  second,  there  was  no  verdict  of  the  jury  upon  which 
to  base  the  said  judgment  and  sentence;  third,  said  judgment 
and  sentence  was  pronounced  by  the  court  without  legal  power 
or  authority;  fourth,  that  the  death-warrant  does  not  conform  to 
the  laws  relating  thereto,  or  to  the  judgment  of  the  court  in  said 
action  against  the  defendant. 

We  have  examined  the  all^;ed  errors,  and  are  of  the  opinion 
that  the  three  first  ones  are  not  well  taken.  The  fourth  one  is 
true  as  a  statement  of  fact,  as  the  part  of  the  record  above  set 
forth  shows,  though  we  do  not  think  that  it  presents  such  an  error 
83  will  authorize  the  court  to  grant  a  new  ti'ial.    We  are  of  the 
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opinion,  however,  that  the  record  should  be  corrected,  before  any 
attempt  is  made  to  enforce  the  judgment,  so  as  to  make  it  con- 
form to  law,  and  be  oonsbtent  with  itself.  The  judgment 
appealed  from  will  therefore  be  modified  so  as  to  adjudge,  in 
effect,  that  the  said  Eichard  E.  Marple  be  detained  and  impris- 
oned until  such  day  as  shall  be  designated  and  named  in  the  war- 
rant of  execution  of  the  judgment,  signed,  attested,  and  delivered 
as  provided  by  law,  and  the  case  be  remanded  to  the  said  Circuit 
Court,  with  directions  to  enter  such  judgment  and  sentence  as 
here  indicated,  and  such  warrant  of  execution  be  thereupon 
issued;  that  the  warrant  of  execution  of  the  said  judgment  now 
in  the  hands  of  the  sheriff  of  said  Yamhill  County  be  set  aside, 
and  held  for  naught. 


inog  

15    3d6  

14*  523 
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[Fil6dJYmelS,1887.] 

Ijl    2o      H-  T.  BINGHAM,  et  al.,  Appelulnt  and  Eespondekts, 
' V.  CHARLES  SALENE,  et  al.,  Appellant  and  Ee- 

6P0NDENTS. 

LioiNra  TO  HuMT— PBOFrr  a  Pberbee— Obair  ov.— A  gnnt  of  "the  sale  and 
excloBiye  priyUege  aiui  easement  to  shoot,  take,  and  kill "  wild  fool  "on  the 
lakes,  slonglui,  and  waters"  of  the  grantor,  executed  to  the  gra&tees,  "  their  heirs 
and  assigns  forerer,"  with  a  privilege  of  "ingress  and  egress  to  and  from  said 
lakes,  waters,  and  slonghs  for  the  purpose  of  shooting  and  taking  wild  fowl  as 
aforesaid,"  is  a  grant  of  Aprqfit  a  prendre,  and  not  a  mere  license  revocable  at 
pleasure. 

Saib— Gbabt— OoNSiEConoN  0F-^PxBiiXT8.-^That  in  the  exercise  of  this  right 
the  grantees  are  strictly  confined  to  the  places  indicated  in  the  grant,  the  lakes* 
sloughs,  etc.,  and  the  grant  does  not  anthoriie  the  indiscriminate  granting  of 
permits  to  others  to  exercise  the  same  privilege. 

CosniAGfiB— BsTWKEir  Attobkxt  akd  Cukkt.-^A  contract  which  hasheen  agreed 
upon  between  an  attorney  and  one  who  afterwards  becomes  his  client,  but  is 
not  made  obligatory  until  after  the  relation  of  attorney  and  client  has  been 
formed,  will  be  sustained,  where  it  appears  that  the  transaction  is  fair  and 
honest,  that  the  considei-ation  was  ample,  and  that  the  client,  though  an  illiterate 
person,  was  fully  informed  of  the  terms  of  the  contnct,  and  the  attorney  was  not 
guilty  of  any  breach  of  trust  or  confidence. 

iKJUKcnoN,  Gbounds  fob  BsruBiNa.  —Where  it  appears  that  B.  has  granted  to  B. 
the  sole  and  exclusive  right  to  hunt  upon  the  waters  of  6/s  land,  and  that  B.  has 
issued  permits  to  numerous  persons  who  have  hunted  not  only  on  the  waters, 
but  also  on  the  lands  of  S.,  have  conducted  themselves  in  an  insolent  manner, 
and  have  wounded  the  domestic  ynimals  of  6.,  the  court  will  not  grant  an  injunc- 
tion restraining  8.  from  acts  inoouisteiit  with  the  nature  of  the  contract  on  hia 
part 
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A.  12.  Ookman,  for  Appellant 

A  grant  of  a  right  to  kill  and  take  game  on  the  lands  of  the 
grantor  is  a  grant  of  an  interest  in  the  land  itself^  and  is  within 
the  Statute  of  Frauds.  {Webber  v.  Lee,  Law  R.  9  Q.  B.  D. 
315; .  Wiokhcm  v.  Hawker,  7  Mees;  &  W.  63.) 

The  grant  is  a  license  of  a  profit  a  prendre.  {JEhoart  v. 
Graham,  7  H.  L.  Cas.  331.) 

One  who  takes  game  on  another's  premises  gains  no  title,  if  a 
trespasser.  (Schouler  on  Personal  Property,  §  49 ;  Blades  v. 
Wggs,  13  Com.  B.  N.  S.  844;  11  H.  L.  Cas.  621;  Riggs  v. 
LoMdah,  1  Hurl.  &  N.  923;  Oarryingtcm  v.  TayUyr,  11  East, 
671;  14  Com.  B.  N.  S.  550;  3  Hurl.  &  C.  644;  also,  PaUsm 
V.  GUfard,  18  Law  R.  Eq.  259.) 

A  fishing  right  in  waters  not  navigable  belongs  to  the  owners 
of  the  soil.  (Washburn  on  Easements  and  Servitudes,  566-569 ; 
Matheu>8  v.  Treat,  75  Me.  594;  Wyman  v.  OUwer,  75  Me.  421; 
Beekman  v.  Kreamer,  43  111.  447.) 

Whalleff,  Bronough  &  Northup,  for  Respondents. 

No  interest  passed  by  the  deed. 

Easements  are  rights  of  eujojrments  in,  or  issuing  out  of 
another's  land.    (Tiedman  on  R«d  Property,  §  597.) 

Profit  a  prendre  is  a  right  to  take  something  from  the  land. 
(Tiedman  on  Real  Property,  §  59.) 

Under  the  deed  nothing  but  a  license  was  created^  and  a 
license  is  revocable  at  will  by  the  owner  of  the  land:.  (Wash- 
bum  on  Easements,  5;  Wolfe  v.  Frod,4  Saad^.Ch.  472;  .Sb 
parte  Cokrwn,  1  Cowen,  568.) 

The  right  to  take  and  kill  wild  fowl  knot  a  right  of  profit  a 
prendre,  for  wild  fowl  are  fere  no^urqs^^^nd'  not  the  subject  of  ;a 
grant. 

Plaintiffs  had  no  right  to  shootvon  tbelftnd. 

As  the  relation  of  client  and  i^ttomey  exiisted,  the  burden  ©f 
establishing  the  fairness  is  upon  the  plaintiff.  (Story  on  EquHy 
Jurisprudence,  §§  310,  311,  312)  Bigelow  on  Frauds,  19«; 
Howdl  V.  Ransom,  11  Paige,  638)  /Storr  v.  Vandersheydtry,  9 
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Johns.  263;  Jennings  v.  McOmndl,  17  111.  148;  Ford  v.  Har- 
rinffton,  16  N.  Y.  268;  Meryman  v.  TJber^  69  Md.  688;  43 
Am.  Rep.  564;  OcLkJey  v.  IZtfcAy,  28  N.  W.  Rep.  448;  Oerrui 
V.  Englebreckt,  6  Atl.  Rep.  718;  Dunn  v.  Dunn,  7  Me.  842; 
ianc  V.  Black,  21  W.  Va.  617;  Weeks  on  Attorneys  at  Law, 
§  273,  pp.  442,  460,  466;  HotoeU  v.  Baker,  4  Johns.  Ch.  118; 
Hawley  v.  Cramer,  4  Cowen,  717;  Bemieu  v.  McQane,  1  Hoff. 
Ch.  420;  Harper  v.  Perry,  28  Iowa,  67;  Jvdah  v.  Trustees,  23 
Ind.  278;  -Dunn  v.  Becord,  63  Me.  19.) 

Lord,  C.  J. — This  is  a  suit  in  equity  to  enjoin  the  defendants 
from  interfering  in  any  manner  with  the  alleged  exclusive  right 
and  privileges  of  the  plaintifls  to  go  upon  and  over  certain  lands 
of  the  defendants,  described  herein,  for  the  purpose  of  shooting, 
killing,  or  taking  wild  fowl  in  the  lakes,  sloughs,  and  waters 
therein  and  thereon,  and  to  restrain  the  defendants  from  inviting 
or  allowing  any  other  person  or  persons  so  to  do.  Briefly,  the 
grievances  complained  of  are  that  the  plaintiffs,  by  virtue  of  a 
deed  executed  to  them,  whereby  the  defendants  conveyed  to  them, 
•"their  heirs  and  assigns  forever,  the  sole  and  exclusive  right, 
privilege,  and  easement  to  shoot,  take,  and  kill  any  and  all  wild 
ducks  and  other  wild  fowl  upon  and  in  any  and  all  lakes  and 
sloughs  and  waters  situate,  lying,  or  upon  our  lands,  lying 
in  G>lttmbia  County,  State  of  Oregon,  the  said  lands  being  more 
jparticularly  described  as  follows:  ....  And  also,  for  the  consid- 
eration above  mentioned,  the  right  of  ingress  and  ^ress  to  and 
from  said  lakesi,  waters,  and  sloughs,  for  the  purpose  of  shooting 
.and  taking  wild  fowl  as  aforesaid,  to  have  and  to  hold  the  said  ease- 
.jnent  and  privilege,  to  them,  the  said  H.  T.  Bingham  and  E.  W. 
JJingham,  their  heijagLAftd  assigns  forever,"  which  said  right  and 
iprivilege  dependeld  fei'its  value  on  its  exclusiveness;  and  that,  in 
«order  to  protect  the  same,  the  plaintifis  posted  notices  upon  the 
Jands  of  thedefendants  forbidding  all  persons  from  going  upon  the 
lands  of  thedefendants  for  the  purpose  of  shooting  wild  fowl  upon 
the  lakes  and  waters  thereon,  and  that  the  defendants,  knowing 
the  plaintiff's  rights  in  the  premises,  tore  down  and  destroyed  said 
iiotices,  and  made  threats  of  assault  and  personal  injury  to  plaint- 
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ifis  ahoald  they  go  upon  said  land  to  exercise  their  right  and 
privilege,  etc.  And,  further,  that  the  defendants  have  invited 
and  permitted  professional  hunters  to  take  and  kill  wild  fowl  upon 
said  lakes  and  waters,  to  the  injury  of  the  plaintiffs,  and  threaten 
and  will  continue  to  so  do  unless  restrained.  After  denying  the 
matters  allied,  the  defendants  affirmatively  set  up  that  the  Eng* 
lish  language  is  not  their  native  tongue;  that  they  cannot  read 
or  write  it,  and  understand  it  but  indififerently  j  that  they  are 
ignorant  of  all  forms  of  law ;  and  that  plaintiflfe  are  practicing 
attorneys,  and  were,  at  the  time  of  making  the  deed  aforesaid, 
employed  by  the  defendants  as  their  attorneys  in  certain  matters 
of  business,  and  that  plaintiffs  asked  them  for  the  privilege  of 
going  upon  the  lands  to  hunt  wild  fowl,  and  that  the  defendants 
expressed  themselves  as  willing  to  give  them,  and  no  one  else  but 
them,  the  privilege  to  hunt  upon  said  lands,  and  that  there- 
upon the  plaintiff  prepared  the  above  grant,  but  at  the  time 
of  signing  the  same  the  defendants  declared  that  they  did  not 
understand  its  import,  and  particularly  the  defendant  Chris- 
tiana, to  whom  then  and  now  belong  said  lands,  and  that  the 
plaintifis  informed  her  that  it  was  nothing  but  the  privilege 
to  go  down  upon  said  lands  and  hunt,  etc.,  and  that  the  defend- 
ants understood  that  the  conveyance,  by  its  terms,  granted  no 
more  that  a  permission  to  hunt  upon  said  premises;  that  plaint- 
ifis  have  given  others  permission  to  hunt  upon  the  premises; 
and  that,  during  the  hunting  season,  they  have  come  upon  the 
lands,  trampled  and  injured  the  grass  and  crops,  and  by  shoot- 
ing in  the  vicinity  have  frightened  the  stock  of  defendants,  etc., 
and  asks  that  the  deed  be  declared  null  and  void.  The  reply 
put  in  issue  all  the  affirmative  matter  allied.  The  suit  was 
referred  and  reported  by  the  master,  which  report  was  set  aside, 
and  new  findings  made  by  the  court,  on  which  a  decree  waa 
entered,  and  from  which  both  parties  appeal. 

By  their  brief  and  at  the  argument,  the  first  inquiry  of  the  coun- 
sel was  directed  to  the  nature  and  import  of  the  exclusive  privi- 
ly granted  by  the  deed ;  the  counsel  for  the  defendants  claiming 
that  nothing  but  a  license  was  created  by  it,  while  the  counsel  for 
the  plaindfib  insisted  that  it  was  a  grant  of  a  profit  a  prendre. 
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The  distinction  between  a  grant  and  a  license  is  to  be  taken  as 
understood^  as  the  contention  here  is  that  the  right  and  privilege 
granted  by  the  terms  of  the  deed  do  not  constitute  a  grant  of  a 
license  of  a  profit  a  prendre.  Rights  exercised  by  one  man  in 
the  soil  of  another^  accompanied  with  participation  in  the  profits 
of  the  soil  thereof — as  rights  of  pasture  or  digging  of  sand  — are 
termed  profits  a  prendre.  They  are  said  to  differ  from  easements, 
in  that  the  former  are  rights  of  profits,  and  the  latter  are  mere 
rights  of  convenience  without  profit.  "Aright  to  take  some- 
thing out  of  the  soil  of  another  is  a  yrofit  a  prendre,  as  the  right 
of  common,  and  also  some  minor  rights,  as  a  right  to  take  drifted 
sand,  or  a  liberty  to  fish,  fowl,  hunt,  and  hawk."  (1  Crabb's  Real 
Property,  125;  Phear.  Water,  57.)  In  Ewart  v.  Graham,  7 
H.  L.  Cas.  234,  Lord  Chancellor  Campbell  said:  "The  prop- 
erty in  animals/ercB  na^tarce,  while  they  are  on  the  soil,  belong  to 
the  owner  of  the  soil,  and  he  may  grant  a  right  to  others  to  come 
and  take  them,  by  a  grant  of  hunting,  shooting,  fowling,  and  so 
forth.  That  right  may  be  granted  by  the  owner  of  the  fee-simple, 
and  such  a  grant  is  a  license  of  a  profii  a  prendre J^  It  is  seen, 
then,  that  rights  which  are  said  to  be  in  prendre  are  distinguished 
again  into  rights  coupled  with  profits,  which  are  called  profits  a 
prendre,  or  rights  without  any  profits,  which  are  called  easements. 
But  "the  distinction  between  an  interest  in  the  soil,  or  a  right  to 
profit  in  it,  and  an  easement,  is  not  always  palpable.  The  line 
of  separation  is  sometimes  obscure,  in  some  points  unsettled,  with 
no  established  principles  to  determine  it."  (Davis,  J.,  in  HUl  v. 
Ixyrd,  48  Me.  99.)  "For  sl  profit  a  prendre  in  the  land  of  an- 
other, when  not  granted  in  favor  of  some  dominant  tenement, 
cannot  be  said  to  be  an  e&sement,  but  an  interest  or  estate  in  the 
land  itself."  (Walworth,  Ch.,  in  Post  v.  PearaaU,  22  Wend.  425.) 
And  Mr.  Washburn  says:  "This  right  of  a  profit  a  prendre,  if 
enjoyed  by  reason  of  holding  a  certain  other  estate,  is  regarded 
in  the  light  of  an  easement,  appurtenant  to  such  estate ;  whereas,  if 
it  belongs  to  an  individual,  distinct  from  any  ownership  of  other 
lands,  it  takes  the  character  of  an  interest  or  estate  in  the  land 
itself,  rather  than  that  of  a  proper  easement  in  or  out  of  the  same." 
(Washburn  on  Easements,  7.)    But  it  has  been  expressly  held 
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that  the  right  to  enter  upon  the  lands  of  another  to  cut  grass,  for 
pasturage,  for  the  purpose  of  hunting,  or  for  fishing  in  an  unnavi- 
gable  stream,  is  an  interest  in  the  land,  or  a  right  to  take  a  profit 
in  thesoil.  (Cro.  Eliz.  180, 363 ;  Pkkerimg  v.  Nc/yea,  4  Barn.  &  C. 
639;  IFicifcAamv.-ffaioifecr,7Mees.&W.63;  TTafera  v.  ZSfey,  4 
Pick.  145.)  A  grant  of  a  right  to  kill  and  take  game  on  the  lands 
of  the  grantor  is  a  grant  of  an  interest  in  the  land  itself,  and  within 
the  Statute  of  Frauds.  ( Wd>ber  v.  Lee,  Law  E.  9  Q.  B.  D.  31 5.) 
In  Widcham  v.  Hawker yjBupray  it  was  held  that  a  grant  to  a  person, 
his  heirs  and  assigns,  of  "  free  liberty,  with,  servants  or  otherwise, 
to  come  in  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and 
fowl,''  is  a  grant  of  a  license  of  profit,  and  not  of  a  mere  personal 
license  of  pleasure,  and  therefore  it  authorized  the  grantee,  his 
heirs  and  assigns,  to  hunt,  fish,  and  fowl  by  his  servants,  in  his 
absence,  and  that  such  a  liberty  is  a  profit  a  prendre.  (See,  also, 
Washburn  on  Easements,  8-11 ;  Washburn  on  Real  Property, 
313;  Gould  on  Waters,  §§  24,  25,  184,  185.) 

Now,  let  us  turn  to  the  deed,  and  determine  what  the  parties 
intended,  and  what  interest  passed.  By  it  the  defendants,  for  a 
consideration  expressed,  granted  in  words  deprassenti,  to  the  plaint- 
iffs, their  heirs  and  assigns  forever,  the  sole  and  exclusive  right 
and  privily  to  shoot,  take,  and  kill  any  and  all  wild  fowl  upon 
and  in  any  lakes,  sloughs,  or  waters  situate  upon  their  lands,  and 
the  right  of  ingress  and  egress  to  and  from  said  lakes,  sloughs, 
and  waters  for  such  purpose.  As  the  owners  of  the  lands  which 
included  such  lakes,  sloughs,  and  waters  thereon,  the  property 
of  animals  fejw  naturce,  while  on  the  lands  or  such  waters, 
belonged  to  the  defendants.  By  virtue  of  such  ownership,  the 
defendants  had  the  exclusive  right  to  shoot,  take,  and  kill  such  wild 
fowl  upon  the  lakes  or  other  waters  upon  their  lands,  and  they 
had  the  right  to  grant  to  the  plaintifis  the  sole  and  exclusive 
right  to  take  and  kill  such  wild  fowl  at  the  places  designated  in 
their  deed.  But  the  sole  and  exclusive  right  granted  to  the  plaint- 
iffs to  take  and  kill  any  and  all  wild  fowl  on  such  lakes,  sloughs, 
and  waters  is  inconsistent  with  the  right  of  any  other  persons  to 
take  or  kill  them,  or  to  use  and  exercise  such  privilege  at  such 
places.    It  is  a  right  exclusive  of  all  others  at  such  particular  or 
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specified  places.  (Holford  v.  Bailey ^  66  E.  C.  L.  425-447;  55 
E.  C.  L.  1000-1007.)  If  this  the  plaintiffs'  granted— this  sole 
and  exclusive  privilege  to  take  and  kill  such  game  at  such  places 
on  their  land — it  divested  them  of  all  right  and  authority  to 
permit  or  grant  other  persons  to  take  and  kill  such  wild  fowl 
upon  any  lake,  slough,  or  waters  lying  upon  their  lands.  Here 
there  is  a  grant  of  a  sole  and  exclusive  right  and  privilege  to  the 
plaintiffs,  their  heirs  and  assigns  forever,  to  shoot,  take,  and  kill 
such  game  on  the  lakes  and  waters  upon  the  lands  of  the  grant- 
ors, and  which  right,  in  Webber  v.  Lee,  supra,  was  held  to  be  a 
grant  of  an  interest  in  land,  and  within  the  Statute  of  Frauds. 
This  right,  then,  to  take  something  out  of  the  soil,  or  from  the 
laud  of  another,  which  includes  shooting,  hunting,  and  fishing, 
is  a  profit  a  prendre;  and,  Mr.  Washburn  says,  "  is  so  far  of  the 
character  of  an  estate  or  interest  in  the  land  itself  that,  if  granted 
to  one  in  gross,  it  is  treated  as  an  estate,  and  may  therefore  be 
for  life  or  for  inheritance,"  (Washburn  on  Easements,  9).  It 
is  manifest,  therefore,  that  the  contention  that  the  deed  only 
created  a  license,  revocable  at  the  pleasure  of  the  defendants,  can- 
not be  sustained. 

We  do,  however,  concur  in  the  construction  of  the  deed  insisted 
upon  by  counsel  for  the  defendants,  that  the  use  and  enjoyment 
of  the  privilege  is  limited  and  confined  strictly  to  the  places  des- 
ignated. There  is  no  authority  or  privil^e  granted  to  shoot, 
take,  and  kill  wild  duck  or  other  wild  fowl  on  the  lands  of  the 
defendants.  It  is  confined  to  the  waters  lying  upon  the  lands  of 
the  defendants.  The  deed  is  specific  upon  this  point.  The  right 
and  privily  to  be  exercised,  used,  and  enjoyed,  is  ^'  upon  and  in 
any  and  all  lakes,  sloughs,  and  waters  situate,  lying,  or  upon  our 
lands,'^  etc.  The  plaintiffs  have  the  right  to  shoot,  take,  and 
kill  any  and  all  wild  fowl  in  or  upon  the  lakes  and  waters  sit- 
uate and  lying  upon  the  lands  of  the  defendants,  but  the  rights 
and  privilege  is  limited  and  confined  to  such  designated  places, 
and  cannot  be  exercised  elsewhere  by  force  of  the  grant. 

We  concur,  also,  in  the  construction  maintained  by  counsel  for 
the  defendants,  that  the  deed  does  not  authorize  the  indiscriminate 
giving  of  passes  or  permits  to  various  and  numerous  persons,  to 
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use  and  enjoy  the  sole  and  exclusive  right  and  privilege  granted  to 
them,  their  heirs  and  assigns  forever.  For  the  purpose  of  enjoying 
the  privilege  granted,  the  plaintiffs  may  shoot  and  take  and  kill 
the  wild  fowl  upon  the  lakes  and  waters  on  the  lands  of  the 
defendants,  or  they  may  sell  and  assign  their  right  and  privi- 
li^,  but  there  is  no  authority  to  give  such  passes  or  permits,  by 
whatever  name  designated,  to  others.  In  Wickham  v.  Hawkery 
mipra,  Parke,  B.  said :  '^  But  this  is  a  grant  by  deed  to  persons, 
'their  heirs  or  assigns.'  It  is  clearly  intended  that  not  merely 
the  particular  individual  named,  but  any  one  to  whom  they  or 
their  heirs  choose  to  assign  it,  should  exercise  the  right,  which 
seems  to  us  to  show  that  it  is  an  interest  or  a  profit  a  prendre 
which  is  intended  to  be  granted."  And  it  may  be  said,  en  pass- 
ant, that  much  of  the  trouble  which  has  caused  the  present  suit, 
as  indicated  by  the  evidence,  is  undoubtedly  due  to  the  miscon- 
duct and  abuse  of  the  privil^e  by  persons  to  whom  such  permits 
were  given.  Some  of  these  persons  were  not  only  insulting  to 
the  defendants  at  places  upon  their  lands  where  such  persons  had 
no  lawful  right  to  be  without  the  consent  of  the  defendants,  but 
they  asserted  defiantly  the  right  to  use,  and  did  use,  the  privi- 
lege for  purposes  and  in  a  manner  and  at  places  unauthorized  by 
the  terms  of  the  grant.  While  "  the  supposed  odiousness  of  this 
right,"  as  Lord  Campbell  said,  "cannot  influence  our  decision," 
the  fact,  at  least,  admonishes  us  that  no  intendments  or  presump- 
tion are  to  be  indulged  in  in  the  construction  of  the  grant  not 
warranted  by  the  plain  import  of  its  terms  and  provisions.  A 
grant  of  this  description  is  construed  strictly.  The  court  is  there- 
fore of  the  opinion  that  such  permits  were  unauthorized,  and  not 
within  the  purview  of  the  privilege  granted. 

It  is  also  contended  by  counsel  for  the  defendants  that  the  right 
of  ingress  and  ^ress  is  limited  to  the  lakes  and  waters.  The 
provision  on  this  subject  is :  "  The  right  of  ingress  and  egress  to 
and  from  said  lakes,  waters,  and  sloughs,  for  the  purpose  of 
shooting  and  taking  wild  fowl,  as  aforesaid."  The  evident  object 
of  this  provision  was  to  give  the  plaintiffs  ingress  and  egress  to 
and  from  the  lakes  and  sloughs — the  places  where  the  privilege 
of  killing  and  taking  of  wild  fowl  was  to  be  exercised  and  used ; 
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and  if  in  ingress  to  and  egress  from,  or  lake  to  slough,  was 
over  the  land,  the  right  to  pass  over  the  land  for  that  purpose  was 
granted.  Of  course,  this  right  can  and  must  be  used  and  enjoyed 
without  detriment  or  injury  to  the  crops  and  grass  and  stock  of 
the  defendants. 

Thus  far  we  have  been  considering  solely  the  terms  of  the 
grant  as  indicated  upon  the  face  of  the  instrument  We  come  now 
to  consider  the  defenses  of  the  defendants.  Substantially,  they 
are  divisible  into  two  parts;  and,  briefly,  are  (1)  that  the  defend- 
ants, being  unable  to  read  and  write,  signed  the  deed,  relying  upon 
the  representations  of  the  plainti£&  that  its  provisions  only  cre- 
ated a  personal  license  to  come  down  to  the  farm  of  the  defend- 
ants to  shoot  and  hunt  wild  fowl;  and  (2)  that  at  the  time  the 
deed  was  executed,  the  plaintifis  were  acting  as  the  attorneys  for 
the  defendants,  and  availed  themselves  of  the  confidence  arising 
from  that  relation  to  procure  their  consent  to  grant  them  such  priv- 
ilege on  the  representations  stated.  It  is  sufficient  to  say,  without 
going  much  into  detail,  that  we  do  not  think  that  either  of  these 
defenses  are  sustained  by  the  evidence.  It  is  true  that  the  defend- 
ants cannot  read  or  write,  but  both  speak  the  English  language 
reasonably  well,  and  the  evidence  discloses  that  they  are  persons 
of  ordinary  understanding,  and  not  n^ligent  of  their  interests. 
At  the  time  the  deed  was  executed,  the  defendants  sought  the 
law  office  of  the  plainti&  for  the  purpose  of  shifting  the  title 
from  the  defendant  husband  to  the  defendant  wife  to  avoid  a 
liability  to  which  it  might  be  exposed  by  remaining  in  his  hands. 
The  object  of  that  arrangement,  and  the  effect  sought  by  the  trans- 
fer, they  evidently  understood;  and  after  the  explanation  made 
to  them  of  the  nature  of  the  right  and  privilege  contained  in  the 
deed  executed  to  th^  plaintiffs,  we  cannot  doubt  that  they  under- 
stxxxi  it — not,  it  may  be  admitted,  in  the  technical  sense,  but  in 
the  sense  that  it  was  the  grant  of  an  exclusive  right  in  perpetuity, 
and  not  a  mere  personal  license,  revocable  at  their  pleasure.  They 
might  not  have  known  it  was  a  profit  a  prendre;  but,  to  accord 
to  them  ordinary  sense  after  the  explanation  given,  they  must 
have  understood  that  they  were  granting  to  the  plaintifik,  their 
heirs  and  assigns  forever,  the  exclusive  right  to  shoot  and  take 
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and  kill  wild  fowl  upon  the  lakes  and  waters  on  their  lands. 
There  is  no  difficulty  in  understanding  the  nature  and  duration 
of  the  privily  granted,  although  disagreements  might  arise, 
under  the  terms  of  the  grant,  as  to  how  and  where  the  privilege 
is  to  be  used  and  enjoyed.  This  often  happens  with  men  of 
superior  understanding  and  attainments  in  respect  to  writings, 
but  it  is  no  ground  for  declaring  such  writing  invalid.  "We  rec- 
ognize it  to  be  the  duty  of  a  party  when  dealing  with  unlettered 
persons  who  can  neither  read  nor  write,  and  taking  from  them  a 
deed,  to  show,  when  seeking  to  establish  or  enforce  some  right 
under  it,  that  it  was  read  and  fully  explained  to  them  before  it 
was  executed.  All  this  was  done,  and  the  evidence  to  this  point 
is  explicit  and  conclusive.  Judge  Rice,  who  took  the  acknowl- 
edgment, testifies:  "After  the  instrument  was  completed,  which 
was  in  a  few  minutes,  it  was  read  over  to  the  parties.  I  may 
have  read  it  myself  to  them ;  but  I  remember  distinctly  that  it 
was  read  by  some  one  while  I  was  present,  and  that  there  was 
a  very  considerable  conversation  between  the  parties  and  both 
the  plaintiffs  concerning  the  instrument  and  its  contents.  This 
made  a  very  distinct  impression  on  my  mind,  from  the  fkct  that 
there  was  a  great  deal  more  than  I  considered  usual  care  to  have 
the  grantors  fully  understand  the  contents  of  the  instrument.'^ 
Nor  do  we  think  any  declarations  were  made  by  the  plaintiff  at 
the  time,  designed  to  deceive  or  mislead  the  defendants,  or  as 
relevant  to  this  matter,  for  any  other  purpose  than  to  explain  the 
true  purport  of  the  privilege  granted.  All  things  taken  together, 
it  is  certainly  clear  that  the  plainti^  understood  what  they  were 
doing,  and  that  the  privilege  granted  was  not  a  mere  license  as 
alleged. 

As  to  the  correctness  of  the  principle  so  ably  maintained  by  the 
counsel  for  the  defendants  in  respect  to  the  duties  and  obligations 
of  attorneys  to  their  clients,  the  measure  of  faith  and  diligence 
required  of  them,  and  the  great  jealousy  with  which  the  courts 
watch  all  transactions  between  them,  and  the  affirmative  duty  of 
the  attorney  to  show  that  the  transaction  was  fair  and  honest  and 
above  all  suspicion — in  a  word,  that  the  confidence  reposed  has 
not  been  betrayed — we  heartily  approve  and  indorse.    The  prin- 
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ciple  of  a  public  policy,  which  affects  with  a  presumptioii  all 
transactions  between  persons  standing  towards  each  other  in  a 
confidential  relation,  that  an  undue  influence  has  been  exercised, 
and  which  devolves  upon  him  who  occupies  the  post  of  active 
confidence  to  show  that  presumption  adequately  rebutted,  is 
founded  in  the  soundest  judicial  wisdom.  But  the  iact  is,  so  far 
as  relates  to  this  case,  it  has  been  previously  agreed,  when  no  such 
relationship  existed,  that  the  grant  of  this  privilege  should  be 
made.  It  is  true,  it  had  not  been  put  into  any  obligatory  form, 
and  yet  the  evidence  indicates  that  when  done  it  was  done  in  the 
pursuance  of  that  agreement,  and  as  necessary  to  be  done  before 
the  title  was  transferred  through  a  third  party  from  the  husband 
to  the  wife  for  tbe  purposes  already  stated.  Besides,  we  think 
that  the  transaction  was  fair  and  honest,  and  that  the  consider- 
ation given  was  the  equivalent  of  tbe  value  of  the  privilege  when 
granted,  and  that  the  plaintiffs  were  not  guilty  of  any  violation 
of  the  trust  or  confidence  reposed  in  them.  For  these  reasons, 
we  do  not  think  that  the  defense  which  seeks  to  set  aside  and 
declare  invalid  the  grant  is  made  out. 

We  now  come  to  the  grounds  of  the  complaint,  and  the  issue 
joined  upon  it,  in  connection  with  the  evidence  elicited,  for  tbe 
purpose  of  ascertaining  whether  the  plaintiffs,  in  view  of  all  the 
&cts,  have  made  such  a  case  as  will  authorize  the  injunction 
prayed  for.  The  faots  alleged,  and  their  denial,  have  already 
been  stated.  Without  detail,  it  is  sufficient  to  say  there  is  evi- 
dence tending  to  prove  the  grievances  complained  of;  and,  if 
there  was  not  also  evidence  tending  to  show  that  the  plaintiffs, 
in  the  same  connection,  have  not  been  free  from  fault,  we  should 
be  disposed  to  grant  the  relief  prayed  for,  notwithstanding  our 
doubts  that  the  remedy  is  at  law,  and  not  in  equity.  It  was  said, 
in  Weiss  v.  Jadcson  Cb.  9  Or.  471,  that  the  granting  of  an  injunc- 
tion is  an  equitable  proceeding,  and  that  the  party  seeking  this 
peculiar  equitable  relief  should  show  that  he  has  a  right,  under 
all  the  circumstances,  to  this  extraordinary  writ.  It  is  admitted 
that  the  plaintiffs  have  issued  permits  to  very  many  persons  to 
use  and  enjoy  the  sole  and  exclusive  privilege  granted  to  them, 
their  heirs  and  assigns.    In  this  they  transcended  their  rights 
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under  the  terms  of  the  grant.  They  claimed  the  right  also  to 
use  the  privilege  to  kill  and  take  wild  fowl  at  places  not  author- 
ized by  the  grant.  Some  of  the  persons  to  whom  the  plaintiffs 
gave  these  permits  not  only  claimed  the  right  to  hunt  and  shoot 
and  roam  where  they  pleased  on  the  lauds  of  the  defendants,  but 
in  some  instances  behaved  in  a  most  impudent  and  insolent  man- 
ner to  those  old  people,  upon  whose  land  they  had  no  right  to 
be  without  their  permission  for  any  purpose  whatever.  In  sub- 
stance, the  evidence  is  that  they  left  the  gates  open,  shot  their 
guns  off  in  the  vicinity  of  the  house  and  bam^  sometimes  hitting 
the  cattle  and  frightening  the  stock ;  twice  hitting  and  wounding 
a  valuable  shepherd  dog,  which  finally  bad  to  be  killed  in  con- 
sequence of  the  wounds  thereof;  roaming  over  the  lands  at  their 
will ;  and  in  one  instance,  when  ordered  to  leave  the  place,  one 
cif  these  persons  threatening  to  have  one  of  the  defendants 
arrested;  another  telling  her:  "You  have  nothing  to  say  about 
this  place;  it  is  none  of  your  business;  I  got  a  permit  in  my 
pocket ; "  and  much  more  of  like  character.  Under  this  state  of 
facts,  is  it  surprising  that  the  defendants  were  exasperated  aud 
resisted,  and  may  we  not  suppose  that,  if  the  privily  granted 
had  been  used  in  conformity  with  its  terms,  the  present  mis- 
understanding might  have  been  avoided  ?  It  may  be  admitted 
that  the  defendants  have  not  been  without  fault;  but  have  the 
plaintiffs  been  free  from  blame?  We  do  not  care  to  pursue  the 
subject  further. 

Our  opinion  is,  a  case  has  not  been  made  which  would  author- 
ize the  issuance  of  this  extraordinary  writ  as  prayed  for,  and  that 
the  decree  must  be  reversed,  and  the  bill  dismissed;,  each  party 
paying  their  own  costs  and  disbursements. 
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i^*I^,     LAURA.  LAKIN,  Rispondent,  t;.  OREGON  PACIFIC 
RAILROAD  COMPANY,  Appellant. 

Razlboad  CoKPAirr— Bxspoksiblb  won  Aoxs  of  its  Aoszm»  Whdt.— One  Black- 
burn WM  employed  by  F.,  an  employee  of  the  defendant,  to  go  upon  an  engine 
attached  to  a  passenger  train  **  to  learn  the  road"  to  *'6iiinmit  station  with  the 
regular  engineer."  At  the  Summit,  B.  was  to  take  charge  of  the  engine  and  then 
"receive  his  mnning  orders."  Before  arriving  at  the  Summit,  the  train  being 
stopped,  the  engine  was  detached  by  one  of  the  employees  of  the  company,  and 
without  the  regular  engineer,  the  engine  was  taken  to  the  Summit  by  B.,  accom- 
panied by  the  brakeman  of  the  engine  and  other  senrants  of  the  company.  In 
bringing  the  engine  back,  it  ran  into  the  train  and  caused  the  accident  com- 
plained of.  The  company  denied  that  F.  had  any  authority  to  employ  any  one, 
and  claimed  that  B.  had  no  connection  with  the  company.  The  plaintiff  was  a 
passenger  on  the  train  and  was  injured.  Held,  (1)  That  whether  B.  was  legally 
employed  or  not,  yet  so  long  as  he  was  acting  in  subordination  to  the  agents  of 
the  company,  and  in  the  capacity  of  an  employee,  and  the  company  through  its 
regular  agents  acquiesced  iu  it,  the  company  was  responsible  for  his  acts  while 
so  eobployed.  (2)  That  the  contract  of  a  railroad  company  is  to  safely  carry 
people  to  their  several  destinations,  and  that  to  this  eud  the  company  is  liable  for 
all  the  acts  and  omissions  of  its  agents  connected  with,  or  in  the  line  of  their 
duty.  That  a  distinction  is  to  be  made  between  the  *'  scope  of  employment"  of 
servants  of  the  company,  in  its  dealing  with  passengers,  and  the  common-law 
rule  as  to  the  same  subject  iu  dealings  with  strangers.  That  the  "scope  of 
employment"  of  the  servant  of  a  railroad  company  in  such  cases  is  as  broad  aa 
the  contract  with,  and  obligation  to  the  passenger  entered  into  and  assumed  by 
the  company,  and  is  not  regulated  by  the  ^i)eciflpd  duties  of  his  employment. 
That  if  the  engine  was  moved  by  employees  of  the  company,  though  without  the 
consent  of  tlie  engineer,  an  instruction  that  "the  company  is  liable  for  any 
damages  that  might  arise  from  such  moving,  whether  within  the  aoope  qf  their 
(tmployment  or  not,"  was  not  error,  although  it  was  inaccurate. 

ryzDENCX.  —A  defect  of  a  car  or  an  engine  cannot  be  shown  in  an  action  where  the 
damage  is  alleged  to  have  accrued  through  the  negligence  of  employees,  and  the 
defects  of  the  engine  or  machinery  are  not  relied  upon  as  a  cause  of  action.  But 
there  is  no  error  committed  where  a  witness,  detailing  the  circumstances  of  the 
accident,  testifies  that  the  engine  was  "leaking  steam,"  the  Jury  having  been 
instructed  by  the  court  to  disregard  that  part  of  his  evidence.  That  the  Judg- 
ment would  not  be  reversed  because  a  witness  in  describing  the  accident  testified 
to  the  mode  of  arrangement  of  the  seats  upon  a  car,  where  such  evidence  is  merely 
incidental  to  his  description. 

CoNTBiBUTOBY  NBOLiaxNCB. — It  is  uot  Contributory  negUgeuce  on  the  part  of  the 
plaintiff  where  she — the  cars  being  stopped  for  dinner— alighted  from  the  train 
and  subsequently  resumed  her  place  without  direotioii  so  to  do  from  the  train 
men,  and  was  then  injured  by  a  collision  of  the  engine  with  the  c 
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Thayer,  J. — This  appeal  is  from  a  judgment  of  the  Circuit 
Court  for  the  county  of  Benton,  recovered  in  an  action  in  said 
court,  brought  by  the  respondent  against  the  appellant  on  account 
of  damages  for  personal  injuries  received  while  a  passenger  upon 
the  appellant's  line  of  railroad,  en  route  from  Yaquina  City  to 
CorvallLs,  in  said  county,  alleged  to  have  been  occasioned  through 
the  appellant's  n^ligence.  The  case  was  tried  in  the  Circuit  Court 
by  jury,  and  resulted  in  a  verdict  for  the  respondent  for  the  sum  of 
$1,650.  The  grounds  of  the  appeal  areaUeged  errors  in  the  rulings 
of  the  court  made  during  the  trial,  and  in  the  instructions  given 
to  the  jury.  The  following  is  the  gravamen  of  the  complaint: 
^^That  while  the  plaintiff  was  such  passenger  at  or  near  the  sta- 
tion called  ^  The  Summit,'  on  the  line  of  said  railroad,  a  collision 
occurred  by  running  the  engine  or  locomotive  of  said  railroad 
against  the  passenger  cars  while  said  passenger  cars  were  detached 
from  said  engine  or  locomotive,  and  while  the  said  passenger  cars 
were  standing  on  the  track  of  said  railroad,  with  such  force  that 
the  said  plaintiff  was  precipitated  forward  and  thrown  down  on 
said  cars,  whereby  the  plaintiff  was  badly  wounded,  bruised,  and 
iujui*ed  about  her  person,  and  put  in  imminent  danger  of  her 
life;  and  plaintiff  was  for  a  long  time  confined,  and  unable  to 
attend  to  her  usual  business,  and  is  yet,  and  has  sustained  per- 
manent injury,  and  was  obliged  to,  and  did,  pay  large  sums  of 
money  for  doctoring  and  attendance,  to  wit,  the  sum  of  three 
hundred  dollars ;  that  the  said  collision  was  caused  by  the  neg- 
ligence of  the  defendant  and  its  servants."  This  was  denied  by 
the  answer,  and  the  following  matter  allied  therein:  ^^That  on 
the  said  thirty-first  day  of  August,  1885,  near  the  Summit  station, 
on  the  railroad  mentioned  in  the  complaint,  in  Benton  County, 
Oregon,  the  defendant  was  causing  a  train  of  cars  to  pass  over 
said  railroad  from  Yaquina  City  to  Corvallis,  Oregon,  upon 
which  train  the  plaintiff  was  a  passenger,  and  that  at  said  Sum- 
mit station  said  train  was  halted  and  stopped  for  dinner,  and 
l;hat  while  said  train  was  so  stopped  and  halted  to  enable  the 
f>assengers  to  get  dinner  at  said  Summit  station,  one  C.  E. 
iilackbum,  who  was  at  said  time  not  in  the  service  or  employ 
of  the  defendant,  wrongfully,  and  without  the  authority  or  con- 
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sent  of  the  defendant,  detached,  and  caused  the  locomotive  to 
be  detached  and  uncoupled  from  the  passenger  cars,  and  moved 
said  locomotive  along  the  track  some  distance  from  said  passen- 
ger cars,  and  that  in  attempting  to  return  said  locomotive  to  its 
place  and  connect  the  same  to  the  said  passenger  cars  the  col- 
lision mentioned  in  the  complaint  happened,  and  not  otherwise; 
and  that  the  same  happened  without  the  consent  or  knowledge 
of  the  defendant  or  its  servants,  or  either  of  them,  and  that  said 
Blackburn,  at  said  time,  was  not  in  the  employ  of  the  defend- 
ant, and  never  had  been,  and  that  his  act  in  uncoupling  said 
train  and  separating  said  locomotive  from  the  passenger  cars,  and 
in  attempting  to  return  the  same  to  its  place,  and  in  causing  said 
collision,  was  without  the  knowledge  or  consent  of  the  defend- 
ant, and  the  same  was  wrongful  on  the  part  of  said  Blackburn/^ 
The  answer  also  allied  that  plaintiff  contributed  to  the  allied 
injury  by  leaving  the  cars  of  defendant  while  they  were  stopped, 
and  returning  to  them  while  the  engine  was  detached,  without 
the  knowledge  of  the  defendant  or  its  servants,  and  carelessly 
and  negligently  entered  said  cars  before  she  was  notified  or 
requested  so  to  do,  add  before  the  alleged  collision  occurred,  and 
by  so  doing  contributed  to  said  injury,  and  that  said  alleged 
injury  would  not  have  occurred  but  for  the  said  carelessntes  and 
negligence  of  said  respondent. 

This  reference  to  the  pleadings  shows  pretty  conclusively  that 
the  relevant  testimony  in  the  case  was  confined  to  narrow  limits. 
The  general  facts  evidently  are  not  controverted.  It  may  rea- 
sonably be  inferred  from  the  pleadings  that  the  respondent  was 
a  passenger  upon  the  appellant's  train  of  cars  as  allied  in  the 
complaint;  that  the  train  stopped  near  the  Summit  station  upon 
the  line  of  the  road ;  that  die  locomotive  was  there  detached, 
and  run  out  on  the  line  of  the  road  to  a  point  beyond  the  Sum- 
mit towards  Corvallis,  was  then  run  back  to  be  coupled  to  the 
passenger  cars  again,  and,  in  the  act  of  effecting  such  purpose, 
produced  a  collision  which  resulted  in  the  injuiy  of  the  respond- 
ent. It  is  claimed  upon  the  part  of  the  appellant,  as  will  be 
seen  from  the  portion  of  its  answer,  to  which  reference  has  been 
made,  that  it  was  in  nowise  rei^xnuiUe  for  the  eolUgion  meii^ 
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tioDedy  but  that  it  was  produced  by  the  wrougful  intermeddling  of 
said  C.  E.  Blackburn  with  the  company^s  locomotive  engine  and 
train  of  cars.     The  appellant  denies  any  negligence  in  the  affair, 
upon  the  grounds,  I  suppose,  that  the  act  was  not  its  act,  but  the 
act  of  an  interloper  with  whom  the  company  had  no  relations  what- 
ever.   This,  and  the  alleged  n^ligence  of  the  respondent,  seem 
to  be  the  main  grounds  of  the  defense  to  the  action.    Both  of 
the  groonds  were  mainly  matters  of  fact  for  the  jury  to  deter- 
mine.   If  the  injury  was  occasioned  by  the  wrongful  acts  of  a 
stranger,  the  railroad  company  ought  not  to  be  held  responsible 
for  it,  nnless  the  company  in  some  way  countenanced  the  acts  so 
as  to  make  them  its  own.     There  was  evidence  in  the  case  tend- 
ing to  show  that  said  Blackburn  was  employed  as  engineer,  and 
sent  out  on  the  train  upon  which  the  accident  occurred  by  one 
Fordyoe  to  learn  the  road  between  Yaquina  City  and  the  Summit. 
Charles  Meeker,  the  locomotive  engineer  on  the  trail),  testified 
that  he  got  orders  from  the  train  dispatcher,  Mr.  Fordyce,  to 
take  Blackburn   upon  the  engine  ''to   learn   him''  the   road 
between  the  two  places ;  and  Blackburn  himself  swore  that  he 
was  sent  out  by  Mr.  Fordyce  from  Yaquina  City  as  engineer  at 
said  time;  that  he  supposed  Mr.  Fordyce  to  be  acting  as  train 
dispatcher,  or  superintendent,  or  something  of  that  kind,  he  did 
not  know  what;  that  at  the  time  the  instructions  were  given, 
Fordyce  was  at  Yaquina  City  in  the  railroad  office;  that  a  great 
many  persons  were  present  at  the  time  buying  tickets;  that 
Meeker  was  there.      The  instructions  were   that  Blackburn 
should  get  on  the  engine  No.  2  with  Meeker,  the  engineer,  and 
proceed  to  l^e  Summit;  that  upon  arriving  at  the  Summit  he 
was  to  take  charge  of  No.  2  engine,  and  work  with  it  there 
until  Meeker  returned  from  Corvallis;  Meeker  was  to  take 
another  engine  run  by  a  man  by  the  name  of  Brown,  and  pro- 
ceed to  Corvallis;  that  when  he,  Blackburn,  arrived  at  the  Sum- 
mit, he  would  receive  his  running  orders;  that  after  receiving 
from  Fordyce  the  instructions  he  got  on  the  engine  with  Meeker. 
He  further  testified,  in  substance,  that  after  getting  upon  the 
engine  they  left  Yaquina,  and  ran  along  with  the  train  to  Chit- 
wood  water-tank;  that  after  leaving  there,  Meeker  asked  him  to 
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take  the  engine  and  run  it;  that  he  took  hold  of  the  engine,  and 
Meeker  went  back  on  the  train  among  the  passengers;  that  after 
running  along  to  within  two  or  three  miles  of  Nashville,  Meeker 
came  back,  and  he,  Blackburn,  asked  him  to  take  the  engine; 
the  former  said :  "  No,  you  are  doing  well,  go  ahead."  Meeker 
finally  resumed  running  the  train,  and  after  they  got  to  the 
Summit  there  was  some  conversation  about  dinner  between 
Meeker,  the  fireman,  and  some  one;  that  Meeker  got  off  the 
car  and  mingled  with  the  people,  and  he,  Blackburn,  remained 
on  the  engine  some  time;  a  few  minutes  aft;er,  a  man  he  thought 
was  Mr.  Rader  came  upon  the  engine,  and  a  little  later  the 
brakeman  also  came  to  the  engine;  that  one  of  these  men  went 
along  the  engine,  pulled  the  pin  (ooupling-pin),  and  gave  witness 
the  signal  to  go  ahead;  witness  asked  him,  ''where  to,"  and  he 
said, ''  to  get  dinner  ";  witness  asked  him  if  it  was ''  all  right  with 
Charley,"  referring  to  Meeker,  and  he  said:  "Yes,  Charley  said 
go  along  and  get  dinner."  He  then  came  in  the  engine  and 
passed  through  the  pilot-hole,  and  as  he  went  out  he  put  hia 
foot  against  the  throttle  and  opened  it;  that  witness  took  chaige 
of  the  engine  and  went  across  the  Summit  for  dinner.  After 
dinner  the  parties  started  back  with  the  engine  to  where  the 
train  was.  The  other  parties  had  got  aboard  before  witness  did, 
and  the  engine  was  moving  back  when  he  returned  to  it  from 
dinner;  that  when  he  got  on  the  engine  the  fireman  had  charge 
of  it,  and  he  said :  "  You  take  charge  of  it  while  I  put  in  some 
wood."  That  witness  did  so,  and  shut  off  steam;  that  they 
were  backing  up  the  engine,  and,  as  customary,  witness  turned 
his  back  to  the  throttle  to  observe  his  way  back;  that  he 
saw  before  going  a  great  ways  that  the  tender  brake  was  not 
sufficient  to  hold  the  engine;  that  when  he  shut  the  steam  off, 
he  dropped  the  lever  down  into  the  corner,  and  controlled  the 
engine  with  the  lever  until  he  got  within  a  short  distance  of  the 
train ;  that  at  times,  in  going  down  grade,  the  fireman  would 
work  his  brake  a  little,  and  that  would  give  the  engine  a  little 
start,  and  witness  would  fetch  it  up  with  the  lever  again;  but  at 
no  time  till  near  the  train  did  he  have  occasion  to  throw  the 
lever  over  across  the  center;  that  by  bringing  the  lever  up 
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beyond  the  center  it  would  have  a  tendency  to  keep  the  engine 
under  control;  when  near  the  train,  he  saw  the  brakeman  had 
worked  round  the  tender  ready  to  make  the  coupling;  that  he 
called  out  three  cars,  or  four  cars,  be  did  not  remember  which ; 
the  engine  was  then  under  control;  just  as  he  called  'Hhree 
cars,"  or  "four  cars/*  witness  was  under  the  impression  that  the 
brake  was  let  off;  that  at  any  rate  the  engine  "  shot  right  back  on 
him";  that  "any  one  who  could  handle  an  engine  knows  what 
that  means*' ;  that  witness  did  not  have  the  spring  down  into  the 
notch;  when  the  engine  shot  back  on  him  it  pulled  him  down 
into  the  comer;  that  he  turned  the  other  way  and  attempted 
to  throw  the  lever  over  on  the  forward  motion,  and  when  he 
threw  the  lever  up  towards  the  center  the  engine  was  moving 
very  fast;  and  when  he  brought  the  lever  to  the  center  he  could 
not  throw  it  over,  and  then  discovered,  through  the  cylinder- 
cocks,  that  "she*'  was  leaking — could  hear  it  sucking  through 
the  cylinder-cocks.  This  narration  includes  the  circumstances 
immediately  preceding  the  collision*  There  was  a  fireman,  ancl, 
I  would  infer  from  the  bill  of  exceptions,  two  brakemen  aboard 
the  engine  at  the  time  of  the  occurrence,  though  it  is  not  certain 
that  there  was  more  than  one  of  the  latter. 

Mr.  Wallis  Nash,  a  vice-president  of  the  road,  was  called  as 
a  witness  on  the  part  of  the  appellant,  and  testified  that  the  only 
one  who  had  power  to  employ  persons  was  Henry  V.  Grates; 
that  the  extent  of  Mr.  Fordyce's  authority  was  station  agent  at 
Yaquina,  and  that  he  was  acting  under  Gates'  authority  as  tele- 
graph operator  in  carrying  Grates'  orders  to  the  train  men ;  that 
he  had  no  other  authority  whatever  over  the  men,  except  to  exe- 
cute Mr.  Gates'  orders. 

Mr.  Gates  was  also  called  as  a  witness  for  the  appellant^  and  tes- 
tified to  the  same  effect,  and  further  testified  that  Blackburn  had 
no  authority  to  go  out  on  the  train  at  the  time  referred  to.  The 
witness  testified  upon  his  cross-examination  that  Fordyce  was 
the  materiial  agent;  that  as  that  agent  he  had  charge  of  all  sup- 
plies on  the  rcMid;  that  he  was  station  agent,  and  had  a  station 
agent's  authority;  outside  of  that  he  had  no  authority  whatever; 
had  no  authority  to  empIoy^  any  person. 
XV.  Ob.— 15. 
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This  in  effect  is  all  the  evidence  shown  by  the  bill  of  excep- 
tions as  to  Blackburn's  connection  with  the  affiiir,  and  his  rela- 
tion with  the  railroad  company. 

Upon  the  other  ground  of  defense,  the  alleged  contributoiy 
negligence  upon  the  part  of  the  respondent,  the  evidence  con- 
tained in  the  bill  of  exceptions  is  very  meager,  and  no  statement 
is  made  in  the  bill  of  exceptions  that  there  was  evidence  given 
upon  that  point  that  is  not  mentioned  therein.  Boy  Bober,  a 
witness  on  the  part  of  the  respondent,  testified  that  he  was  upon 
the  train  at  the  time  of  the  occurrence.  In  answer  to  a  question 
as  to  what  position  on  the  car  Mrs.  Lakin  was  sitting  at  the 
time,  he  stated  as  follows:  '*I  remember  distinctly.  She  was 
sitting  with  her  back  partly  to  me,  and  sitting — the  seats  were 
with  the  backs  together  lengthwise  in  the  cars — nearly  to  the 
end ;  perhaps  eighteen  inches,  or  perhaps  two  feet,  from  the  end 
of  the  car.  The  benches  stand  that  near  to  the  end.  She  sat 
back  from  the  end,  I  think  at  least  four  or  five  feet,  with  her 
back  towards  the  bay  from  whence  she  came,  her  face  towards 
2the  engine,  and  the  child  with  its  face  towards  the  engine,  and 
/with  its  arms  probably  over  the  seat,  and  with  its  feet  upon  the 
«eat,  and  in  that  position  when  it  struck ;  because  I  noticed  the 
^engine  when  it  struck,  and  she  was  thrown  from  there  between 
the  cars.''  The  bill  of  exceptions  contains  the  following:  "The 
.testimony  in  this  case,  in  addition  to  that  hereinbefore  mentioned, 
tended  to  show  that  when  the  train  stopped  for  dinner  at  the  Sum- 
mit, that  a  portion  of  the  passengers  remained  on  the  cars  to  eat 
;lunch;  that  Mrs.  Lakin  so  remained  on  the  cars;  that  soon  after 
the  cars  stopped  she  went  off  to  take  her  little  girl  to  a  water- 
closet,  and  she  was  off  about  five  minutes,  and  then  she  returned, 
and  was  eating  her  lunch  when  the  accident  occurred."  The 
other  evidence. iptbe  case  showed  that  when  the  engine  struck 
ragainst  the-cars  it  was  moving  very  fast,  and  that  the  concussion 
-was  severe.  I  do  not  see  anything  in  the  bill  of  exceptions  that 
would  have  warranted  the  jury  in  finding  that  the  respondent 
was  guilty  of  contributory  negligence  in  the  affair.  It  does  not 
even  hint  at  any  act  or  omission  upon  her  part  that  concurred 
in  producing  the  injury  complained  of.    She  paid  her  fare  to 
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the  said  company,  and  took  passage  upon  said  train  of  cars,  and 
was  careful  and  prudent  in  her  conduct^  so  far  as  anything  to 
the  contrary  is  shown.  Nothing,  therefore,  can  be  claimed  from 
that  ground  of  defense. 

As  to  the  former  ground,  the  injury  being  the  result  of  the 
wrongful  act  of  Blackburn  and  not  from  any  n^ligence  of  the 
company,  very  little  more  can  be  claimed  than  from  the  latter. 
The  evidence  referred  to  tends  to  show  that  Blackburn  was 
requested  by  Mr.  Fordyce,  the  station  agent  of  the  company  at 
Yaquina,  to  go  aboard  of  the  train  and  learn  the  route  prepar- 
atory to  his  taking  charge  of  the  engine  and  operating  it  as 
engineer;  that  he  did  so;  went  in  company  with  Meeker,  the 
regular  engineer,  who  was  directed  by  said  agent  to  teach  him 
the  road ;  that  he  was  aboard  the  engine  when  it  was  detached 
from  the  train;  went  with  it  to  where  the  employees  of  the  rail- 
road company  took  dinner,  and  returned  upon  it;  that  when  it 
started  back  he  was  requested  by  the  fireman  to  take  charge  of 
it,  which  he  did,  and  in  connection  with  the  fireman  and  brake- 
man  endeavored  to  manage  the  engine  as  it  was  backed  down 
towards  the  train  in  ortler  to  be  coupled  onto  it.  It  is  conceded 
on  the  part  of  the  appellant  that  Fordyce  was  in  its  employ, 
but  it  was  claimed  that  the  only  one  who  had  power  to  employ 
persons  was  Henry  V.  Grates ;  that  the  extent  of  Fordyce^s  author- 
ity was  that  of  station  agent  at  Yaquina,  and  he  was  also  acting, 
under  Gates'  authority,  as  tel^raph  operator  in  carrying  Grates' 
orders  to  the  train  men ;  that  he  had  no  authority  whatever  over 
the  men  except  to  execute  Mr.  Grates'  orders.  Granting  that 
this  was  as  claimed,  and  that  Mr.  Gates  had  not  empowered 
Mr.  Fordyce  to  employ  Blackburn,  or  to  direct  Meeker  to  take 
him  upon  said  train  at  the  time  mentioned,  and  yet  I  fail  to  see 
how  that  is  to  relieve  the  company  from  liability.  Blackburn 
was  aboard  the  engine,  serving  the  company  at  the  request  and 
with  the  acquiescence  of  its  servants  and  agents;  and  if  the 
accident  occurred  through  his  special  neglect  or  watit  of  skill  in 
the  management  of  the  engine,  which  does  not  appear  at  all,  the 
company  would  be  just  as  liable.  Every  employee  of  a  railroad 
company  is,  to  a  limited  extent,  its  agent;  and  what  difference 
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can  it  make  whether  the  negligence  which  occasioned  the  injniy 
resulted  from  the  n^ligence  or  wrong  of  Blackburn,  as  de  jure 
engineer,  or  from  the  n^ligence  or  wrong  of  Fordyce  in  placing 
him  in  the  position  of  engineer?  The  latter  was  a  regular 
employee  of  the  company,  and  deputed  to  execute  the  orders  of 
Gates,  Blackburn  evidently  bad  no  reason  to  believe  but  that 
Fordyce  had  been  empowered  to  employ  him,  and  his  going 
aboard  of  the  engine,  and  doing  what  the  testimony  tended  to 
show  he  did  do,  was  no  intrusion.  No  one  will  pretend  that  it 
showed  him  to  have  been  a  trespasser  in  acting  the  part  he  did. 
Wliether  he  was  l^ally  employed  or  not,  so  long  as  he  acted  in 
subordination  to  the  agents  of  the  company,  the  liability  of  the 
latter  to  the  respondent  was  not  affected.  Its  obligation  to  her 
was  to  carry  her  safely  and  properly;  the  mode  of  performance 
of  its  duty  was  through  the  means  of  agents  and  servants;  and 
if  it  failed  to  fulfill  its  obligations  in  consequence  of  their  wrong, 
it  became  responsible  for  the  injury  that  was  thereby  occasioned. 
How  is  the  public  to  know  whether  an  engineer  aboard  a  train 
of  cars  has  been  legally  employed  or  not?  or  what  difference 
does  it  make  so  long  as  he  is  there,  acting  in  such  capacity,  and 
the  company,  through  its  r^ular  agents  and  managers,  acquiesces 
in  it?  The  conductor  is  supposed  to  have  been  there,  and  he  is 
said,  by  a  great  many  authorities,  to  be  pro  hoc  vioe  the  com* 
pany.  He  must  have  countenanced  all  that  Blackburn  did  up 
to  the  time  of  the  collision.  If  the  latter  had  forcibly  taken 
possession  of  the  engine  and  occasioned  the  collision,  and  the 
agents  and  employees  of  the  company  been  unable  to  prevent  it, 
the  latter  would  not  have  been  liable  for  the  consequences.  But 
no  such  an  affiur  as  that  is  shown  by  the  &ct8,  and  we  must  con- 
clude that  the  merits  of  the  case  are  with  the  respondent,  unless 
error  crept  into  it  through  the  admission  of  testimony,  the  rul- 
ings at  the  trial,  or  in  the  charge  of  the  court  to  the  jury. 

The  appellant  has  assigned  numerous  grounds  of  error.  As 
classified  under  general  heads,  they  consist  in  permitting  the 
respondent,  when  on  the  stand  as  a  witness,  to  describe  the  con- 
dition of  the  cars  upon  which  the  passengers  were  transported, 
and  the  manner  in  which  she  was  injured ;  in  admitting  the  tes- 
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timony  of  Blackbarn  as  to  the  boiler  leaking  steam ;  and  in 
returning  the  answer  made  to  the  inquiry  of  the  jury^  that  "if 
the  locomotive  was  moved  by  the  servants  or  agents  of  the  com- 
pany, whether  within  the  scope  of  their  employment  or  not,  the 
company  is  responsible  for  all  their  acts."  The  appellant^s 
counsel  daim  that  the  evidence  in  regard  to  the  condition  of  the 
cars,  and  of  the  boiler  leaking  steam,  was  objectionable,  on  the 
grounds  that  it  tended  to  prove  n^ligence  on  the  part  of 
the  company  in  failing  to  provide  suitable  means  of  conveyance 
of  passengers,  and  safe  appliances  and  machinery,  when  those 
matters  had  not  been  counted  on  in  the  complaint.  The  allega- 
tion in  the  complaint  is  that  the  collision  occurred  by  running 
the  locomotive  against  the  passenger  car;  "that  said  collision 
was  caused  by  the  negligence  of  the  defendant  and  its  servants." 
It  is  perhaps  questionable  whether  the  respondent  had,  under 
that  all^ation,  the  right  to  prove  at  the  trial  the  unsuitability 
of  the  cars  used  by  the  appellant  to  transport  passengers,  or  the 
defectiveness  of  the  engine  or  boiler  in  the  particular  referred 
to,  as  a  ground  for  a  recovery  in  the  action.  It  might  reason- 
ably be  claimed  that,  by  a  fair  construction  of  the  complaint, 
the  n^ligence  alleged  therein  referred  to  some  act  or  omission 
of  the  appellant's  servants  in  the  management  of  the  engine  at 
the  time  it  was  backed  down  to  the  passenger  ears  to  be  coupled 
to  the  train ;  but  there  certainly  could  have  been  no  error  in  the 
respondent  describing  how  the  cars  were  constructed,  in  order 
to  show  the  particular  manner  in  which  she  had  received  the 
injury.  I  cannot  see  any  objection  to  that,  nor  how  the  fact 
that  the  passengers  were  in  an  open  car,  with  the  seats  arranged 
in  a  particular  way,  could  have  prejudiced  the  appellant  with 
the  jury,  as  its  counsel  seem  to  think  it  did.  The  respondent 
knew  how  the  car  was  arranged  when  she  went  into  it,  and 
probably  long  before;  and  if  she  thought  it  was  not  such  a  one 
as  the  appellant  ought  to  furnish,  she  would  have  objected  to 
riding  in  it.  Its  defects  were  visible,  if  it  had  defects,  and  she 
took  the  risk  incident  thereto.  The  evidence  in  r^ord  to  "the 
steam  escaping"  came  in  incidentally  in  the  testimony  of  Black- 
bum,  as  a  part  of  his  narrative  of  the  afiair;  neither  of  these 
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matters  were  sought  to  be  made  a  ground  of  negligence,  and  the 
court  instructed  the  jury,  especially  not  to  consider  the  latter  as 
such.  I  do  not  see  how  anything  more  could  reasonably  be 
claimed,  and  am  satisfied  that  no  error  is  shown  from  those  matters* 
The  inquiry  of  the  jury,  to  which  the  answer  before  referred 
to  was  given  by  the  court,  was  whether,  "in  case  the  jury  find 
that  the  employees  of  the  company,  that  is,  the  fireman  and 
brakeman,  moved,  or  permitted  the  engine  to  be  moved,  with- 
out the  consent  of  the  engineer,  the  company  was  liable  for  any 
damages  that  might  arise  from  such  moving.'^  The  answer  that 
the  company,  under  the  circumstances,  was  responsible  for  all 
their  acts  was  correct.  The  court,  however,  to  make  it  stronger, 
probably  included  in  the  answer  the  words,  "  whether  within 
the  scope  of  their  employment  or  not."  That  left  the  inference 
that  the  fireman  and  brakeman  might  not  have  been  acting 
within  the  scope  of  their  employment,  if  they  moved,  or  per- 
mitted the  engine  to  be  moved,  without  the  consent  of  the  engi- 
neer. If  it  were  possible  that  the  acts  of  the  fireman  and 
brakeman  in  the  matter  referred  to  could  have  been  without  the 
scope  of  their  employment  as  it  related  to  the  respondent,  the 
instruction  would  have  been  erroneous;  and  it  was  inaccurate  as 
given  under  any  view.  The  court,  however,  was^ entirely  excus- 
able in  committing  the  inaccuracy,  as  there  has  been  a  contrariety 
of  decisions  upon  the  point  that  are  calculated  to  confuse  any 
one.  But  for  a  fireman,  brakeman,  or  any  other  of  the  employees 
of  a  railroad  company,  having  charge  and  management  of  a 
train  of  cars  employed  in  transporting  passengers  from  and  to 
given  places,  to  get  out  of  the  scope  of  their  employment  con- 
cerning such  passengers,  would  be  to  get  out  of  the  employment 
of  the  company  by  dissolving  their  relations  to  it  as  servants. 
The  error  in  attempting  to  excuse  common  carriers  from  liabil- 
ity on  account  of  an  injury  resulting  to  a  passenger  has  arisen 
from  a  misapplication  of  the  old  principle  that  the  master  is  not 
liable  for  the  malicious  acts  of  his  servant.  When  a  servant 
goes  outside  of  his  employment,  and  wantonly  inflicts  an  injury 
upon  a  third  party  to  whom  the  master  owes  no  duty,  it  may 
well  be  said  that  the  servant  was  a  principal  in  the  affair;  that 
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be  was  acting  for  himself  in  that  matter,  and  was  not  a  servant. 
But  where  the  master  obligates  himself  to  transport  a  person 
from  one  place  to  another  safely  and  properly,  and  to  protect 
him  from  injury  frgm  any  source  that  human  judgment  and 
foresight  are  capable  of  providing  against,  and  the  master 
intrusts  the  performance  of  the  duty  he  has  so  undertaken  to 
discharge  to  his  employees,  he  becomes  responsible  for  their 
acts,  whether  negligent  or  malicious,  and  they  continue  in  the 
line  of  their  employment  until  their  relation  with  the  master  is 
absolved.  The  specified  duty  of  an  employee  in  such  a  case  may 
be  very  limited,  but  the  scope  of  the  employment  is  as  broad 
as  the  obligations  the  master  has  assumed.  The  distinction  here 
indicated,  as  to  when  the  master  is  liable  for  the  acts  of  his 
servant,  has  often  been  overlooked  by  both  counsel  and  courts. 
The  counsel  in  this  case  has  cited  a  number  of  authorities, 
apparently  without  having  observed  it. 

In  JcidM  v.  Chrand  Trwnk  By.  Co.  65  N.  H.  84,  the  first  case 
they  cite,  the  defendant  was  under  no  obligations  to  the  plaintiff; 
there,  the  plaintiff  went  to  the  defendant's  depot  to  get  certain 
freight,  consisting  in  part  of  a  crate  of  crockery ;  it  was  pointed 
out  to  him  by  Monn^han,  the  defendant's  employee.  Two  men 
were  at  work  for  Monneghan  in  the  company  freight-house, 
assisted  the  plaintiff  to  load  the  freight,  except  the  crate  of  crock- 
ery, upon  his  wagon.  When  it  came  to  loading  the  crate  of  crock- 
ery, one  of  the  men  called  upon  Monneghan  to  assist  in  putting  it 
upon  the  wagon.  He  did  so,  and,  in  loading  it,  injured  the 
plaintiff  in  consequence  of  the  crate  striking  against  his  shoulder, 
and  for  which  the  action  was  brought  against  the  company. 
Heldy  that  if  the  consignee  of  goods  accepts  a  delivery  at  a  place 
or  in  a  manner  different  from  what  a  common  carrier  is  liable 
by  law  to  deliver  them,  the  business  of  removing  them  becomes 
from  that  time  his  business,  and  the  carrier  cannot  be  held  liable 
for  the  acts  or  omissions  of  those  employed  to  do  the  work.  It 
was  upon  that  principle  that  the  new  trial  was  granted  in  the 
case,  the  trial  court  having  refiised  an  instruction  prayed  by 
the  defendant's  counsel  covering  it.  The  gist  of  the  decision  is 
that  pointing  out  the  freight  to  the  plaintiff  in  the  freight-house, 
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and  his  aooepting  it  there,  ended  the  defendant's  obligation  to 
the  consignee,  and  what  Monn^han  and  the  other  persons  did 
in  loading  it  upon  the  plaintiff's  wagon  was  beyond  the  scope 
of  their  employment,  simply  because  it  was  an  act  the  company 
had  not  contracted  to  do.  Its  service  was  completed  when  the 
freight  was  delivered,  either  in  the  freight-house  or  elsewhere, 
and  when  its  employee  undertook  to  do  something  beyond  that, 
he  got  outside  of  the  course  of  his  employment. 

In  the  case  of  MUe  M.  R  R.  Oo.  v.  Wetmore,  19  Ohio  St.  110, 
cited  by  ap|)ellant's  counsel,  the  distinction  in  question  was  only 
referred  to.  The  court  said,  at  page  133  of  the  case,  that^  '4n 
order  to  withdraw  this  case  from  the  operation  of  the  general 
rule,  and  hold  the  company  responsible  on  the  ground  of  its 
contract  with  the  plaintiff  as  a  passenger,  it  is  necessary  to  main- 
tain that  the  company,  in  requiring  the  plaintiff  to  apply  to  its 
servant  for  the  purpose,  and  as  the  only  means  of  getting  his 
baggage  checked,  impliedly  undertook  to  vouch  for  and  warrant 
the  good  conduct  of  the  servant  towards  the  plaintiff  while  the 
two  were  engaged  in  transacting  the  business.  Whether  this 
position  is  tenable,  we  do  not  find  it  necessary  in  the  decision  of 
the  case  now  before  us  to  express  a  definite  opinion.  The  case 
was  not  tried  on  this  theory  in  the  court  below,  nor  has  this 
phase  of  the  question  been  argued  here.  But  if  such  rule  of 
liability  could  be  applied  against  the  company,  it  would  neces- 
sarily impose  the  reciprocal  duty  upon  the  plaintiff  to  so  demean 
himself  towards  the  servant  as  not,  by  misbehavior,  to  provoke 
a  personal  quarrel  between  them."  The  court  concluded  that 
^Hhe  evidence  of  the  company  on  the  trial  tended  strongly  to 
prove  that  the  plaintiff,  by  his  importunate  conduct  and  abusive 
language  towards  the  servant,  provoked  a  personal  quarrel 
between  them ;  that  the  assault  was  the  result  of  this  quarrel,  and 
that  the  blow  was  inflicted  by  the  servant  as  an  act  of  personal 
resentment."  And  that  ^Mf  these  &cts  had  been  found  by  the 
jury,  the  wrongful  act  of  the  servant  in  striking  the  plaintiff 
could  not  be  r^rded  as  authorized  by  the  master,  nor  as  an  act 
done  by  the  servant  in  the  execution  of  the  services  for  which  he 
was  engaged  by  the  master." 
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Isaac  V.  third  Avenue  B.  R.  12  Daly^  340,  another  case  dted, 
seons  to  be  in  line  with  that  of  Little  M.  i2«  R.  y.  Wetmorej 
though  I  believe  the  distinction  alluded  to  was  there  entirely  over- 
looked, although  the  defendant  in  the  case  was  under  an  obligation 
to  the  plaintiff,  she  being  a  passenger  upon  the  street  railroad  car, 
and  its  servant,  the  conductor  thereof,  having  thrown  her  from 
the  car  with  great  violence  out  upon  the  pavement,  whereby  she 
was  seriously  injured.  The  other  authorities  cited  by  said  coun- 
sel are  cases  where  the  master  owed  no  special  duty  to  the  party 
injured  by  the  servant's  act.  The  decisions  in  the  Ohio  and 
New  York  cases  above  referred  to  would  have  been  entirely 
sound,  no  doubt,  if  the  obligation  the  defendant  in  each  of  the 
cases  was  under  to  the  plaintiff  therein,  before  suggested,  had 
not  existed.  But  in  view  of  such  obligations  I  am  unable  to 
discover  how  a  common  carrier  of  passengers  is' exempted  from 
liability  for  the  misusage  occasioned  by  the  parties  designated 
by  the  carrier  to  perfonn  the  latter's  duty  in  transporting  such 
passengers,  whether  it  result  from  the  malice  and  violence,  or 
ordinary  n^ligence,  of  such  parties. 

I  indorse  fully  the  language  of  Chief  Justice  Ryan  in  Oraker  v. 
Chicago  &  N.  W.  R.  R.  Cb.  36  Wis.  669,  where,  after  referring  to 
the  liability  of  principals  for  wilful  and  malicious  acts  of  agents, 
he  says:  "But  we  need  not  pursue  the  subject,  for,  however  that 
may  be  in  general,  there  can  be  no  doubt  of  it  in  those  employ- 
ments in  which  the  agent  performs  a  duty  of  the  principal  to 
third  persons  as  between  such  third  persons  and  the  principal. 
Because  the  principal  is  responsible  for  the  duty,  and  if  he  dele- 
gate it  to  an  i^ent,  and  the  agent  fail  to  perform  it,  it  is  imma- 
terial whether  the  failure  be  accidental  or  wilful,  in  the  negligence 
or  in  the  malice  of  the  agent;  the  contract  of  the  principal  is 
equally  broken  in  the  n^ligent  disr^ard  or  in  the  malicious 
violation  of  the  duty  by  the  agent.  It  would  be  cheap  and 
superficial  morality  to  allow  one  owing  a  duty  to  another  to 
commit  the  performance  of  his  duty  to  a  third  person  without 
responsibility  for  the  malicious  conduct  of  the  substitute  in  per- 
formance of  the  duty.  If  one  owe  bread  to  another,  and  he 
appoint  an  agent  to  furnish  it,  and  the  agent,  of  malice,  furnish 
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a  stone  instead,  the  principal  is  responsible  for  the  stone  and  its 
consequences.  In  such  cases,  malice  is  n^ligenoe.  Courts  are 
generally  inclining  to  this  view,  and  this  court  long  since  afiSrmed 
it.'' 

The  same  doctrine  is  maintained  in  Ooddard  v.  Orand  Ihink 
Ry.  Oo.  57  Me.  202,  and  is  there  supported  by  citations  to  a  large 
number  of  authorities;  and  this  court,  in  SvUivan  v.  Oregon 
Railioay  &  Nov.  Cb.  12  Or.  405,  indorsed  it.  The  fireman 
and  brakeman,  if  they  moved  the  engine,  or  permitted  it  to  be 
moved,  without  the  consent  of  the  engineer,  were  still  within 
the  scope  of  their  employment.  At  least  the  company  was 
responsible  for  any  consequences  attending  the  afi&ir,  occasioned 
by  their  n^ligence  or  that  of  any  person  permitted  to  be  on  the 
engine  assisting  in  its  management;  and  therefore  the  remark 
of  the  judge,  '^  whether  within  the  scope  of  their  employment  or 
not,''  could  have  done  no  injury. 

As  to  whether  there  was  negligence  or  not  in  detaching  die 
engine  from  the  train,  running  it  over  the  Summit,  and  backing 
it  down  to  the  train  in  the  manner  shown  by  the  testimony  given 
at  the  trial,  was  a  question  foi;  the  jury.  Under  the  facts  shown, 
I  think  the  jury  were  authorized  in  finding  n^ligence,  and  that 
the  judgment  appealed  from  should  be  afiQrmed« 

Having  been  of  counsel,  Strahan,  J.,  took  no  part  in  the 
hearing  or  deliberations  in  this  < 


On  petition  for  rehearing. 

Thayeb,  J. — I  have  examined  the  petition  for  a  rehearing 
filed  herein,  and  am  unable  to  discover  therefrom  any  good  reason 
for  changing  the  former  opinion  expressed  in  this  case.  The 
petition,  in  fact,  is  but  an  extended  argument  upon  the  questions 
already  considered,  and  I  would  deem  it  unnecessary  to  indicate 
any  further  view,  were  it  not  for  certain  language  which  appears 
in  the  petition,  of  which  the  following  is  a  copy :  "If  the  prin- 
ciples are  to  be  applied  to  the  extent  indicated  in  the  opinion, 
they  carry  the  law  of  agency  to  the  extent  not  heretofore  enforced 
or  declared  in  any  case  within  our  knowledge,  and  which,  as  it 
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seems  to  us,  must  tend  to  a  very  great  extent  to  render  the  trans- 
actions of  business  by  means  of  agents  impracticable,  for  the 
reason  that  under  the  doctrine  of  this  case  the  master  or  princi- 
pal is  rendered  powerless,  he  is  at  the  mercy  of  his  employees, 
who  may,  as  his  ageniy  but  without  his  authority,  or  knowledge, 
or  consent,  by  leaving  the  line  of  their  employment,  do  wrongful 
acts  enough  to  bring  bankruptcy  and  ruin  to  the  master  or 
principal/' 

I  supposed  the  position  of  the  court  would  be  understood,  from 
what  has  been  already  announced  as  its  views  upon  that  question ; 
but  counsel  seem  to  overlook  the  principle  upon  which  the  opin- 
ion was  based.  It  is  simply  this:  A  common  carrier  of  pas- 
sengers undertakes  to  transport  them  safely  and  with  reasonable 
dispatch.  That  is  an  obligation  the  common  carrier  takes  upon 
himself,  or  itself,  when  he  or  it  engages  to  carry  passengers  for 
hire.  If  that  obligation  is  broken,  the  carrier  is  liable,  whether 
the  breach  results  from  the  negligence,  misconduct,  or  malice  of 
the  persons  the  carrier  employs  to  perform  the  obligation. 

Tlie  question  whether  the  agent  kept  within  the  line  of  his 
duty,  or  got  out  of  it,  is  unimportant.  A  conductor,  brakeman, 
or  other  employee  upon  a  passenger  train  of  cars,  is  employed  to 
perform  certain  duties;  but  whether  he  keep  within  the  line  of 
his  duty  or  not  has  nothing  to  do  with  the  company's  liability 
to  a  passenger,  if  injured  through  the  fault  of  such  employee. 

A  railroad  engineer  would  have  no  right  to  get  drunk,  or  act 
recklessly  or  maliciously  while  running  a  train  of  cars.  If  he 
did  so,  he  might  be  said,  in  one  sense,  to  be  outside  of  his  line 
of  duty;  but  who  would  undertake  to  exonerate  the  company 
from  liability  for  an  injury  to  a  passenger  occasioned  by  any 
such  acts?  A  person  who  takes  passage  upon  a  train  of  cars 
contracts  with  the  company  that  he  shall  receive  good  treatment 
while  in  transit.  Under  such  circumstances,  could  it  reasonably 
be  contended  that  the  company  would  not  be  liable,  if  its  agents 
or  servants  were  wantonly  to  inflict  abuse  upon  such  passenger? 
No  court  would  stop  to  inquire  whether  the  agent  or  employee 
was  outside  of  his  line  of  duty  or  not;  it  would  make  no  differ- 
ence whetiier  he  acted  from  honest  motives  or  maliciously;  the 
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efiBct  would  be  the  same.  The  obligation  of  the  company  would 
be  violated,  and  its  liability  attach.  So  with  the  obligation  to 
transport  passengers  safely.  It  may  be  violated  as  well  by  the 
malicious  acts  aa  the  n^ligent  acts  of  its  employees,  and  the  ques- 
tion of  their  being  within  or  beyond  their  line  of  duty  in  such 
cases  cannot  be  considered.  ^ 

The  rule  is  diflferent,  of  course,  where  the  act  of  the  agent 
affects  a  party  to  whom  the  company  owes  no  duty.  There  the 
character  of  the  act,  as  to  its  being  n^ligent  or  malicious,  becomes 
important.  That  a  master  is  not  ordinarily  liable  for  the  mali- 
cious acts  of  his  servant  is  an  old  and  well-settled  principle,  and 
the  reason  of  the  rule  is  that  the  servant  becomes  a  principal  when 
he  commits  such  acts;  he  is  then  outside  of  his  line  of  duty. 
But  in  a  case  like  the  one  under  consideration,  the  roaster  cannot 
shield  himself  from  liability  upon  any  such  grounds.  The  liabil- 
ity there  arises  out  of  another  principle,  which  was  attempted  to 
be  explained  in  the  opinion  delivered. 

The  exception  to  the  proof  as  to  the  kind  of  car  the  respond- 
ent was  in  when  the  collision  occurred  between  the  cars  and 
engine  is  insisted  upon  as  error  with  more  pertinacity  than  con- 
sideration. The  point  is  merely  technical  at  most.  If  the  posi- 
tion of  the  appellant's  counsel  were  correct,  they  have  very  little 
to  complain  about.  They  were  certainly  not  taken  by  surprise 
in  the  proof;  it  was  not  a  matter  that  could  be  sprung  upon 
them  and  they  not  prepared  to  meet.  The  proof  related  to  an 
open,  visible,  notorious  fapt,  which  they  were  as  well  prepared 
to  disprove,  no  doubt,  at  one  time  as  another.  How  could  it 
have  been  important  to  apprise  the  appellant  that  the  respond- 
ent would  prove  the  style  and  arrangement  of  the  car.  The 
former  knew  that  it  was  an  open  car,  that  the  seats  were  arranged 
lengthwise,  and  that  the  ends  were  entirely  open ;  or  if  that  were 
not  the  fact,  they  could  have  disproved  it  by  its  employees  who 
had  control  of  the  car,  and  by  hundreds  of  others  upon  very  short 
notice.  The  fact  was  of  such  a  character  that  the  appellant  could 
not  have  been  misled  in  consequence  of  the  proof.  The  counsel 
for  the  appellant  seem  to  think  that  it  was  entitled  to  all  the 
immunity  of  a  prisoner  under  indictment.    The  claim  that  this 
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proof  tended  to  establish  another  and  different  ground  of  liabil- 
ity, to  my  mind,  is  wholly  absurd.  Proving  the  mode  in  which 
the  car  was  constructed  established  no  liability.  The  appellant 
had  a  l^al  right  to  run  cars  of  that  character  upon  its  road,  and 
the  respondent  took  all  the  risk  incident  thereto  when  she  engaged 
passage  upon  them.  It  is  not  like  a  case  where  cars  are  defective 
and  occasion  a  casualty  in  consequence  thereof;  they  were  per- 
fect as  designed.  If  the  respondent  had  engaged  passage  in  a 
closed  car,  an  ordinary  passenger  coach,  and  the  company  had 
placed  her  in  an  open  flat  car,  there  might  have  been  grounds 
for  liability  in  case  of  accident.  Using  such  kind  of  car  under 
the  circumstances  this  one  was  employed  did  not,  however,  create 
any  liability,  and  the  fact  as  to  its  mode  of  construction  and 
arrangement  was  only  important  as  an  effect,  and  not  as  a  cause. 
Its  proof  was  competent  in  order  to  show  how  the  injury  was 
received,  and  to  disprove  the  chai^  of  contributory  negligence, 
and  it  evidently  was  admitted  upon  that  ground. 

There  are  no  sufficient  grounds  for  a  rehearing,  and  the  motion 
will  therefore  be  denied. 
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Bill  of  Ezcbftzonb.— In  order  to  receive  conaideration  in  this  ooart  the  bill  of 
exceptions  mnst  contain  ft  general  statement  of  the  proceedings,  a  statement 
of  the  exceptions  as  taken  and  allowed,  and  enough  of  the  testimony  bearing 
upon  the  point  to  make  the  same  significant.  Detached  memoranda  signed  by 
and  in  the  handwriting  of  the  Judge  does  not  fill  the  requirements  of  the  statute. 

Vebdict— Motion  to  Bet  Aside. — The  order  of  the  trial  court  refusing  to  set 
aside  the  verdict  of  a  Jury  will  not  be  reviewed  by  the  appellate  court.  The  errors 
relied  upon  must  be  raited  by  appropriate  exceptions  interposed  on  the  triaL 

AppeaTi  from  Baker  County. 

Olmetead  &  Anderaony  and  J.  P.  Randy  for  Appellant. 

The  statement  of  deoeased  that  the  defendant  had  used  instru- 
ments on  her  was  inadmissible;  not  a  dying  declaration.  (See 
People  V.  Lee,  17  Cal.  76;  People  v.  Vinceni,  24  Cal.  17;  State 
V.  Oarrandy  5  Or.  216;  Vass  v.  Commonw,  3  Leigh,  786;  24 
Am.  Dec,  695;  Antfymy  v.  fifcrfg,  Meigs,  265;  33  Am.  Dec. 
143;  Dunn  v.  State,  2  Ark.  229;  35  Am.  Dec.  54;  McDaniel 
V.  State,  8  Smedes  &  M.  401 ;  47  Am.  Dec.  93;  The  People  v. 
Perry,  8  Abb.  Pr.  N.  S.  27 ;  Wharton's  Criminal  Evidence,  281 ; 
1  Greenleaf  on  Evidence,  §  158.) 

Not  a  part  of  the  res  gestas.  (See  Batton  v.  Watson,  13  Ga. 
63 ;  State  v.  Davidson,  30  Vt.  377 ;  State  v.  Davis,  56  N.  Y.  95 ; 
State  V.  Garrand,  5  Or.  216;  1  Greenleaf  on  Evidence,  §  110; 
Wharton's  Criminal  Evidence,  §  296,  and  notes;  Insurance 
Cb.  V.  Mosley,  8  Wall.  397 ;  /Stote  v.  OuHis,  70  Mo.  694 ;  Peo- 
ple V.  McLaughlin,  44  Cal.  435;  State^  v.  Daugherty,  17  Nev. 
376;  SvUivan  v.  0.  iJ.  &  N.  Cb.  12  Or.  395;  Wharton  on 
Homicide,  §  262,  and  note;  State  v.  Bowles,  65  N.  C.  334.) 

The  language  of  the  court  in  regard  to  many  a  man  being  a 
physician  who  ought  to  be  a  cook,  etc.,  was  ground  for  reversal. 
(Andrews  v.  Ketchens,  77  III.  377;  Fumam  v.  Huntsville,  54 
Ala.-  263;  Hair  v.  Little,  28  Ala.  236;  Beiger  v.  Davis,  67 
N.  C.  185;  State  v.  Simmons,  6  Jones,  121.) 

The  court  erred  in  its  instructions  relating  to  the  weight  to  be 
given  defendant's  testimony.  The  power  of  jurors  to  judge  of 
the  credibility  of  a  witness  is  to  be  exercised  according  to  law. 
(Code,  275;  T.  9,  ch.  9.) 

It  was  not  necessary  for  defendant  to  prove  that  the  act  com- 
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mitted  was  necessary  to  save  the  life  of  the  mother.  (1  Green- 
leaf  on  Evidence,  §  35 ;  Oommonw.  v.  McKie,  1  Gray,  61 ; 
Ogldree  v.  State,  28  Ala,  693 ;  1  Bishop's  Criminal  Procedure, 
§§  1050, 1051 ;  Bennett  &  Hurd's  Leading  Cases,  356 ;  (hmmonw. 
v.  Kimball,  24  Pick,  366 ;  Marehead  v.  State,  34  Ohio  St.  212; 
Otto  V.  State,  7  Tex.  44 ;  29  Mo.  259.) 

M.  D.  Oiffardy  and  Ramsey  &  Bvngham,  for  Bespondent. 

In  the  absence  of  a  denial  in  the  record,  and  there  appearing 
to  have  been  evidence  not  set  out  in  the  record,  it  is  to  be  presumed 
that  a  proper  foundation  was  laid  for  the  admission  of  the  dec- 
laration of  deceased.  {Keaiirig  v.  State,  44  Ind.  450;  Parker  v, 
Monteiih,  7  Or.  277;  State  v.  Ducker,  8  Or.  394;  State  v.  Ah 
Lee,  7  Or.  258.) 

The  declaration  was  admissible  as  a  part  of  the  res  gestce. 
(HuTiter  V.  State  40  N.  J.  L.  495;  Lamport  v.  The  People,  29 
Mich.  71 ;  DriscoU  v.  IJie  People,  47  Mich.  413;  Commonw.  v. 
Pike,  3  Cush.  81 ;  Wharton's  Criminal  Evidence,  §  263;  9  Rip. 
289.) 

It  did  not  prejndice  defendant,  as  he  testified  to  the  same  fact. 

Thayeb,  J. — The  appellant  herein  was  indicted,  tried,  and 
convicted,  in  the  Circuit  Court  for  the  county  of  Baker,  of  the 
crime  of  manslaughter,  alleged  to  have  been  committed  by  produc- 
ing an  abortion  upon  one  Lena  Dakota,  from  the  efiPects  of  which 
she  died  on  the  thirty-first  day  of  August,  1886,  at  Huntington,  in 
said  Baker  County.  Thedeceased  was  a  young  unmarried  woman ; 
had  been  stopping  for  some  little  time  at  the  hotel  at  Huntington ; 
was  taken  violently  sick  a  few  days  before  her  death,  and  died 
evidently  of  hemorrhage  from  the  uterus,  caused  by  the  recent 
expulsion  ottLfoBtus.  The  appellant  was  a  practicing  physician 
at  Huntington,  and  as  such  was  treating  the  deceased  at  the  time 
of  her  death.  On  the  morning  of  her  death  he  locked  the 
door  of  her  room,  passed  out  from  the  hotel,  and  remarked  to 
some  one  that  she  was  sleeping  quietly,  and  that  he  did  not 
want  her  disturbed.  A  few  hours  afterwards,  about  9  o'clock 
A.  H.,  he  came  back  to  the  hotel,  called  some  one  from  the  door 
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of  her  room,  and  stated  that  "Lena  was  dying."  He  was 
immediately  arrested,  placed  in  irons,  and  put  in  charge  of  the 
constable,  and  on  his  way  from  the  hotel,  stated  to  the  constable 
in  charge  to  come  with  him  to  his  office;  that  he  had  something 
to  show  him.  They  proceeded  to  the  prisoner's  room,  where 
he  exhibited  to  the  constable  a  fcBtuSy  of  which  he  said  the 
deceased  had  been  delivered.  The  appellant,  at  about  the  time 
the  deceased  was  first  taken  ill,  exhibited  in  the  drug  store  to 
the  druggist,  a  stout  sharpened  quill,  about  six  inches  in  length, 
being  bloody,  and  having  the  appearance  of  having  been  recently- 
imbedded  in  living  animal  tissues,  which  he  claimed  to  have 
taken  from  her  room,  and  stated  to  the  druggist:  "I  want  you 
to  examine  this*  I  may  need  it  for  my  protection.  I  am  afraid 
this  case  will  get  me  into  a  scrape  yet.  Some  woman  has  been 
using  this  for  a  criminal  purpose."  A  pod  mortem  examination 
was  held,  and  it  was  found  that  there  was  some  abrasion  of  the 
interior  walls  of  the  uteruSj  or  scratching,  apparently  caused  by 
some  rough  instrument,  but  that  the  injuries  were  slight.  In 
the  room  of  the  deceased  were  also  found  numerous  drugs,  some 
bearing  marks  of  "druggist's  prescriptions  of  Ejinsas,  Mo.," 
others  from  druggists  in  Idaho  Territory,  and  others  prescribed 
by  the  appellant,  the  latter  being  only  such  prescriptions  as 
would  be  used  in  ordinary  obstetrical  cases.  There  was  no 
indication  of  deceased  having  met  her  death  by  abortion  pro- 
duced by  the  use  of  drugs. 

John  Williams  (colored)  was  called  and  sworn  on  behalf  of 
the  State,  and  testified  as  foUovrs :  "Was  in  Huntington,  August 
31,  1886.  Been  there  ever  since.  Was  first  cook  in  the  .hotel 
at  Huntington.  I  knew  the  deceased  while  she  was  at  the 
hotel.  She  died  August  31st  of  this  year.  I  last  saw  deceased 
alive  on  Monday  before  her  death,  about  4:30  o'clock.  She  was 
lying  upon  the  floor.  Appeared  to  be  very  sick.  I  had  brought 
her  some  lemonade.  Asked  her  what  was  the  matter  with  her. 
I  said  to  her,  ^  You  are  a  very  sick  woman.'  The  boy  was  com- 
ing up  with  some  ice-water.  The  door  was  open.  She  raised 
her  head,  and  I  asked  her  what  was  the  matter.  She  said  she 
was  sick  at  her  stomach.    I  says,  'Yes,  Lena;  you  are  a  very 
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sick  woman.'  I  picked  her  up,  and  laid  her  on  the  bed.  Asked 
her  if  I  had  not  better  telegraph  to  Baker  for  a  doctor.  She 
said, '  No ;  Johnny  would  be  in  in  the  morning,  and  he  could  send 
to  Wood  River  for  a  physician.'**  He  was  then  asked  the  fol- 
lowing question  by  counsel  for  the  State:  "What  did  she  say 
was  the  matter  with  her?**  The  witness  in  answer  thereto 
said :  "  I  asked  her  if  the  doctor  had  lised  instruments  on  her." 
The  appellant's  counsel  thereupon  duly  objected  to  the  witness 
answering  tiie  question.  The  court  ruled  that  the  question 
might  be  answered,  if  the  State  would  connect  the  statement  of 
the  deceased  with  some  act  of  the  appellant  with  the  commission 
of  the  crime.  Subsequently  said  witness  was  recalled  by  the 
State,  and  asked  the  following  question :  "  State  what,  if  any- 
thing, she  [referring  to  the  deceased]  said  about  having  instru- 
ments used  upon  her  [referring  to  the  time  mentioned  in  his 
former  testimony]?**  The  appellant*s  counsel  objected  to  the 
question  as  irrelevant,  immaterial,  and  incompetent;  that  no 
foundation  had  been  laid  for  introducing  the  same,  either  as  a 
part  of  the  res  gedXy  or  as  a  dying  declaration.  The  court  over- 
ruled the  objection,  to  which  an  exception  was  allowed,  and  the 
witness  answered :  "  I  asked  her  if  the  doctor  had  used  instru- 
ments upon  her.  She  said,  *Yes.*"  It  appears,  also,  that 
appellant,  during  the  time  he  attended  on  the  deceased,  misrep- 
resented the  cause  of  her  illness. 

This  seems  to  be  the  substance,  so  far  as  I  can  gather  from 
counsel's  briefs,  of  the  proof  upon  the  part  of  the  State. 

The  appellant  was  a  witness  in  his  own  behalf,  and  testified 
that  the  deceased  applied  to  him  on  the  12th  of  August,  1886, 
to  perform  an  abortion  on  her;  that  he  refused  absolutely  to  do 
it,  and  gave  his  reasons.  He  also  testified  that  some  ten  or 
twelve  days  prior  to  the  death  of  the  deceased  she  called  upon 
him  to  treat  her  professionally,  for  some  derangement  of 
the  iderua;  that  he  made  an  examination,  found  a  sponge 
imbedded  in  the  tissues  in  the  mouth  of  the  womb;  that  he 
nsed  a  metallic  epeculum  and  forceps,  and  removed  the  sponge; 
that  he  found  the  place  occupied  by  the  sponge  lacerated,  the 
sponge  covered  with  pus,  and  very  offensive;  that  he  treated  her 
ZT.0b.-18. 
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for  about  six  dajs^  and  dismissed  the  case;  that  he  saw  nothing 
more  of  deceased  antil  the  25th  of  August;  that  he  was  then 
called  by  her;  that  she  complained  of  nausea  of  the  stomach, 
and  pains  in  the  abdomen,  and  upon  being  questioned,  denied 
having  made  any  attempt  of  abortion ;  that  symptoms  rapidly 
disclosed  themselves  indicating  labor  pains;  that  he  prescribed 
an  anti-abortive  treatment;  that  there  were  no  other  physicians 
in  reach  with  whom  to  consult,  and  deceased  had  no  means  to 
employ  medical  assistance;  that  he  continued  such  treatment; 
that  deceased  also  informed  him  that  she  had  made  an  attempt 
to  accomplish  a  miscarriage  by  inserting  a  quill  into  the  tderusj 
and  told  him  where  the  quill  could  be  found,  and  which  was 
shown  to  be  the  same  quill  before  referred  to;  that  thereafter, 
on  the  night  of  the  30th  of  August,  deceased  gave  birth  to  a 
dead  foetus;  that  for  a  considerable  time  prior  to  this  the 
deceased  was  in  such  a  condition  that  to  have  exposed  the 
cause  of  her  illness  would  have  resulted  in  a  nervous  shock 
extremely  dangerous  to  her  life;  that  appellant  removed  the 
foBtiLSy  and  its  appendages,  and  afterwards  surrendered  them  to 
ihe  officer,  as  shown  on  the  part  of  the  State ;  that  he  adminis- 
tered opiates  to  the  deceased,  placed  her  in  bed  for  the  purpose 
of  her  securing  repose,  gave  directions  that  she  should  not  be 
distui^bed,  left  the  hotel,  and  went  to  his  breakfast.  Upon  his 
return,  in  >about  an  hour  afterwards,  found  her  dying,  uterine 
hemorrhage  Juaving  set  in  during  his  absence,  and  caused  her 
death. 

The  appellant  assigns  a  number  of  grounds  of  error,  which 

•counsel  have  discussed  fully.     They  relate  to  the  insufficiency 

.of  the  indictment,  the  introduction  of  improper  testimony  at  the 

trial,  misconduct .  of  the  judge  in  making  an  improper  remark 

•  during  the  trial  prejudidai  to  the  appellant,  in  giving  improper 

instructions  to  the  jury,  and  in  refusing  instructions  asked  by 

■'  the  appellant's  couns^l,rip  denying  the  appellant's  motion  to  set 

aside  the  verdict, -add 'in  irefiising  testimony  offered  by  appel- 

'lant's  counsel  at  the  trial. 

The  one  relating  to  the  insufficiency  of  the  indictment  was 
passed  over  at  tiie  hearing  without  argument ;  and  the  one  deny- 
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ing  the  motion  to  set  aside  the  verdict  we  cannot  consider  upon 
this  appeal. 

MoUon  to  8d  adde  the  verdict.  This  court  long  ago  held  that  a 
matter  of  that  character  is  not  reviewable.  Counsel ,  however,  con- 
tinue, from  time  to  time,  to  persist  in  urging  such  questions  upon 
the  consideration  of  this  court,  and  seem  to  think  that,  unless  they 
are  able  to  raise  them,  judgments  are  liable  to  be  given  without 
sufficient  evidence  in  law  to  sustain  them.  But  such  results  are 
not  liable  to  follow  If  counsel  will  properly  present  them.  This 
court  will  not  uphold  a  judgment  where  the  evidence  is  not  suf- 
ficient in  law  to  justify  its  rendition,  if  the  question  is  properly 
made,  which  can  be  done  by  a  motion  at  the  trial  to  discharge 
the  defendant  upon  that  particular  ground,  and  including  all  the 
evidence  in  the  bill  of  exceptions  tending  to  establish  his  guilt. 
So,  also,  a  question  regarding  the  sufficiency  of  the  proof  of  a 
particular  fact  in  the  case  may  be  reviewed  here ;  but  it  must  be 
raised  by  an  exception  at  the  trial.  Should  the  trial  court  say 
to  the  jury  that  if  they  found  such  and  such  facts,  and  there 
was  no  sufficient  evidence  in  law  to  authorize  such  finding  of  all 
or  any  one  of  the  facts  thus  submitted,  an  exception  in  either 
case  could  be  saved,  and  made  available.  All  the  evidence, 
however,  would  have  to  be  certified  to  this  court,  bearing  upon 
the  same,  in  the  statement  of  the  exception ;  and  the  statement 
in  such  case  must  purport  to  contain  all  the  evidence  upon 
the  point.  This  court  has  nothing  to  do  with  the  rulings  of  the 
lower  court  upon  a  motion  for  a  new  trial,  or  to  set  aside  the 
verdict  of  the  jury.  It  deals  only  with  questions  of  law,  and 
they  must  be  squarely  presented  &s  such. 

In  the  shape  the  evidence  in  this  case  is,  we  cannot  deter- 
mine its  sufficiency.  I  have  only  attempted  to  set  out  the 
appellant's  testimony  from  what  appears  in  his  brief.  That  is 
doubtless  stated  as  favorably  to  him  as  the  facts  will  permit,  and 
yet  I  would  qot  undertake  to  decide  therefrom  that  he  was  not 
guilty  as  charged  in  the  indictment,  though  he  may  have  been 
entirely  innocent.  Very  much  would  depend  upon  the  char- 
acter and  standing,  in  such  a  case,  of  the  accused.  There 
appears  to  have  been  no  improper  motive  upon  the  part  of  the 
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appellant  to  produce  an  abortion  upon  Lena  Dakota,  unless  it 
were  actuated  by  sympathy  for  that  unfortunate  girl.  Her 
anxiety  to  cover  up  her  shame  would  be  likely  to  have  had  an 
influence  upon  any  one  possessed  of  a  sympathetic  nature.  She 
had  been  imprudent,  but  was  not  outside  of  the  pale  of  charity, 
and  yet  could  not  hope  for  it  in  the  eyes  of  mankind,  especially 
in  those  of  her  own  sex.  But  whether  the  appellant  was  guilty 
or  not,  no  one  can  determine  so  well  as  those  acquainted  with 
the  surroundings.  It  would  be  idle  for  this  court  to  attempt  to 
speculate  upon  this  question.  The  verdict  of  the  jury  must 
therefore  stand,  unless  error  was  committed  at  the  trial. 

Improper  remark  oj  judge  at  the  trial  canstihiUng  error. 
The  remark  of  the  judge  at  the  trial,  claimed  to  have  been 
prejudicial  to  the  appellant,  was  made  in  a  ruling  upon  au 
objection  to  a  question  to  the  witness  Williams.  Counsel  for 
the  State  asked  the  witness,  concerning  the  deceased,  whether 
she  was  in  a  family  way.  The  appellant's  counsel  objected  to  it, 
upon  the  grounds  that  the  witness  was  not  competent  to  give  an 
opinion ;  that  it  did  not  appear  th^t  he  possessed  any  scientific 
knowledge;  that  he  was  only  a  second  cook  at  the  Pacific  Hotel. 
The  court  overruled  the  objection,  and  in  doing  so  made  use  of 
the  following  language :  '^  Anybody  is  competent  to  tell  whether 
a  woman  is  pr^nant  or  not,  at  certain  stages  and  times,  by  her 
looks,  from  common  observation.  There  is  a  great  deal  of  hum- 
bug about  medical  science,  and  medical  experts,  and  medical 
testimony,  and  so-called  medical  scientific  opinion.  There  is  no 
other  profession  where  there  is  such  a  difference,  or  where  such 
testimony  is  unsettled  and  unsatisfactory  as  medical  experts, 
and  there  is  many  a  man  practicing  medicine  who  ought  to  be 
^second-class  cook'  in  a  third-class  hotel." 

The  remark  evidently  was  an  honest  expression  of  the  judge's 
opinion  upon  the  question,  and,  as  a  general  proposition,  may 
have  the  sanction  of  many  of  the  l^al  profession;  yet  it  was 
unfortunate  that  the  learned  judge  made  it  under  the  circum- 
stances. The  last  sentence,  ^Hhere  is  many  a  man  practicing 
medicine  who  ought  to  be  'second-class  cook'  in  a  third-class 
hotel,"  was  particularly  calculated  to  prejudice  the  appellant  in 


June,  1887.]    State  op  Oregon  v.  (Elements.  245^ 

#■— 

opinion  of  the  Conrt— Thayer,  J. 

^ — 

the  minds  of  the  jury.  It  could  hardly  have  failed  to  turn  their 
attention  directly  towards  him,  and  suggest  to  them  the  thought, 
at  least,  that  he  belonged  to  the  class  the  judge  alluded  to.  The 
latter,  I  am  satisfied,  had  no  intention  whatever  to  convey  any 
such  impression.  It  was  a  hasty,  inconsiderate  remark,  how- 
ever, and  should  not  have  been  made.  If  there  is  any  one 
virtue  in  the  judicial  mind  entitled  to  superior  excellence,  it  is 
patience  to  hear  and  determine  matters  involving  the  rights  and 
liberties  of  those  charged  with  the  commission  of  a  crime.  It 
is  the  highest  aim  of  the  courts  to  insure  parties  arraigned  at  the 
bar  of  justice  a  &ir  and  impartial  trial,  and  to  avoid  the  least 
semblance  indicating  that  the  prosecution  is  maintained  through 
a  spirit  of  vindictiveness.  The  Supreme  Court  of  the  United 
States  has  ever  sedulously  guarded  against  any  appearance  of 
passion  or  impatience  in  its  administration  of  the  law.  If  such 
a  course  is  the  best  and  wisest  for  an  appellate  court  to  pursue, 
how  much  more  important  is  it  that  a  nisi  prius  court  should 
observe  it.  The  latter  is  often  convened  to  try  cases  of  highly 
seasational  character,  in  the  vicinity  of  where  they  arise,  and  in 
which  the  tone  and  sentiment  of  the  community  are  inflamed  by 
excitement  and  prejudice.  Hence  the  least  encouragement  upon 
the  part  of  the  presiding  judge  would  pervert  the  affair  fr<5m  an 
investigation  to  ascertain  truth  into  a  scene  of  persecution.  The 
remark  may  have  had  no  injurious  effect  in  the  case  under  con- 
sideration ;  but  the  matter  is  too  serious  to  be  passed  over  with- 
out an  expression  of  disapprobation.  I  do  not  think  that  the 
question  put  to  the  witness  was  necessarily  improper,  nor  do  I 
find  that  the  witness  attempted  to  answer  it ;  and  if  the  court, 
after  ascertaining  that  he  had  suflBcient  knowledge  to  answer  it, 
had  quietly  overruled  the  objection,  there  would  have  been 
nothing  upon  that  point  of  which  the  appellant  could  have  com- 
plained, but  in  the  shape  it  comes  here  we  can  do  no  less  than 
reverse  the  judgment  of  conviction. 

The  other  assignments  of  error  might  be  passed  over  without 
further  notice,  were  it  not  that  the  case  has  to  be  sent  back  for 
a  new  trial. 

BUI  of  exceptions.    The  counsel  for  the  State  contended  at  the 
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bearing  that  there  was  uo  such  bill  of  exceptions  in  the  transcript 
as  would  admit  of  any  examination  by  this  court  of  many  of  the 
questions  which  the  appellant's  counsel  brought  forward,  and  from 
what  I  have  seen  of  the  record  I  am  inclined  to  believe  that  he  is 
correct.  It  is  very  doubtful,  to  say  the  least,  whether  the  allied 
instructions  of  the  court  to  the  jury,  and  the  exceptions  thereto, 
are  authenticated  in  such  manner  as  to  entitle  them  to  a  consid- 
eration in  an  appellate  court.  The  alleged  instructions  are  on 
separate  sheets  from  the  bill  of  exceptions.  They  purport  to  be  the 
instructions  of  the  court  to  the  jury,  and  are  signed  by  the  judge. 
But  there*  is  nothing  to  indicate  the  exceptions  thereto,  aside 
from  a  note  upon  the  margin.  The  words  ''excepted  to''  are 
there  written^  and  in  many  instances  the  name  of  the  judge  is 
appended  to  it.  The  practice,  in  regard  to  making  up  a  bill  of 
exceptions,  ought  to  be  thoroughly  understood  in  this  State. 
There  has  usually  been  but  one  course  pursued  r^arding  it  ever 
since  there  has  been  an  organized  judiciary  here;  and  that  has 
been  to  make  one  general  statement,  reciting  the  general  pro- 
ceedings of  the  trial,  a  statement  of  the  exceptions  as  they 
occurred,  with  sufficient  of  the  evidence  or  other  matter  to 
explain  them.  That  course  must  still  be  observed,  unless 
changed  by  the  legislature.  It  will  not  do  for  counsel  to  have 
transmitted  here  mere  memoranda,  in  detached  parts,  of  the 
proceedings  had  in  a  case,  and  expect  that  this  court  will  con- 
sider the  matter.  Everything  occurring  in  the  trial  of  a  law- 
suit, from  the  time  of  the  calling  of  the  jury  till  the  rendition 
of  their  verdict,  upon  which  questions  of  Idw  arise  that  are 
desired  to  be  reviewed,  should  be  embodied  in  one  bill  of  excep- 
tions. Exhibits  have  been  allowed  to  be  referred  to  in  the  bill, 
and  copies  thereof  attached,  but  that  has  led  to  controversy  in 
consequence  of  the  exhibit  having,  as  is  allied,  been  detached 
after  the  bill  was  signed.  It  is  much  the  better  practice,  where 
it  can  be  done,  to  set  out  all  such  matters  in  the  bill  itself,  and 
that  prevents  any  such  consequences  as  referred  to.  Coun- 
sel, of  course,  should  use  judgment  in  making  up  a  bill  of 
exceptions,  so  as  not  to  load  it  down  with  immaterial  matter,  or 
unnecessary  portions  of  the  testimony.    A  little  judicious  care 


Jane,  1887.]    State  op  Oregon  v.  Clements.  247 


Opinion  of  the  Court— Thayer,  J. 


and  discrimination  and  wholesome  industry  upon  the  part  of 
oounsel  in  this  matter  will  save  this  ooart  from  a  great  deal  of 
annoyance,  and  avoid  a  prejudice  which  an  awkward,  unwieldy 
performance  is  liable  to  incite. 

The  instructions  given  by  the  court  to  the  jury  in  this  case,  as 
shown  by  the  paper  referi*ed  to,  were  very  extensive  and  minute. 
I  think  it  would  be  less  liable  to  confuse  a  jury,  in  such  a  case, 
to  submit  to  them  simply  the  question  as  to  whether  the  evi- 
dence adduced  proved,  beyond  a  reasonable  doubt,  that  the 
accused  was  guilty  of  the  offense  charged  in  the  indictment. 
He  was  charged  with  having  done  an  act  forbidden  by  section 
513  of  the  Criminal  Code  of  the  State,  which  provides  that  "if 
any  person  shall  administer,  to  any  woman  pregnant  with  a 
child,  any  m^icine,  drug,  or  substance  whatever,  or  shall  use  or 
employ  any  instrument  or  other  means,  with  intent  thereby  to 
destroy  such  «hild,  unless  the  same  shall  be  necessary  to  pre- 
serve the  life  of  such  mother,  such  person  shall,  in  case  the 
death  of  such  child  or  mother  be  thereby  produced,  be  deemed 
guilty  of  manslaughter.^^  The  gravamen  of  the  offense  is  the 
employment  of  means,  with  intent  thereby  to  destroy  the  child ; 
that  the  death  of  the  child  or  the  mother  is  thereby  produced; 
that  the  same  is  not  necessary  to  preserve  the  life  of  the  mother. 
The  act  then  is  manslaughter.  It  was  necessary,  therefore,  for 
the  State,  in  the  present  case,  before  it  could  claim  a  conviction 
of  the  appellant,  to  prove  that  said  Lena  Dakota  was  pregnant ; 
that  the  appellant  employed  means  with  intent  thereby  to 
destroy  the  child  with  which  she  was  pregnant ;  that  the  death 
of  said  Lena  was  thereby  produced.;  and  that  the  employment 
of  the  means  to  destroy  the  child  was  not  necessary  to  preserve 
her  life.  The  counsel  for  the  State  contended  at  the  hearing 
that  the  onus  is  upon  the  accused,  in  such  cases,  to  prove  that  *t 
was  necessary  to  employ  the  means  to  destroy  the  child  in  order  to 
save  the  life  of  the  mother,  afler  the  State  has  proved  the  other 
&ct6  referred  to;  that  it  involves  a  matter  peculiarly  within  the 
knowledge  of  the  accused ;  and  that  the  averment  of  the  fact  will 
be  taken  as  true,  unless  he  disprove  it.  There  are  a  class  of  cases 
where  a  rule  of  that  character  has  been  made  applicable.    It  has 
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been  applied  in  civil  and  criminal  prosecutions,  for  a  penalty  for 
doing  an  act  which  the  statute  only  permits  to  be  done  by  persons 
duly  licensed  therefor.  (1  Greeoleaf  on  Evidence,  §  79.)  But  I 
think  it  doubtful  whether  any  such  rule  should  obtain  in  such 
cases.  I  am  unable  to  discover  any  principle  to  found  it  upon. 
The  relative  convenience  of  the  parties  to  make  the  proof  ought 
not,  it  seems  to  me,  to  be  taken  into  consideration;  but,  in  any 
event,  no  such  rule  should  be  applied  to  a  criminal  case,  where 
the  accused  is  presumed  to  be  innocent,  and  the  prosecution  is 
required  to  prove  him  guilty  beyond  a  reasonable  doubt.  la 
fact,  I  do  not  see  how  such  a  rule  could  obtain  in  such  a  case 
without  overthrowing  the  two  eternal  principles  of  the  common 
law  just  referred  to.  Proof  that  a  physician,  in  his  professional 
treatment  of  a  woman  pr^nant  with  a  child,  had  used  means, 
with  the  intent  thereby  to  destroy  the  child,  and  the  death  of 
the  child  was  thereby  produced,  is  not  evidence  that  the  treat- 
ment was  not  necessary  to  preserve  the  life  of  the  mother;  nor, 
if  it  produced  the  death  of  the  mother,  that  it  was  not  an  honest 
efifort  on  the  part  of  the  physician  to  preserve  her  life.  The 
experience  of  mankind  shows  that  cases  have  often  arisen  in 
which  such  treatment  has  necessarily  been  resorted  to,  and,  in 
the  absence  of  other  proof,  the  law,  in  its  benignity,  would  pre- 
sume that  it  was  performed  in  good  faith,  and  for  a  legitimate 
purpose.  The  extent  of  proof,  to  establish  the  n^ative  aver- 
ment in  such  a  case,  would  necessarily  be  limited  by  the  circum- 
stances. It  could  not,  in  the  nature  of  things,  be  made  positive, 
except  as  aided  by  the  fact  that  the  accused  was  able  to  refute  it 
absolutely,  if  untrue,  and  had  failed  to  attempt  to  do  so. 

In  section  78  of  1  Greenleaf  on  Evidence,  the  author  says : 
"So,  in  a  prosecution  for  a  penalty  given  by  statute,  if  the 
statute,  in  describing  the  offense,  contains  negative  matter,  the 
count  must  contain  such  negative  allegation,  and  it  must  be 
supported  by  prima  facie  proof.  Such  is  the  case  in  prosecu- 
tions for  penalties  given  by  statute  for  coursing  deer  in  enclosed 
grounds,  not  having  the  consent  of  the  owner;  or  for  cutting 
trees  on  lands  not  the  parties'  own ;  or  taking  other  property, 
not  having  the  consent  of  the  owner;  or  for  selling,  as  a  ped- 


June,  1887.]    State  op  Oregon  v.  Clements.  249 

Opinion  of  the  Oonrt— Thayer,  J. 

dler,  goods  not  of  the  produce  or  manufacture  of  the  country ;  or 
for  n^lecting  to  prove  a  will  vdthout  just  excuse  made  and 
accepted  by  the  judge  of  the  probate  therefor.  In  these,  and  the 
like  cases,  it  is  obvious  that  plenary  proof  on  the  part  of  the 
affirmant  can  hardly  be  expected;  and  therefore  it  is  considered 
sufficient  if  he  offer  such  evidence  as,  in  the  absence  of  counter- 
testimony,  would  afford  ground  for  presuming  that  the  allega- 
tion is  true." 

It  seems  to  me  that,  upon  principle  and  authority,  the 
accused,  in  such  a  case,  has  the  right  to  stand  upon  his  plea  of 
"not  guilty";  and  that  the  prosecution  is  required  to  prove 
every  charge  in  the  indictment  constituting  the  offense,  includ- 
ing allegations  of  negative  matter,  before  a  conviction  can  prop- 
erly be  claimed. 

Statemerda  of  the  deceased  hearsay.  The  testimony  of  the  wit- 
ness Williams,  as  to  what  the  deceased  told  him  about  the  doctor 
having  used  instruments  upon  her,  was  mere  hearsay,  was  clearly 
inadmissible,  and  the  court  should  have  excluded  it  at  once. 

l%e  defendant  a  witness.  The  attention  of  the  court  was 
directed  at  the  hearing  to  the  instructions  of  the  Circuit  Court  to 
the  jury,  regarding  the  effect  to  be  given  to  the  testimony  of  the 
appellant.  We  should  not  consider  the  point  if  the  case  were  not 
going  back  for  a  new  trial,  and  some  question  liable  to  arise 
thereon.  Under  the  circumstances,  we  deem  it  a  duty  to  suggest 
our  view  concerning  the  matter.  The  act  of  the  legislative 
assembly  of  the  State,  passed  in  1880,  amending  sections  166  and 
167  of  the  Criminal  Code,  provides  that  a  person  charged  or 
accused  of  a  crime  shall,  as  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness,  the  credit  to  be  given  to  his  testimony 
being  left  solely  to  the  jury,  under  the  instructions  of  the  court. 
The  point  referred  to  involves  the  question  as  to  what  extent  the 
court  is  authorized  to  instruct  the  jury  under  that  provision  of 
the  statute.  Section  835  of  the  Civil  Code  provides  that  the 
jury,  subject  to  the  control  of  the  court,  in  the  cases  specified  in 
that  Code,  are  judges  of  the  effect  or  value  of  evidence  addressed 
to  them,  except  where  it  is  thereby  declared  to  be  conclusive. 
They  are,  however,  to  be  instructed  by  the  court  on  all  proper 
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occasions.  There  are  other  provisions  of  the  Civil  Code  which 
allow  the  credibility  of  a  witness,  who  has  an  interest  in  the 
event  of  the  snit,  to  be  drawn  in  question.  Section  699  of  that 
Code,  in  connection  with  section  673  thereof,  permits  it.  Section 
165  of  the  Criminal  Code  provides  that  the  law  of  evidence  in 
civil  actions  is  also  the  law  of  evidence  in  criminal  actions  and 
proceedings,  except  as  otherwise  specially  provided  in  that  Code. 
Taking  these  various  sections  together,  the  court  is  of  the  opin- 
ion that  the  Circuit  Court  in  such  a  case  is  authorized  to  instruct 
on  the  matters,  as  far  as  applicable,  referred  to  in  section  835  of 
the  Civil  Code;  also  that  the  witness  is  presumed  to  speak  the 
truth,  but  that  such  presumption  may  be  overcome  by  the  man- 
ner in  which  he  testifies;  by  the  character  of  his  testimony;  by 
evidence  affecting  his  character  or  motive;  by  contradictory  evi- 
dence; or  by  his  having  an  interest  in  the  event  of  the  prosecu- 
tion, the  jury  to  be  the  exclusive  judges  of  his  credibility.  The 
witness,  being  also  the  party  accused,  is  not  entitled  to  full 
credit;  but  the  jury  have  no  right,  on  that  account,  to  arbitra- 
rily disregard  his  evidence.  The  manner  in  which  he  testifies 
may  be  such  as  to  impress  every  one  with  the  belief  of  the  truth 
of  what  he  states.  A  case  came  under  my  own  observation  once 
where  a  party  charged  with  the  commission  of  an  offense  pleaded 
guilty  to  it,  and  upon  being  asked  the  usual  preliminary  ques- 
tion to  his  being  sentenced,  ''what  he  had  to  say  why  the  sen- 
tence of  the  law  should  not  be  pronounced  upon  him,"  etc., 
made  such  a  candid,  ingenious  statement  in  response  that  the 
court  declined  to  sentence  him,  and  directed  that  his  plea  be 
withdrawn,  and  a  plea  of  not  guilty  be  entered,  and  he  was  sub- 
sequently acquitted  upon  the  latter  plea.  In  that  case,  however, 
the  judge  was  a  practical  man,  and  would  not  subordinate  his 
sense  of  justice  and  humanity  to  vain  austerity;  or  believe  that 
courts  for  the  trial  of  criminal  causes  were  organiased  only  to 
convict  the  accused. 

The  judgment  appealed  from  will  be  reversed^  and  the  case 
remanded  to  the  Circuit  Court  for  a  new  trial. 
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Argument  for  AppellAnts. 
[FUfidJun6l3,1887.] 

JOHN  HOBSON  et  al.,  Rbbpondento,  v.  THOMAS  MON- 
TEITH  ET  AX.,  Appellants. 

Tow2f  Plax.— One  MoOlare,  in  1847,  laid  ont  the  town  Bite  of  Aatoria,  establishing 
therein  a  street  known  as  "  Hamilton  Street."  Subsequently,  Cyrus  Olney,  hav- 
ing bought  the  land,  prepared  and  had  recorded  a  second  map  of  said  town 
known  as  "the  plat  or  map  of  McOlure's  Astoria,  as  extended  by  Cyrus  Olney." 
By  said  map,  Hamilton  Street  was  abolished  and  laid  out  as  lots.  Prior  to  the 
making  of  Uie  latter  map,  Olney  sold  to  one  Honteith  certain  blocks  described 
and  numbered  in  the  McClure  map,  which  adjoined  the  said  Hamilton  Street. 
Upon  a  suit  brought  to  eojoin  the  erection  of  buildings  upon  Hamilton  Street 
by  grantees  of  Olney;  held  (1)  That  the  effect  of  the  map  or  plat  must  be 
.  determined  from  the  map  itself,  and  oral  testimony  cannot  be  introduced  to 
■how  any  intent  on  the  part  of  Olney  when  he  made  it.  (2)  That  whether  a 
change  in  the  original  plat  of  the  town  of  Astoria,  or  simply  an  extension  of  the 
town  was  made  by  Olney's  map,  must  be  determined  by  an  examination  of  the 
map,  not  from  the  name  given  it.  (3)  That  at  the  time  the  plat  was  made 
the  title  to  the  land  lying  between  high  and  low-water  mark  was  in  the  State, 
and  no  one  had  any  right  in  it  to  convey,  though  the  riparian  owner  might,  so 
far  as  he  himself  was  concerned,  dedicate  it  as  a  street,  and  so  conduct  himstlf 
as  to  be  estopped  from  denying  the  dedication.  (4)  That  the  act  of  the  legisla- 
ture granting  the  fee  of  the  streets  in  Astoria  to  the  city  only  contemplated  such 
Btreete  as  were  in  existence,  not  such  as  had  been  vacated. 

AppEAii  from  Clataop  C^oanty.    Heversed. 

WiUicms,  Durham  &  ITiompson,  O.  H.  Page,  and  J.  Q.  A. 
BowWy,  for  Appellants. 

The  map  of  McClure  is  a  nullity,  in  so  far  as  it  attempts  to 
dedicate  land  between  high  and  low-water  mark.  [Heiple  v. 
(My  of  E.  P.  13  Or.  103 ;  lEnnan  v.  Warren,  6  Or.  408.) 

When  Olney  made  his  maps,  no  lots  or  blocks  had  been  sold 
according  to  the  McClure  plat  except  to  Monteith,  and  no  accept* 
ance  of  the  street  had  ever  been  made  by  the  public,  and  Olney 
had  the  right  to  make  the  map  he  did.  (Hddane  v.  Cold  Springy 
21  N.  Y.  474.) 

No  claim  can  be  made  on  behalf  of  the  city,  as  the  city  author- 
ities have  treated  and  taxed  the  lots  as  the  property  of  Monteith, 
and  thereby  recognized  the  Olney  plat  {BeU  v.  Burlington^  27 
N.  W.  Rep.  245.) 

Plaintiffs  cannot  attack  the  l^ality  or  effect  of  the  Olney  map, 
because  they  and  their  grantors  purchased  and  took  their  deeds 
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acoordiDg  to  its  plans  and  descriptions.  (Code,  278;  Morgan  v. 
Moore,  3  Gray,  319;  Carver  v.  Jackson,  4  Peters,  85;  Craiie  v. 
Morris,  6  Peters,  598;  Chapman  v.  PoUook,  11  Pac.  Rep.  768; 
1  Greenleaf  on  Evidence,  §  23.) 

Futton  Bros.,  and  StoU,  Waldo,  Sndth  &  Boise,  for  Respondents, 

If  McClure  bad  a  right  to  lay  out  a  street,  it  could  only  be 
vacated  by  proceedings  in  accordance  with  statute.  (Code, 
pp.  777,  778.) 

Acceptance  by  a  city  is  not  necessary  to  perfect  a  dedication 
of  a  street.  {Orogan  v.  Hayard,  4  Fed.  Rep.  165;  Dillon  on 
Municipal  Corporations,  §  505.) 

The  town  site  laid  out  by  McClure  was  partly  on  tide-land, 
and  the  street  in  question  was  tide-land. 

Thayeb,  J. — The  respondents  herein  brought  suit  in  the  Cir- 
cuit Court  of  Clatsop  County,  to  restrain  the  appellants  from 
building  upon  a  certain  strip  of  land  allied  to  be  one  of  the  streets 
in  the  city  of  Astoria,  which  they  designate  as  "  Hamilton  Street," 
and  from  thereby  obstructing  the  alleged  street.  They  own  cer- 
tain lots  in  severalty  abutting  upon  the  said  strip  of  land,  and 
base  their  right  of  suit  upon  the  grounds  that  the  threatened 
building  upon,  and  obstructing  the  pretended  street,  will  work 
an  especial  injury  to  them,  differing  from  that  suffered  in  conse- 
quence thereof  by  the  general  public.  The  appellants  claim  that 
the  locus  in  quo  is  not  a  street,  but  private  property  belonging  to 
the  appellant  R.  S.  Strahan,  as  assignee  of  the  estate  of  the 
appellant  Thomas  Monteith.  The  main  question  in  controversy 
is,  whether  the  strip  of  land  is  such  street  or  not;  though  the 
appellants'  counsel  contended  at  the  hearing  that  the  suit  could 
not  be  maintained  until  the  legal  title  to  the  property  was  settled 
in  a  court  of  law;  and  that  the  respondents  had  failed  to  show 
by  their  allegations  and  proofs  that  any  such  wrong  to  their 
rights  was  threatened,  as  would  authorize  the  interposition  of  a 
court  of  equity  in  their  behalf.  The  latter  question  is  by  no 
means  free  from  doubt,  but  I  pass  it  over  for  the  present  in 
order  to  consider  the  general  merits  of  the  case.    The  parties  to 
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the  suit  filed  a  written  stipulation  in  the  case^  in  which,  among 
other  things,  they  stipulated,  'Uhat  the  land  embraced  in  the 
tract  allied  in  the  complaint  as  Hamilton  Street  is  tide-land, 
and  lies  wholly  below  and  north  of  the  line  of  ordinary  high  tide 
in  the  Colnmbia  River,  and  south  of  the  north  line  of  the  dona- 
tion land  claim  of  John  McClure,as  described  in  the  patent  from 
the  United  States  to  John  McClure."  The  patent  to  the  claim,  it 
appears,  was  not  issued  until  1866,  but  the  settlement  upon  it 
and  residence  and  cultivation  were  had  long  prior  thereto;  that 
after  such  settlement,  residence,  and  cultivation,  the  said  John 
McClure  laid  out  a  town  partly  upon  his  claim  and  partly  upon 
the  tide-land  in  front  thereof,  known  as  the  town  of  Astoria,  and 
constituting  now  a  part  of  the  city  of  Astoria;  that  he  made  a 
plat  thereof,  which  was  filed  in  the  then  oflSce  of  the  reconler  of 
the  county  of  Clatsop,  on  the  sixth  day  of  February,  1854,  and 
duly  recorded  in  said  office,  and  was  and  is  known  as  ''John 
McClure's  plat  or  map*'  of  the  town  of  Astoria;  that  among 
the  8td:eets  indicated  upon  the  said  plat,  and  dedicated  thereby  to 
the  public,  was  a  street  designated  as  "  Hamilton  Street ";  that  in 
1858,  the  said  John  McClure  sold  the  said  donation  claim  to 
Cyrus  Olney,  and  conveyed  to  him  all  his  right,  title,  and  inter- 
est in  the  same,  with  the  appurtenances  thereunto  belonging,  by 
deed  of  conveyance  duly  executed  and  containing  covenants  of 
further  assurance;  that  on  the  twenty-first  day  of  December, 
1869,  the  said  Cyrus  Olney  executed  to  the  appellant  Thomas 
Monteith  a  deed  of  conveyance  to  real  property,  described 
therein  as  situate,  lying,  and  being  in  the  town  of  Astoria, 
county  of  Clatsop,  and  State  of  Or^on,  and  known  and  desig- 
nated on  Jphn  McClure's  recorded  plat  of  said  town  as  all  of 
block  61,  all  of  block  68,  and  all  the  land  and  wharfing  privi- 
leges north  of  the  east  half  of  block  58;  together  with  certain 
other  lands,  and  all  and  singular,  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging,  etc.  Said  Hamilton 
Street,  as  designated  on  the  McClure  plat,  extends  from  low 
water  in  the  Columbia  River  south^  along  the  east  side  of  blocks, 
numbered  thereon,  58,  61,  and  64 ;  and  between  the  same  and  a 
tier  of  blocks  immediately  east  therefrom,  numbered  thereon,  57, 
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62^  and  63,  each  of  said  blocks  except  No.  67,  which  is  indicated 
as  fractional,  is  represented  as  containing  eight  lots,  of  fifty  l^ 
one  hundred  feet  each,  fronting  apon  streets  at  right  angles  with 
Hamilton  Street,  and  said  Hamilton  Street  is  fifty  feet  in  width; 
that  thereafter,  and  in  1867,  the  said  Cyrus  Olney  prepared 
another  plat  of  said  town  of  Astoria,  and  extended  the  limits 
thereof  south  and  west  so  as  to  include  a  large  amount  of  addi- 
tional territory  in  those  directions;  extended  it  east  so  as  to 
include  two  tiers  of  lots,  and  a  fifty-foot  strip  for  a  street;  and 
on  the  north,  so  as  to  make  said  block  57  a  full  block,  and  add 
thereto  a  street  and  fractional  block,  the  latter  being  numbered 
56|;  that  he  represented  said  blocks,  58,  61,  and  64,  as  being 
seven  lots  in  width  from  east  to  west,  and  two  lots  in  length  from 
north  to  south,  which  representation  was  so  made  by  including 
said  Hamilton  Street  as  two  of  such  lots,  5  and  10,  in  each  of 
said  blocks,  and  adding  a  tier  of  two  lots  adjoining  the  same  on 
the  east,  and  continuing  a  tier  of  blocks  of  the  same  width,  and 
composing  the  same  number  of  lots,  south  across  his  entire  plat; 
that  he  also  represented  to  the  east  of  the  fourteen  lot  blocks 
another  tier  of  blocks  of  the  regular  size,  extending  from  north 
to  south,  a  street  between  the  same  of  the  r^ular  width,  and  said 
fourteen  lot  blocks,  and  another  street  to  the  east  of  said  tier  of 
regular  sized  blocks  added,  extending  from  north  to  south,  and 
upon  which  the  latter  blocks  abutted.  That  the  said  Olney,  on 
the  first  day  of  May,  1867,  filed  the  said  plat  for  record  in  the 
ofiice  of  the  clerk  of  said  county  of  Clatsop,  and  the  same  was 
thereupon  duly  recorded  therein,  and  designated  as  the  plat  or 
map  of  *'  McClure's  Astoria  as  extended  by  Cyrus  Olney."  It  is 
not  shown  that  any  lots  adjacent  to  said  Hamilton  Street  had 
been  sold  prior  to  the  record  of  the  Olney  plat,  except  those  sold 
to  Monteith,  and  the  appellants  claim  that  he  acquiesced  in  the 
change  Olney  made  in  the  original  plat. 

The  respondents,  however,  insist  that  he  strenuously  objected 
to  it  in  the  outset,  which  I  have  no  doubt  is  the  fact.  But  how- 
ever that  may  be,  we  find  that  on  the  fourteenth  day  of  May, 
1879,  he  conveyed  to  E.  D.  Heatley,  J.  W.  Grace,  and  J.  M. 
TeuBosch,  trustees  of  the  estate  of  M.  J.  Einney,  among  other 
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property,  certain  of  the  lots  in  said  blocks  58  and  61,  as  repre- 
sented on  the  Olney  plat,  and  described  the  same  in  the  deed  of 
conveyance  as  lying  and  being  in  the  city  of  Astoria,  *'as  laid  oat 
by  John  McClure  and  extended  by  Cyras  Olney."  It  is  evident 
from  this  that  he  had  acquiesced  in  the  Olney  plat  at  that  time. 
It  also  appears  that  one  of  the  principal  respondents,  the 
Pythian  Land  Ajssociation,  obtained  the  title  to  the  lot  claimed 
by  that  company  ostensibly  from  the  said  trustees  of  Kinney,  by 
deed  which  bears  date  June  1,  1881,  and  which  is  a  mere  quit- 
claim and  release  in  form,  and  describes  the  premises  conveyed 
as  lot  numbered  4  in  block  numbered  61  in  the  city  of  Astoria,  in 
the  county  of  Clatsop,  and  in  the  State  of  Oregon,  "said  city 
lot  the  same  as  laid  ofF  by  John  McClure  and  extended  by  Cyrus 
Olney  according  to  the  plats  on  file  in  the  office  of  the  county 
derk/'  The  title  of  John  Hobson,  another  of  the  principal 
respondents,  is  derived  from  Warren^s  heirs  by  deed  dated  Sep- 
tember 4,  1877.  Their  title  came  from  the  State  by  deed  dated 
April  25,  1877.  Said  deeds  purport  to  convey  lot  9  in  block  58, 
"according  to  the  plat  or  map  made  and  recorded  by  John 
McClure  and  extended  by  Cyrus  Olney."  It  also  stipulated  in 
the  written  stipulation  made  and  filed  as  before  mentioned,  "  that 
the  respondent  plaintiff,  Theodore  Broenser,  is  the  owner  of  lot 
No.  4,  block  64,  and  that  his  claim  of  title  is  from  Cyrus  Olney 
subsequent  to  the  second  day  of  May,  1867 ;  and  that  the  convey- 
ances described  said  lot  as  being  lot  No.  4,  of  block  No.  64, 
according  to  the  town  of  Astoria,  as  laid  out  and  recorded  by 
John  McClure^  and  extended  by  Cyrus  Olney,  and  that  the 
immediate  grantors  of  said  Broenser  purchased  said  lot  4  of 
block  64  from  the  State  of  Oregon  as  tide-land,  April  28,  1879, 
and  said  lot  is  described  in  the  deed  as  above."  These  three 
lots — lot  4  in  block  61,  lot  9  in  block  58,  and  lot  4  in  block  64 
—  are  the  only  ones,  as  I  understand,  represented  in  this  suit; 
and  I  am  unable  to  ascertain  how  the  present  owners  of  them 
have  any  grounds  to  complain  of  the  allied  street  being  used  as 
private  property.  At  the  time  various  owners  purchased  the 
several  lots  referred  to,  the  Olnqr  plat  was  on  record,  and  they 
severally  took  under  a  conveyance  rooognizing  it.    The  respond-^ 
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ents'  counsel  contend  that  the  latter  plat  was  no  more  than  an 
extension  of  the  McClure  plat,  and  not  a  change  of  it.  The 
name  given  to  it  was  "  the  plat  or  map  of  John  McClure's 
Astoria  as  extended  by  Cyrus  Olney  ";  that  might  indicate  that  it 
made  no  change  in  the  original  plat,  only  an  extension  of  it ;  but 
whether  it  did  or  not  must  be  determined  by  the  plat  itself  and 
not  from  the  name.  A  name  may  import  a  kind  or  quality  quite 
different  from  that  which  the  thing  it  is  applied  to  possesses. 
Cyrus  Olney,  at  the  time  he  made  and  filed  his  plat  of  the  town, 
was  master  of  the  situation;  no  one  not  having  any  vested  inter- 
est to  be  affected  thereby  had  any  right  to  object  to  his  preparing 
and  recording  any  kind  of  plat  he  might  devise,  or  of  his  giving 
it  any  name  he  saw  fit.  And  a  person  having  an  interest  that 
might  be  affected  in  consequence  had  full  liberty  to  waive  his 
objection  thereto.  Neither  McClure  nor  Olney  had  any  such  title 
to  the  part  of  the  town  site  between  high  and  low- water  mark,  as 
would  enable  them  to  grant  an  interest  in  it  to  any  one.  The 
public  already  had  the  ju8  publicum  for  passage  and  navigation, 
and  the  general  title  vested  immediately  in  the  State,  as  soon  as 
that  institution  was  formed  and  admitted  into  the  Union.  The 
donation  claimant,  nor  his  grantee,  had  any  interest  in  the  land 
below  high-water  mark  in  front  of  the  claim  to  dispose  of,  except 
his  riparian  rights,  though  he  might,  if  he  undertook  to  dedi- 
cate it  to  the  public  for  a  street  or  other  use,  estop  himself  from 
diverting  it  from  such  use  as  against  one  who  had  in  good  faith 
acted  upon  the  dedication.  But  the  respondents'  interest  in  the 
property  did  not  attach  until  long  after  the  Olney  plat  was 
recorded,  and  was  ac(]uired  with  a  full  knowledge  of  the  fact. 
Their  counsel  claim,  however,  that  Olney  did  not  intend  to  dis- 
continue said  street,  and  introduced  his  oral  statements,  made 
about  the  time  the  plat  was  prepared,  to  show  that  such  was  not 
his  intention.  The  plat  was  duly  acknowledged  by  Olney,  and 
deliberately  made  by  him  and  placed  upon  record,  and  is  the 
best  evidence  as  to  what  his  intention  was.  It  would  hardly  do 
to  admit  parol  evidence  to  change  its  effect.  It  is  as  high  proof 
as  a  deed,  and  cannot  be  varied  by  such  testimony  in  a  collat- 
eral suit  without  violating  well-established  rules  of  evidence. 


June,  1887.]  HoBSOK  v.  Monteith,  257 


Opinion  of  the  Coturt— Thayer,  J. 


As  to  the  evidence  of  what  Monteith  said  at  the  time  said  plat 
was  made  about  Olney  having  changed  the  plat,  and  that ''  there 
was  a  street  all  around  his  block  when  he  bought  it,  and  he  didn^t 
propose  to  have  it  changed,'^  nothing  can  be  claimed  in  aid  of 
the  respondents.  It  is  immaterial  what  Monteith  may  have  said 
at  any  time,  unless  it  was  intended  to  induce  the  respondents  to 
make  purchase  of  their  lots  in  question,  and  upon  the  .faith  of 
what  he  said  for  that  purpose  they  did  make  such  purchase.  If 
he  had  said  enough  to  estop  him  from  claiming  the  lots  desig- 
nated in  the  said  strip  of  land  represented  on  the  McClure  plat 
as  a  street,  the  respondents  might  be  able  to  take  advantage  of  it, 
but  that  is  not  pretended.  It  does  not  appear  how  long  Mon- 
teith's  dissatisfaction  continued.  He  subsequently,  in  1875, 
made  application  to  the  State  board  for  the  sale  of  school  and 
university  lands,  to  purchase  under  the  swamp  and  tide-land  law 
the  lots  numbered  5  and  10  in  block  61  and  58,  and  lot  10  in 
block  56^,  as  shown  in  Olney^s  plat,  and  which  constituted  a 
part  of  said  Hamilton  Street,  as  shown  on  McClure's  plat;  and 
thereafter,  and  on  the  11th  of  June,  1877,  said  board  executed 
to  him  in  the  name  of  the  State  a  deed  to  the  same.  The 
respondents'  counsel  further  claim  that  the  l^islative  assembly 
of  the  State,  by  the  act  incorporating  the  city  of  Astoria,  passed 
in  1876,  granting  to  said  city  the  fee  to  all  recorded  streets 
therein  below  high- water  mark  for  the  use  of  the  public,  granted 
the  fee  of  Hamilton  Street  as  represented  on  the  McClure  plat,  as 
that  was  at  the  time,  as  they  claim,  a  recorded  street  therein,  com- 
ing within  the  description  embraced  in  the  grant. ,  The  language 
of  the  act  relating  to  that  subject  as  set  out  in  the  respondents'  brief 
is  as  follows :  "  The  fee  of  all  streets  now  within  the  city,  recorded, 
between  high  and  low  water  of  the  Columbia  River,  is  granted 
to  the  city,  and  all  streets  within  the  city  limits  and  at  right 
angles  to  the  Columbia  Biver  are  extended  to  the  ship's  channel 
for  the  use  of  the  public,  aud  the  fee  of  the  same  is  hereby  vested 
in  the  city  of  Astoria,  •  •  .  •  and  shall  forever  remain  open  as 
thoroughfares  for  the  use  of  the  public." 

Two  questions  are  presented  by  this  act    The  first  one  is  its 
construction.    Unless  the  legislature  intended  by  it  to  grant  to 
XV.  Ob.— 17. 
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the  city  of  Astoria  the  land  withia  the  boundaries  of  every  street 
therein  as  shown  upon  every  i*eoorded  plat  of  the  town  that  had 
ever  been  made,  it  did  not  neoessarily  assure  to  the  city  the  fee 
of  said  Hamilton  Street  as  indicated  on  the  McClure  plat.  The 
second  one  is,  whether  the  grant,  however  extensive  or  limited 
in  its  construction,  vests  the  fee  of  any  street  in  the  city  of 
Astoria*  until  its  terms,  relating  to  such  streets,  are  accepted  by 
the  city?  Ordinarily  a  grant  has  no  effect  until  accepted  by  the 
grantee.  The  counsel  for  the  respondents  maintain,  however, 
that  the  one  in  question  is  distinguishable  from  an  ordinary 
dedication  of  streets  in  a  town ;  that  the  act  of  the  legislature  by 
its  own  force  made  what  is  known  as  Hamilton  Street  a  public 
street,  to  remain  forever  open  *'as  a  thoroughfere  for  the  use  of  * 
the  public.^'  I  am  inclined  to  think  said  counsels  view  is  cor- 
rect as  to  streets  coming  within  the  purview  of  the  act;  but  I 
doubt  very  much  whether  said  Hamilton  Street,  so  called,  was 
included  within  such  grant.  The  language  of  the  granting 
clause,  "  all  streets  now  within  the  city,  recorded,  between  high 
and  low  water  of  the  Columbia  river,^^  does  not  necessarily 
include  it  It  is  true  that  the  McClure  plat  represented  it  as 
such  street,  and  that  said  plat  was  recorded,  but  Olney's  plat 
superseded  it  as  effectually  as  an  amended  pleading  supersedes 
the  original.  At  the  date  of  the  act,  the  latter  plat  had  been 
recorded  nineteen  years,  and  the  legislature  evidently  intended 
by  the  act  to  grant  the  fee  of  streets  then  recognized  as  public 
streets  within  the  town.  Olney's  plat  added  a  large  number  of 
streets  and  blocks  to  the  town.  It  wbs  systematically  devised, 
and  made  some  changesrin  the  former  plat;  but  they  were  evi- 
-dently  made  to  carry  0.wt  a  general  plan.  Blocks  58,  61,  and 
•64,  instead  of  being^left  four  lots  wide  were  made  seven  lots  in 
-width,  and  a  tier  of  blocks  was  laid  out  across  the  entire  plat  in 
liarraony  therewith.  Said  plat  was  evidently  recognized  by  the 
inhabitants  of  the  town.  Every  deed  under  which  the  respond- 
'cnts  claim  title,  coming  from  individuals  or  the  State,  refers  to 
it  as  descriptive  of  the  property  conveyed.  To  re-establish  said 
Hamilton  Street  would  create  a  second  tier  of  blocks  two  lots  in 
"width,  from  off  the  cost  side  of  said  blocks  56}^,  68,  61,  and  64, 
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and  destroy  the  harmony  of  those  blocks  with  the  tier  extending 
soath  therefrom.  The  legislature  had  no  intention,  in  my  opin- 
ion, to  so  disarrange  the  affairs  of  the  town,  and  never  meant  to 
grant  the  land  designated  in  said  blocks  56^,  68,  61,  and  64,  as 
lots  5  and  10,  in  each  block,  to  the  city  of  Astoria,  as  a  street, 
*'to  be  forever  open  as  a  public  thoroughfare,"  or  to  provide  in 
regard  to  any  of  the  streets  except  such  as  were  recognized  at 
the  dato  of  the  act  as  public  streets  in  said  city.  It  would  not 
be  a  general  thoroughfare  if  opened ;  would  only  extend  across 
four  blocks  and  merely  aflbrd  a  local  benefit.  I  am  of  the  opin- 
ion, therefore,  that  the  equities  are  with  the  appellants.  This 
view  renders  it  unnecessary  to  consider  the  other  point  referred 
to  in  the  out-set  of  this  opinion.  The  decree  appealed  from  will 
be  reversed  and  the  case  remanded  to  the  Circuit  Court,  with 
directions  to  dismiss  the  complaint.. 

Strahan^  J.,  was  a  party  to  the  record  in  this  cause,  and 
took  no  part  in  its  decision* 


(Hied  June  IS,  1887.] 

G.    ELLIOTT,  Appellant,  v.  W.  STEWAET   et   al. 
Respondents. 

TnxB-LANSs,  What  iBS.-~An  isolated  sand  bank  alternately  covered  and  exposed 
by  tides,  situated  one  mUe  from  the  Oregon  shore  in  the  Columbia  Biver,  and 
entirely  disconnected  from  the  main  lands,  is  not  tide-land  within  the  meaning 
of  that  term. 

Bajob.— The  term  "tide-lands"  apply  to  those  lands  adjoining  main  land,  and 
periodically  coTered  and  nnooyered  by  the  rising  and  falling  tides. 

Appeal  from  Clatsop  Cioanty. 

Strarug  &  Strongy  for  Appellant. 

Ikdton  Brothers,  for  Respondents. 

Lord,  C.  J. — This  is  a  suit  in  equity  to  enjoin  the  defend- 
ants from  fishing  on  certain  premises  described  in  the  complaint, 
and  allei^  to  belong  to  the  plaintiff.     The  defendants  denied 
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the  plaintiff's  ownership,  and  allied  that  the  said  premises  are 
a  shifting  sand-bar  in  the  Columbia  River,  and  only  exposed  at 
low  tide,  being  entirely  covered  with  water  at  high  tide,  and  that 
said  sands  or  sand-bar  have  been  immemorial  ly  resorted  to  by 
the  public  for  fishing  and  drawing  seines  therein,  etc.  Issue 
being  joined  as  to  this,  a  trial  was  had,  and  a  decree  was  ren- 
dered dismissing  the  plaintiff's  complaint.  Substantially,  the 
evidence  shows  that  the  alleged  land  is  a  shifting  sand-bar  situ- 
ated in  the  Columbia  River  some  six  miles  from  the  Oregon 
shore,  and  about  one  mile  from  the  Washington  Territory  shore, 
and  that  fishermen  have  resorted  to  these  sands  for  many  years 
to  fish  for  salmon.  The  plaintiff  derived  his  title  by  deed  from 
the  State,  purporting  to  convey  to  him  the  premises  as  tide-land. 
The  inquiry  is,  whether  the  State  has  been  authorized  by  any 
l^islation  to  dispose  of  lands  of  the  character  in  question . 

The  first  act  providing  for  the  sale  of  tide-lands  was  passed  in 
1872.  It  is  entitled  "An  act  to  provide  for  the  sale  of  tide  and 
overflowed  lands  on  the  seashore  and  coast"  Among  other 
things,  it  provides  that  "the  owner  or  owners  of  any  land 
abutting  or  fronting  upon  or  bounded  by  the  shore  of  any  bay, 
harbor,  or  inlet  on  the  sea-coast,  shall  have  the  right  to  pur- 
chase from  the  State,''  etc.  (Laws  1872,  p.  129.)  This  act 
only  authorizes  the  sale  of  tide-lands  on  the  sea-shore  and  coast, 
bays,  harbors,  and  inlets.  It  authorizes  the  owners  abutting 
upon  or  bounded  by  the  shore  of  any  bay  or  harbor  or  inlet  to 
purchase,  and  indicates  quite  plainly  that  the  lands  referred  to 
as  tide-lands  are  what  is  generally  known  as  the  shore  or  beach. 
The  Act  of  1874  was  amendatory,  and  extended  the  right  to 
purchase  tide-lands  on  the  shores  of  rivers  and  ocean  beach, 
but  the  distinction  here  noted  is  preserved.  The  Act  of  1878, 
which  seems  to  be  the  final  legislation  upon  the  subject,  provides 
only  for  the  sale  of  that  which  is  on  the  sea-coast,  or  in  front  of 
lands  abutting  on  the  ocean,  or  any  bay,  harbor,  inlet,  lake,  or 
water-course.     (Laws  1874,  p.  76;  Laws  1878,  p.  42.) 

In  none  of  these  acts  is  there  any  provision  for  the  sale  of 
lands  coming  within  the  description  of  the  sands  or  sand-bar  in 
question.    Properly  speaking,  it  cannot  be  said  to  be  an  island; 
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nor  is  there  any  abutting  of  land  to  it;  but  it  in  uncovered  or 
exposed  to  the  flux  and  reflux  of  the  tides,  though  it  does  not 
raster  the  high  and  low-water  mark,  being  submerged  six  to 
seven  feet  at  high  tide,  and  laid  bare  at  low  tide.  In  Andrus 
V.  Knott,  12  Or.  501,  it  was  held  that  the  term  '^tide-lands" 
applies  to  lands  covered  and  uncovered  by  the  tides,  which 
the  State  owns  by  virtue  of  its  sovereignty,  and  corresponds 
with  the  shore  or  beach,  which  at  common  law  is  that  land 
lying  between  ordinary  high  and  low-water  mark.  In  People 
V.  Davidsm,  30  Cal.  386,  Shafter,  J.,  said:  '*We  find  noth- 
ing in  the  Act  of  May  14,  1861,  affording  the  slightest  clue 
to  the  sense  in  which  the  l^islature  used  the  words  'tide- 
lands^  therein Under  such  circumstances  that  definition 

must  be  adopted  which  on  the  whole  is  most  reasonable;  and 
that  is  supplied  in  our  judgment  by  the  words  '  strand,' '  beach,' 
or  'shore,'  in  the  common-law  sense  of  the  terms.  Shore  is 
defined  to  be  land  on  the  mai^in  of  the  sea  or  a  lake  or  river; 
that  space  of  land  which  is  alternately  covered  and  left  dry  by 
the  rising  and  fiailling  of  the  tide ;  the  space  between  high  and 
low-water  mark.  It  is  synonymous  with  beach,  which  is  the 
strip  of  land  between  high  and  low-water  mark.     '  By  a  beach,' 

said  Weston,  J.,  'is  to  be  understood  the  shore  or  strand 

The  word  '  beach '  must  be  deemed  to  be  land  washed  by  the 
sea  and  its  waves,  and  to  be  synonymous  with  shore.' "  {CvLttB  v. 
Bussetf,  15  Me.  241.)  In  East  Haven  v.  Hemingway j  7  Conn. 
186,  Hosmer,  J.,  said:  "The  shore  is  that  space  of  ground 
which  is  between  ordinary  high  and  low-water  mark."  And 
Butler,  J.,  said  that  "  the  legal  meaning  of  the  term.was  indis- 
putable." {Church  V.  Meeker,  34  Conn.  424 ;  Storer  v.  Freeman, 
6  Mass.  439.)  "Lands  belonging  to  the  State  by  reason  of  its 
sovereignty  includes  the  shores  of  the  sea,  and  its  bays  and 
inlets,  in  the  common-law  definition  of  the  word  'shore';  that 
is,  the  land  usually  overflowed  by  neap  or  ordinary  tides." 
(Shafter,  J.,  in  Peo^  v.  MorrUl,  26  Cal.  353.  See,  also,  Doan^ 
V.  WiOmU,  5  Gfay,  335.) 

Taken  in  consideration  with  the  language  of  the  acts,  and  the 
common-law  definition  of  the  words  used,  and  as  have  been 
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applied  to  the  statutes  of  similar  purport,  it  must  be  apparent 
that  those  acts  of  legislation  referred  to  did  not  contemplate  or 
authorize  the  sale  of  lands  of  the  description  in  question.  It 
follows  that  there  was  no  error,  and  that  the  decree  must  be 
affirmed,  except  as  stipulated  as  to  damages;  and  it  is  so  ordered. 


[FUdd  Juno  14, 1887.] 

STATE  OP  OREGON,  Rbspondeot,  v.  DAN  MORAN, 

Appellant 

ISTWBxcm^OEDnsAL  La^— Motion  to  Btbzkb  oxtt  BvnSDiaa.— The  physidAii 
who  made  the  post  mortem  examination  and  testified  at  the  inquest,  as  well  as 
the  coroner,  were  oaUed  as  witnesses,  for  the  purpose  of  proving  the  death  of 
deceased,  and  in  their  eyidenoe  they  each  called  the  deceased  by  his  true  name, ' 
»    l^\  though  they  had  no  knowledge  of  his  true  name  other  than  having  heard  him 

45   Q07  referred  to  by  that  name.    JJeld,  the  court  did  not  err  in  refusing  to  strike  out 

such  evidence. 

SaonoN  1$9  of  thb  Cximikal  Godk— State  ▼.  Wintzznoebode.  9  Ob.  153, 
AppfiovxD.— Section  169  of  the  Criminal  Code  is  only  declaratory  of  the  rule 
of  the  common  law. 

Confession  as  Eyidenoe  >-Dutt  of  the  Coubt  when  Offebed. — Wlieneyer  a 
confession  is  offered  in  evidence  against  the  accused,  the  court  must  ascertain 
and  determine  as  a  question  of  fact,  whether  or  not  it  was  obtained  by  the  influ- 
ence of  hope  or  fear  applied  by  a  third  person  to  the  prisoner's  mind.  This 
inquiry  is  preliminary  and  is  addressed  entirely  to  the  Judge. 

£viDENOE->  Confessions  of  Pbiboneb  made  undeb  Aobeement  with  the  Ds- 
TBior  Attobnet.  —The  appellant  agreed  with  the  district  attorney  that  ho  would 
testify  fully  and  freely  in  the  case  then  pending  against  one  EcUcy  on  a  charge 
for  the  same  killing,  and  did  so  testify  before  the  coroner's  Jury  and  the  grand 
Jury,  but  during  Eelley's  trial,  the  appellant  escaped  and  Eelley  was  acquitted. 
Heldt  that  when  the  defendant  was  put  on  his  trial  for  the  same  killing,  his 
confessions  and  former  testimony  might  be  given  in  evidence  against  him. 
{Commonvn,  v.  Knapp,  10 Pick.  477,  approved  and  followed.) 

Evidence  oivior  befobe  the  Gband  Jubt.  — If  in  the  opinion  of  the  trial  court 
the  ends  of  public  Justice  require  it,  such  court  may  allow  a  member  of  the 
grand  Jury  to  testify  as  to  what  any  witness  testified  to  before  that  body,  if  such 
evidence  is  otherwise  competent. 

Cbdhnal  Law— lNDiCTXENT—-EnDENGE.-~  Under  section  748,  Code  of  Criminal 
Procedure,  where  it  is  charged  thai  the  prisoner  killed  deceased  by  administeiv 
ing  poison,  /ie2<2,  that  it  is  competent  to  prove  that  the  poison  was  in  fact  admin- 
istered by  the  hand  of  another,  provided  it  be  shown  that  the  defendant 
procured  the  act  to  be  done,  or  aided,  abetted,  or  in  any  manner  assisted  in  the 
commission  of  the  crime.  * 

Evidence— Beading  a  Mekobanduk  of  Faoib  bt  Witness  befobe  aonro  ontbb 
Witness  Stand.— Evidence  given  by  a  witness  is  not  incompetent,  for  the  rear 
son  that  before  going  on  the  witneae  stand  he  refi:«shed  his  memory  by  readimc 
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a  narrative  of  the  facts  written  by  another.  Bach  an  objection  goes  to  the 
weight  of  the  evidence,  the  credit  which  it  onght  to  receive,  and  not  to  its  com- 
petency. Here  the  witness  had  some  knowledge  of  the  facts — how  much  does 
not  appear — before  looking  at  the  memorandum. 

Etxdxncb — Depkndaiit'b  AoMisaioN. — An  admission  made  by  the  defendant  that  a 
short  time  after  the  administration  of  the  poison— morphine --which  destroyed 
the  life  of  deceased,  he  took  money  fi-om  the  pocket  of  said  deceased  to  keep  for 
him,  was  properly  received,  on  the  ground  that  the  entire  statement  is  to  be 
taken  together,  and  it  is  not  objectionable  even  if  it  tended  to  prove  another 
offense. 

CsaasAjj  Law— PBAoncB— View  bi  thb  Juby.— Where  the  jury  by  agreement 
of  counsel  and  the  direction  of  the  court  visited  the  scene  of  the  murder,  and 
also  the  county  jail,  withoiLt  the  presence  of  the  prisoner,  held,  that  these  facts 
furnished  no  sufficient  reason  why  sentence  should  not  be  pronounced  on  the 
Terdict    {State  v.  Ah  Lee,  8  Or.  214,  approved  and  followed.) 

Appeal  from  Multnomah  County. 

Henry  E.  McGinn,  and  Nathan  D.  Simon,  for  Respondent. 

Oiamberlain  &  Morrow,  for  Appellant. 

Strahan,  J. — On  the  eighteenth  day  of  November,  1886, 
the  appellant  was  indicted  for  the  crime  of  murder  in  the  first 
d^ree  by  the  grand  jury  of  Multnomah  County.  The  charg- 
ing part  of  the  indictment  is  as  follows :  "  The  said  Dan  Moran, 
on  the  seventh  day  of  July,  A.  D.  1886,  in  the  county  of  Mult- 
nomah and  State  of  Oregon,  purposely  and  of  deliberate  and 
premeditated  malice  killed  Frederick  Kaluscfaa,  by  then  and 
there  administering  to  him,  the  said  Frederick  Kaluscha,  poison, 
namely  morphine,  contrary  to  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of  Ore- 
gon." Thereafter  a  trial  of  said  cause  was  had  before  a  jury, 
which  resulted  in  a  verdict  of  guilty  as  charged  in  the  indict- 
ment. Afterwards,  on  motion  of  the  defendant,  the  court  set 
aside  the  verdict  and  granted  him  a  new  trial.  On  the  second 
trial,  the  jury  found  the  defendant  guilty  of  manslaughter,  upon 
which  verdict  the  court  sentenced  him  to  imprisonment  in  the 
penitentiary  of  the  State  of  Oregon  for  fifteen  years,  from,  which 
judgment  he  has  appealed  to  this  court. 

Upon  the  trial  here,  counsel  for  the  appellant,  as  well  as  the 
State,  have  displayed  great  research  and  ability,  and  the  various 
questions  presented  were  exhaustively  argued,  and  it  now  only 
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remains  for  the  court  to  state  tLe  oouclusion  reached,  and  to 
indicate  the  reasons  therefor. 

1.  On  the  trial  in  the  court  below  counsel  for  appellant 
moved  to  strike  out  the  evidence  of  Coroner  De  Linn  and  Dr. 
Bevan.  The  evidence  which  was  included  in  this  motion  was 
in  substance  this:  Coroner  De  Linn  testified  that  he  took  the 
body  of  deceased  to  the  morgue,  where  an  inquest  was  held; 
found  his  name  was  Frederick  Kaluscha,  and  that  he  was  a 
carpenter  on  board  the  ship  Candidate.  On  his  cross-examina- 
tion he  testified  that  he  knew  the  name  of  the  deceased  by 
hearing  witnesses  testify  to  it,  and  that  he  had  no  personal 
acquaintance  with  the  deceased.  Dr.  Sevan's  evidence  was  to 
the  same  efiect.  The  evidence  in  neither  case  was  objected  to 
when  offered;  but  in  addition  to  this  objection  to  counsel's 
position,  there  was  no  particular  controversy  upon  the  trial  as 
to  the  identity  of  the  deceased.  O'Brien  and  other  witnesses 
testified  to  his  identity  very  fully.  The  object  in  calling  the 
coroner  and  Dr.  Bevan  was  to  prove  the  fact  of  death,  and  not 
the  identity  of  the  deceased.  The  court  did  not  err  in  refusing 
to  strike  out  this  evidence. 

2.  On  the  trial  in  the  court  below  the  State  introduced  the 
declarations  of  Moran  given  under  oath,  before  the  magistrate, 
in  the  case  of  the  State  v.  James  KeUey,  who  was  charged  with  the 
crime  of  murder  in  the  killing  of  Kaluscha;  also  the  declara- 
tions of  Moran  given  under  oath  before  the  grand  jury  of  Mult- 
nomah County  in  the  same  case.  Counsel  for  the  defense  claim 
that  the  declarations  and  admissions  under  oath  before  the  com- 
mitting magistrate  ought  not  to  have  been  admitted,  for  the 
reason  they  were  given  and  made  upon  an  understanding  with 
the  district  attorney  and  the  police  officers,  that  if  he  would 
testify  fully  as  to  all  he  knew  in  relation  to  the  poisoning  of 
Kaluscha,  that  he,  Moran,  should  not  be  prosecuted  for  any 
complicity  therein.  They  also  object  to  the  statements  made  by 
Moran  before  the  grand  jury  in  the  same  matter,  for  the  same 
reasons,  and  upon  the  further  ground  that  it  was  incompetent 
for  the  trial  court  to  allow  the  proceedings  before  the  grand  jury 
to  be  made  public  for  this  purpose. 
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3.  It  most  be  taken  as  settled  in  this  State  that  section  169 
of  the  Criminal  Code  is  only  declaratory  of  the  common-law 
rule  in  relation  to  confessions.  (JSlcUe  v.  Wintzingerode,  9  Or. 
153.)  Upon  the  trial  of  a  criminal  case,  therefore,  whenever  a 
confession  is  offered  in  evidence  against  the  accused,' it  becomes 
necessary  for  the  court  to  ascertain  and  determine  whether  or 
not  the  confession  has  been  obtained  by  the  influence  of  hope  or 
fear  applied  by  a  third  person  to  the  prisoner's  mind.  This 
inquiry  is  preliminary,  and  is  addressed  to  the  judge  who  admits 
the  proof — the  confession — to  the  jury,  or  rejects  it,  as  he  may 
or  may  not  find  it  to  have  been  drawn  from  the  prisoner  by  the 
application  of  those  motives.  (1  Greenleaf  on  Evidence,  §§  219, 
220;  People  v.  Soto,  49  Cal.  67;  Rud  v.  Clark,  47  Cal.  195; 
State  V.  Squires,  48  Cal.  364 ;  Redd  v.  State,  69  Ala.  265.)  In 
Redd  V.  State,  mpra,  it  is  said :  '^  It  is  a  well-established  maxim 
of  the  law  that  the  admimbUUy  of  evidence  is  always  a  question 
to  be  determined  by  the  court,  and  its  weight  or  credibility  is  for 
the  determination  of  the  jury.  It  is  for  the  court,  therefore,  to 
say  whether  the  confessions  of  a  prisoner  are  volwniary  or  invol- 
untary, and  this  question  being  judicially  settled,  cannot  be 
reviewed  by  the  jury.  Hence  a  charge  is  erroneous  which  sub- 
mits to  them  the  decision  of  this  legal  question,  and  should  for 
that  reason  be  refused."  So  in  State  v.  Squires,  supra,  the  same 
principle  is  thus  stated :  ^'Whether  the  confession  of  the  prisoner 
was  voluntary  or  not,  is  purely  a  question  of  fact;  as  much  so 
as  the  question  whether  a  witness,  offering  to  testify,  was  inter- 
ested or  not,  or  whether  a  witness  was  qualified  to  testify  as  an 
expert,  or  whether  the  loss  of  a  paper  has  been  shown  so  as  to 
allow  the  introduction  of  secondary  evidence  of  its  contents.  In 
this  and  like  cases,  the  judge  who  tries  the  cause  must  decide, 
although  in  some  instances  he  may  submit  the  question  of  fact 
to  the  jury.  In  either  case,  whether  the  decision  be  by  the 
judge  alone,  or  it  be  also  passed  upon  by  the  jury,  no  exception 
lies  so  far  as  the  question  is  one  of  fact."  When  this  evidence 
was  offered  in  the  court  below  it  was  objected  to  by  counsel  for 
the  appellant,  because  the  statements  and  declarations  o{  the 
defendant  which  were  offered  in  evidence,  and  which  he  had 
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sworn  were  true  on  the  previous  occasions  referred  to,  had  not 
been  freely  and  voluntarily  made,  so  as  to  entitle  them  to  be 
admitted.  Evidence  was  heard  by  the  court  for  and  against 
this  objection,  and  the  court  then  decided  to  admit  the  evidence 
offered.  In  other  words,  the  court  decided  that  these  sworn 
statements  of  the  prisoner  were  freely  and  voluntarily  made, 
within  the  true  meaning  of  that  rule  of  law,  and  admitted  them. 
The  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence submitted  to  the  court  on  that  issue.  In  such  case  it  is 
not  perceived  how  this  court  can  review  the  decision  of  the  trial 
court  on  that  question.  (State  v.  Tom,  8  Or.  177.)  But  we  are 
not  disposed  to  rest  the  decision  of  this  cause  on  that  question 
alone. 

4.  Assuming  now  that  all  of  the  matters  objected  to  are  con- 
fessions, or  in  the  nature  of  confessions,  it  is  believed  that  they 
fall  within  what  might  be  regarded  as  an  exception  to  that  rule, 
or  if  not  an  exception,  a  modification  thereof  in  its  application 
to  the  particular  facts  disclosed  by  this  record.  In  order  that 
there  may  be  no  misunderstanding  as  to  the  precise  fistcts  in  this 
case  so  far  as  they  are  disclosed  by  the  record,  a  brief  reference 
to  the  testimony  is  proper.  Pending  the  decision  of  the  court 
below  as  to  the  admissibility  of  this  evidence,  the  district  attorney 
was  sworn  and  testified  in  substance:  '^It  is  not  true,  as  testified 
to  by  the  defendant  Moran,  that  I,  at  any  time,  either  directly 
or  indirectly,  agreed  to  give  him  anything  for  testifying  in  the 
case  against  James  Kelley.  There  never  was  at  any  time,  in  my 
presence,  any  offer  made  to  the  defendant  Dan  Moran,  but  this 
one :  That  if  he  should  become  a  witness  in  the  case  against 
James  Kelley,  he  should  not  be  prosecuted  for  any  connection  he 
had  with  that  crime.  The  statement  that  I  said  that  I  would  give 
him  a  ticket  to  go  East  is  entirely  false.  I  never  made  him  any 
offer  except  that  he  should  not  be  prosecuted  for  any  connection 
which  he  had  with  the  killing  of  Frederick  Kaluscha,  and  had 
he  kept  his  word  I  certainly  would  not  be  here  prosecuting  him.'' 
Policeman  Berry,  whom  it  is  claimed  held  out  some  inducements 
to  Moran  to  testify  against  Kelley  and  make  a  full  disclosure, 
testified  on  the  same  occasion  before  the  court  below:  '^I  never 
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promised  him  (Moran)  any  money,  or  made  any  threats  against 
him  to  do  him  bodily  harm,  or  made  him  any  offer  except  that 
he  should  have  his  liberty  if  he  testified  against  Kelley.  I  was 
present  in  the  chief  of  police's  room  when  the  offer  was  made  to 
Moran  to  be  a  witness  for  the  State,  and  he  accepted  that  offer. 
There  was  no  inducement  to  my  knowledge  held  out  to  Dan 
Moran  at  the  chief  of  police's  office  in  this  city,  when  he  made 
the  statement  I  stated  he  made  a  little  while  ago  on  the  stand; 
and  I  heard  every  word  that  was  uttered  in  the  room  during  this 
interview  when  the  matter  was  under  discussion.  No  promise 
of  any  kind  was  made  except  that  of  his  personal  liberty;  and 
that  was  made  at  his  own  solicitation  and  request.''  B.  M. 
Dement,  police  judge  of  the  city  of  Portland,  on  the  same  occa- 
siou  and  to  the  same  point,  testified  in  substance  as  follows:  ''I 
am  police  judge;  I  was  such  in  the  month  of  July  last;  I  know 
Dan  Moran ;  I  didn't  know  James  Kelley  until  the  time  of  his 
incarceration;  I  don't  know  that  I  know  all  the  circumstances 
under  which  Dan  Moran  became  a  witness  against  James  Kelley 
down  in  the  Police  Court;  I  know  a  great  many  circumstances 
connected  with  it ;  perhaps,  as  many  as  anybody  other  than  your- 
self. The  time  at  which  lie  made  the  agreement  to  become  a 
witness  against  James  Kelley  was  in  the  presence  of  yourself 
(the  district  attorney),  and  if  my  recollection  serves  me  right,  the 
chief  of  police,  Mr.  Berry,  one  other  gentleman,  and  myself  were 
in  the  office  of  the  chief  of  police  in  the  city  jail ;  this  thing  had 
been  brewing,  if  I  may  so  call  it,  for  quite  a  time;  an  effort  had 
been  made  to  secure  the  statement  of  Moran  or  O'Brien  or  some- 
body knowing  the  facts  with  the  view  of  securing  the  conviction 
of  some  one  connected  with  this  crime;  it  was  to  that  end  that 
the  district  attorney,  the  chief  of  police,  and  this  other  gentle- 
man, including  myself,  had  been  working.  At  the  time  I  refer 
to,  Moran  had  been  talking  for  some  time  with  various  persons, 
myself  among  others,  and  he  was  leading  us  to  believe  that  he 
would  tell  the  truth ;  but  there  seemed  to  be  one  point  that  be 
raised  .  .  .  .  ;  he  wanted  the  assurance  of  some  person  upon 
whom  he  could  rely,  that  he  would  be  held  harmless  in  the 
matter;   that  assurance  was  given  to  him  in  my  presence  by 
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the  chief  of  police,  and  I  remember  that  I  joined  with  him  in 
the  statement  that  for  the  ends  of  justice,  the  district  attorney 
would  probably  agree  to  it.  And  I  think  it  was  at  his  request 
that  Mr.  McGinn  was  present  at  the  time  I  refer  to,  at  Moran's 
request;  there  was  a  positive  agreement  made  at  that  time,  as 
positive  as  an  agreement  could  be  made  ....  he,  Moran, 
wouldn't  be  prosecuted  provided  he  would  tell  the  whole  truth 
in  the  matter.'^  And  as  to  what  transpired  before  the  grand 
jury  on  the  same  subject,  Mr.  Severson  testified  substantially  as 
follows :  "Well,  he  demanded  of  the  grand  jury  that  they  give 
him  their  word  of  honor  that  they  wouldn't  prosecute  him  in 
case  he  turned  State's  evidence;  that  they  would  stand  by  him 
and  not  prosecute  him.  Mr.  Ladd  assured  him  that  we  would 
do  it;  that  we  would  see  that  he  wasn't  prosecuted  in  that  case  if 
he  would  turn  State's  evidence,  and  tell  the  whole  truth  and 
nothing  but  the  truth.  He  still  hesitated  and  didn't  seem  satis- 
fied ;  and  we  finally  all  of  us  individually  consented,  and  assured 
him  that  we  wouldn't  prefer  any  charges  against  him  if  he  would 
tell  the  whole  truth  and  nothing  but  the  truth  before  us  and 
before  the  trial  jury  when  the  trial  came  ofi^,  and  he  finally  con- 
sented to  that  and  took  the  oath.  He  accepted  the  proposition 
that  we  made  to  him  and  was  willing  to  stand  by  it,  apparently. 
And  after  he  took  his  oath  one  of  the  grand  jurors  said  to  him : 
*  Now,  Dan,  you  know  what  you  are  doing ;  you  understand 
this' — wanted  to  call  it  up  to  him  again — and  then  he  went  on 
with  his  story."  The  sequel  to  all  this  is  found  in  the  testimony 
of  Jailer  Dougherty  as  follows :  "  My  name  is  E.  J.  Dougherty ; 
in  the  month  of  November,  1886, 1  was  employed  by  Thomas 
A.  Jordan  as  jailer  of  the  county  jail ;  Dan  Moran  was  in  custody 
as  a  witness  against  James  Kelley  before  the  grand  jury  had 
acted  on  the  case  of  Kelley ;  he  was  kept  in  close  confinement 
and  was  allowed  no  liberties  whatever;  but  after  he  had  agreed 
to  become  State's  evidence,  he  was  allowed  more  liberty.  On  the 
morning  of  Saturday,  November  6,  1886,  knowing  that  he  was 
to  be  called  to  court  to  testify  as  a  witness,  he  asked  for  permis- 
sion to  blacken  his  boots ;  he  was  taken  into  the  witness  room, 
the  door  being  unlocked.    The  sheriff  then  sent  me  in  search  of 
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one  Casey,  another  witness,  and  when  I  returned  he  had  left  and 
gone;  he  ran  away,  and  I  knew  he  could  not  be  found,  although 
every  effort  was  made  to  find  him.''  It  elsewhere  appears  in 
the  record  that  Kellej  was  then  on  trial,  and  tliat  Moran  did 
not  appear  to  testify  against  him,  and  that  he  was  acquitted. 

In  Oommonw.  v.  Knapp,  10  Pick.  477,  the  attorney-general 
wrote  the  prisoner  a  letter  promising  the  protection  of  the  govern- 
ment on  condition  of  his  making  a  full  disclosure  and  testifying 
in  the  case  fully  and  truly,  "  The  benefit  was  offered  upon  the 
sole  condition  that  he  should  make  an  explicit,  exact,  and  full 
disclosure  of  every  circumstance  connected  with  the  event  referred 
to ;  and  he  was  informed  that  in  case  of  refusal  to  answer,  touch- 
ing any  topic  known  to  him,  or  of  any  evasion,  equivocation,  or 
designed  contradiction,  or  withholding  of  testimony,  he  was  not 
to  receive  the  ben^t.  To  that  he  assented."  A  full  confession 
was  made  by  the  prisoner  under  this  arrangement  with  the 
attorney-general;  but  upon  being  called  to  testify  against  his 
accomplices,  he  refused  to  do  so.  The  prisoner  was  then  placed 
on  trial,  charged  with  the  same  crime,  and  his  confessions  pre- 
viously made  under  the  agreement  with  the  attorney-general 
were  offered  in  evidenoe  against  him.  In  disposing  of  his  objec- 
tion made  to  the  admission  of  this  evidence,  the  court  said : — 

'' The  confessions  which  are  now  offered  in  evidence  were  made 
deliberately,  in  part  execution  of  the  prisoner's  agreement.  But 
upon  being  called  to  testify  upon  the  trial  of  John  Francis  Knapp, 
he  refused  to  do  so.  By  his  refusal  to  testify  it  is  admitted  that 
he  has  forfeited  all  claim  to  the  extraordinary  favor  of  the  gov- 
ernment. But  in  what  did  that  favor  consist?  It  was  in  not 
using  that  confession  against  himself  if  he  would  conduct  him- 
self faithfully  as  a  State's  witness.  By  his  refusal  the  govern- 
ment are  absolved,  and  it  is  now  contended  that  the  prisoner  is 
absolved  also,  and  that  his  confession  cannot  be  used  against  him, 
notwithstanding  his  refusal.  Persons  who  are  properly  admit- 
ted here  as  State's  witnesses  are  substantially  in  the  same  situ- 
ation as  persons  in  England  who  are  properly  admitted  to  become 
witnesses  for  the  Crown  against  their  accomplices.  The  pro- 
tection of  the  government  is  extended  on  the  same  terms,  although 
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the  forms  of  proceeding  are  somewhat  different.    There,  if  the 
witness  for  the  Crown  conducts  himself  fairly,  and  makes  and 
testifies  to  a  full  disclosure,  he  is  recommended  to  mercy,  and  a 
full  pardon  is  always  granted.     Here  the  attorney-general,  of 
his  own  authority,  and  upon  his  official  responsibility,  gives  the 
l>ledge  of  the  government  that  the  Staters  witness  shall  not  be 
prosecuted  if  he  makes  and  testifies  to  a  full  disclosure  of  all 
matters  in  his  knowledge  agaiflgt  his  accomplices.     In  England 
as  well  as  in  MassacJ^yiU,  lIios^      are  admitted  as  witnesses 
for  the  governmehtmay  rest  assurVl  of  their  lives  if  they  per- 
form their  engagements;  so  that  itV^mes  a  material  inquiry 
how  those  persons  in  England  who  haVe  been  admitted  as  wit- 
nesses for  the  Crown  are  dealt  with  if  tEgy  fail  to  redeem  the 
pledge  which  they  made  to  the  govemmentVP^^  receiving  the 
benefit  of  becoming  king's  witnesses.    And  ^  believe  the  law 
to  be  clearly  settled  there  that  if  they  refuse  toV^tify,  or  testify 
falsely,  they  are  to  be  tried  themselves,  and  may  V®  convicted  on 
their  own  confession,  which  was  made  after  they  ^^  'pernuttea 
to  become  witnesses  for  the  Crown.''  \ 

This  case  was  decided  in  1830,  and  so  far  as  oif^  research 
extends  has  never  been  overruled  or  questioned.  Ix"^  ^^^®  ^5 
of  the  common  law  is  thus  stated  in  Roscoe's  Crinr^°^^  ^^^ 
dence  (pp.  125, 126) :  "  So  where  in  a  case  of  burglary  «°  a«»°i- 
plioe,  who  had  been  allowed  to  go  before  the  grand  jTt^^^  ^ 
witness  for  the  Crown,  upon  the  trial  pretended  to  Li^  ^g°^ 
rant  of  the  facts  upon  which  he  had  before  given  evidenoe,\  ^^ 
idge,  J.,  ordered  a  bill  to  be  preferred  against  him,  to  wlr 
pleaded  guilty,  and  judgment  of  death  was  recorded."  ( - 
Moore,  2  Lew.  C.  C.  37.)  "So  where  an  accomplice,  aftej 
ing  a  full  disclosure  before  the  committing  magistrate, 
before  the  grand  jury  to  give  any  evidence  at  all,  Wright 
ordered  his  name  to  be  inserted  in  the  bill  of  indictment,, 
was  convicted  on  his  own  confession  "  {Bex  v.  Holtheni  [5 
Aas,  1843],  2  Russ.  by  Greav.  958.)  "So  where  an  i 
who  was  called  as  a  witness  against  several  prisoners 
dence  which  showed  that  all,  except  one  who  was  app 
leader  of  the  gang,  were  present  at  a  robbery,  but  refused  to^ 
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any  evidence  as  to  that  one  being  present,  and  the  jury  found  all 
the  prisoners  guilty,  Parke,  B.,  thinking  that  the  accomplice 
had  refused  to  state  that  the  particular  prisoner  was  present  in 
order  to  screen  him,  ordered  the  accomplice  to  be  kept  in  custody 
till  the  next  assizes  and  then  tried."  {Bex  v.  Hokes  [Staff.  Sp.  Ass. 
1837],  2  Russ.  by  Greav.  968.)  To  the  same  effect  are  the  stand- 
ard authorities  in  this  country  on  this  subject.  (1  Greenleaf  on 
Evidence,  §  379;  Whiskey  Oases,  99  U.  S.  594;  Wharton's 
Criminal  Evidence,  §  656 ;  State  v.  Lyon,  81  N.  C.  600.) 

Counsel  for  appellant  seem  to  overlook  the  fact  that  this  party 
is  an  admitted  accomplice  in  the  administering  of  the  drug  which 
caused  the  death  of  Frederick  Kaluscha,  and  that  he  was  prom- 
ised immunity  upon  the  sole  condition  of  his  testifying  fully  as 
to  his  knowledge  of  the  crime  in  the  case  against  Kelley.  At 
the  very  last  moment,  when  the  jury  in  Kelley's  case  were  in 
the  box,  and  when  he  must  have  known  that  his  refusal  to  testify 
would  result  in  the  acquittal  of  Kelley,  he  fled.  By  his  own  act 
and  bad  faith  he  voluntarily  laid  aside  and  deprived  himself  of 
the  protection  which  had  been  accorded  him.  In  such  case  it  is 
difficult  to  see  on  what  ground  he  can  complain.  The  author- 
ities cited  clearly  declare  the  rule  of  law  applicable  to  such  case, 
but  we  think  they  are  supported  by  the  better  reason  as  well. 
It  is  the  policy  of  the  law  that  for  every  violation  of  its  man- 
dates proper  punishment  shall  be  inflicted.  But  this  is  not 
always  practicable;  many  crimes  are  committed  in  secrecy,  and 
those  concerned  in  their  commission  find  their  best  security  in 
silence,  but  even  this  is  not  always  safe,  because  circumstances 
frequently  point  out  the  guilty  and  the  means  used  in  the  per- 
petration of  the  crime  with  unerring  certainty.  In  other  cases 
some  one  of  the  parties  concerned  in  the  commission  of  the  crime, 
prompted,  it  may  be,  by  a  sense  of  guilt  or  the  fear  of  discovery 
and  punishment,  makes  known  to  the  officers  of  the  law  his  will- 
ingness to  make  a  full  and  complete  disclosure  of  all  he  knows 
on  the  subject,  and  to  testify  to  the  same  upon  the  trial  of  his 
accomplices  upon  the  sole  condition  that  he  shall  not  be  prose- 
cuted. This  is  called  a  confession.  It  b  an  admission  of  guilt, 
and  the  argument  that  would  exclude  this  species  of  evidence 
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because  it  may  be  false  would  exclude  all  evidence.  Its  felsity 
is  possible^  and  so  may  be  any  evidence  offered  in  a  court  of  jus- 
tice ;  but  it  is  not  rejected  for  that  reason.  It  is  reoeived  and 
tested  and  weighed  by  the  rules  of  law^  and  then  the  case  is  deter- 
mined according  to  the  efiect  it  has  produced  on  the  minds  of 
the  j  ury.  It  must^  therefore,  be  assumed  that  when  a  party  makes 
a  oonfessiony  it  is  an  acknowledgment  of  some  d^roe  of  guilt  on 
hb  part  in  connection  with  the  particular  crime.  If  such  con- 
fession is  made  under  the  sanction  of  the  court  or  the  district 
attorney,  and  with  the  understanding  that  the  party  shall  make 
a  full  and  complete  disclosure  and  testify  to  the  same  upon  the 
trial  of  his  accomplices,  is  the  State  not  equitably  bound  by  the 
terms  of  such  an  agreement?  And  the  public  faith  being  thus 
plighted,  could  its  violation  be  tolerated  for  an  instant?  {Peo^ 
pie  V,  Whipplcy  9  Cowen,  707.)  And  is  it  not  equally  true  that  if 
the  State  is  bound  the  party  making  the  confession  is  also  bound 
to  the  like  good  faith  on  his  part?  He  cannot  be  permitted 
to  refuse  to  testify  against  his  accomplice  and  then  claim  the 
full  benefit  of  his  agreement  with  the  State,  when  his  confes- 
sions are  offered  in  evidence  against  him.  Having  wilfully  refused 
to  testify  against  his  accomplice,  has  he  not  forfeited  the  immu- 
nity which  the  State  offered  him  upon  that  sole  condition?  His 
only  complaint  is  that  the  State  used  his  confession  against  him 
upon  the  trial ;  but  this  he  could  have  avoided  by  going  on  the 
witness  stand  and  narrating  what  he  knew  of  the  commission  of 
the  crime.  Having  failed  to  do  this,  he  has  no  cause  of  com- 
plaint, and  especially  so  where  the  truth  of  his  confession  was  not 
denied  by  him,  but  on  the  contrary,  was  corroborated  by  all  the 
attendant  circumstances. 

In  opposition  to  the  numerous  authorities  cited  by  respondent, 
counsel  for  appellant  have  referred  to  Woniack  v.  StatCy  1(5 
Tex.  178.  It  must  be  conceded  that  this  case  tends  to  support 
the  appellant's  contention ;  but  this  case  rests  on  the  authority 
of  that  court  alone.  No  decision  of  any  court  is  cited  to  sustain 
it;  nor  Ls  Oommonw.  v.  Knapp^  supra,  nor  any  of  the  numer- 
ous common-law  authorities,  referred  to;  but  the  court  appar- 
ently based  its  decision  on  the  general  proposition  that  to  render 
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a  confession  admissible  it  must  have  been  voluntarily  made, 
without  the  applianoes  of  hope  or  fear  by  any  other  person.  In 
the  examination  of  this  question  we  have  not  been  unmindful  of 
the  great  care  and  caution  courts  must  always  exercise  in  the 
admission  of  confessions  of  persons  accused  of  crime,  nor  of  the 
fact  that  they  must  have  been  freely  and  voluntarily  made;  but 
these  considerations  do  not  appear  to  be  sufficient  to  exclude 
accusatory  facts,  freely  and  voluntarily  disclosed  by  an  accom- 
plice under  an  agreement  made  by  the  State,  represented  by  its 
district  attorney,  that  he  will  testify  fully  and  truly  against  his 
associate  in  the  crime,  and  who  thereafter  repudiates  his  agree- 
ment and  refuses  to  testify.  In  such  case  the  common-law  rule 
undoubtedly  is,  that  such  admissions  and  confessions  may  be 
given  in  evidence  against  him.  And  that  rule  having  never 
been  changed  or  abrogated  by  any  statute,  and  not  being  incon- 
sistent with  our  Constitution  or  laws,  nor  inapplicable  to  our 
circumstances  and  condition,  must  be  regarded  as  in  force  in 
this  State.  The  evidence  offered  and  received  upon  the  trial 
was  not,  therefore,  incompetent  on  any  of  the  grounds  thus  far 
considered.  But  counsel  further  insist  that  Severson's  evidence 
was  improperly  admitted,  for  the  reason  he  was  a  grand  juror 
when  the  disclosures  testified  tx)  by  him  were  made  by  the  appel- 
lant, and  that  such  statements  were  made  before  the  grand  jury. 
It  therefore  becomes  necessary  to  determine  whether  or  not  it 
is  competent  for  the  trial  court,  in  the  exercise  of  a  sound  judi- 
cial discretion,  to  allow  a  gr?ind  juror  to  testify  as  to  matters 
which  transpired  before  that  body,  when,  in  the  opinion  of  the 
court,  the  ends  of  justice  require  it. 

5.  Grand  juror  allowed  to  testify.  The  policy  of  the  law 
generally  is  that  the  proceedings  before  the  grand  jury  are 
secret.  The  reasons  for  this  secrecy  are  many  and  obvious.  It 
assists  them  in  discharging  their  important  duties ;  they  are  not 
troubled  with  any  questions  by  the  interested  or  curious;  the 
means  and  sources  of  their  information  are  not  made  public 
until  the  trial  of  the  accused,  and  in  many  cases  the  guilty  may 
not  know  that  he  is  even  suspected  of  crime  until  he  is  in  cus- 
tody. But  there  are  cases  in  which  the  court  is  authorized  to 
xy.0B.-i8. 


274  State  of  Obegok  v.  Mdkak.  [Sup.  Ct. 

Opinion  of  the  Court*- Strahui,  J. 

remove  this  secrecy,  and  to  require  the  proceedings  before  the 
grand  jury  to  be  disclosed. 

It  is  provided  by  section  58  of  the  Code  of  Criminal  Pro- 
cedure that  a  member  of  a  grand  jury  may  be  required  by  any 
court  to  disclose  the  testimony  of  a  witness  examined  before 
such  grand  jury,  for  the  purpose  of  ascertaining  whether  it  is 
consistent  with  that  given  by  the  vritness  before  the  court,  or  to 
disclose  the  testimony  given  before  such  grand  jury  by  any  per- 
son upon  a  chai^  against  such  person  for  perjury,  or  upon  his 
trial  therefor.  And  Mr.  Bishop,  in  his  work  on  Criminal  Pro- 
cedure, volume  1,  section  859,  states  the  rule  thus:  ^* But  when 
the  reasons  for  keeping  the  testimony  private  have  passed  away, 
the  obligation  of  secrecy  would  seem  to  have  ended  also.  Yet 
when,  in  addition  to  this,  the  claims  of  public  justice  must  go 
unsatisfied  unless  the  disclosure  is  made,  the  same  reason  wliich 
originally  required  secrecy,  require  that  the  secret  be  no  longer 
kept."  So  in  Bumham  v.  Hatfield,  5  Blackf.,  it  is  said :  "  Ui)on 
the  trial,  the  defendant  offered  to  prove  by  a  member  of  a  pre- 
vious grand  jury  some  admissions  respecting  the  cause  of 
action  made  by  the  plaintiff  on  his  examination  before  the  gmnd 
jury.  This  evidence  was  objected  to,  and  the  objection  sus- 
tained. We  think  the  witness  ought  to  have  been  examined. 
The  oath  of  grand  jurors  to  keep  their  proceedings  secret  does 
not  prevent  the  public  or  an  individual  from  proving  by  one  of 
the  grand  jurors  in  a  court  of  justice  what  passed  before  the 
grand  jury."  To  the  same  jeffect  is  Sands  v.  Robinson,  12 
Smedes  &  M.  704.  It  is  there  said ;"....  it  seems  not  to 
be  contrary  ioi  the  policy  of  the  law  to  allow  disclosures  by  the 
grand  jury  of  what  has  been  testified  before  them  when  they  are 
called  upon  as  witnesses  in  court  to  speak  in  relation  thereto; 
but  to  permit  it  or  not  is,  in  the  discretion  of  the  court,  accord- 
ing to  the  time  or  circumstances  of  each  case."  And  to  the  like 
effect  is  Stale  v.  Brougldon,  7  Ired.  96;  45  Am.  Dec.  507; 
^joie  V.  Woody  53  N.  H.  484;  People  v.  Young,  31  Cal.  563; 
Burdich  v.  Hunt,  53  Ind.  381 ;  and  Wharton^s  Criminal  Evi- 
dence, §  110,  and  n.  5,  where  the  authorities  are  very  fully  col- 
lated    It  may  be  conceded  that  the  authorities  cited   from 
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Missouri  and  Minnesota  are  opposed  to  this  view;  biit  it  seems 
clear  to  us  that  they  are  at  variance  with  the  great  weight  of 
authority  on  this  subject,  and  in  addition  to  that,  they  rest  upon 
a  narrow  and  technical  construction  of  the  statutes  of  those 
States.  The  court,  therefore,  did  not  err  in  allowing  the  grand 
juror  Severson  to  disclose  Morau's  testimony  before  that  body. 

6.  Construing  section  748  of  the  Criminal  Code.  Counsel 
for  the  appellant  insist,  also,  that  the  court  erred  in  allowing 
evidence  on  the  part  of  the  State  tending  to  prove  the  admin- 
istering the  poison  to  the  deceased  by  Kelley,  and  the  defend- 
ant's complicity  therein,  for  the  reason  that  the  necessary  facts 
are  not  stated  in  the  indictment.  The  indictment  against  the 
appellant  is  in  the  usual  form  in  use  in  this  State,  and  charges 
him  with  the  crime  of  murder  in  the  first  degree.  The  Criminal 
Code,  section  748,  provides:  "All  persons  concerned  in  the 
commission  of  a  crime,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  constituting  the  crime, 
or  aid  and  abet  in  its  commission,  though  not  present,  are 
principals,  and  to  be  tried  and  punished  as  such.''  Under  this 
section,  any  person  concerned  in  the  commLssion  of  a  crime  is  a 
principal,  and  is  to  be  charged  as  such  whether  he  directly  com- 
mitted the  act  or  not,  and  all  evidence  tending  to  prove  his 
complicity  in  the  crime  is  admissible  under  that  form  of 
indictment. 

7.  Testimony  from  memoranda.  It  appears  from  the  testi- 
mony of  Severson  that  before  going  on  the  stand  as  a  witness  he 
had  read  over  some  memoranda  taken  before  the  grand  jury  by 
some  person  other  than  himself,  of  the  statements  of  the  prisoner 
before  that  bbdy,  and  in  that  manner  refreshed  his  memory;  but 
he  did  not  refer  to  or  use  the  same  while  he  was  on  the  witness 
stand.  This  witness,  before  testifying,  said  he  remembered  the 
substance  of  Moran's  statements;  and  it  was  that  which  he 
r^eated  to  the  jury.  Appellant's  counsel  objected  to  Severson's 
evidence,  because  he  had  referred  to  the  memoranda  before  com- 
ing on  the  stand  as  a  witness.  This  objection  does  not  go  to  the 
competency  of  the  evidence  offered,  but  to  its  credibility,  a  matter 
which  was  exclusively  for  the  jury.    On  his  cross-examinatioa 
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the  appellant  had  the  right  to  test  the  strength  and  aocuracjr  of 
the  witness'  memory^  and  of  course  if  the  only  knowledge  he 
then  had  of  the  facts  was  what  he  derived  from  the  memoranda, 
then  his  testimony  would  have  been  weakened  to  that  extent;  in 
fact,  would  have  been  shown  to  be  of  but  little  value.  On  the 
contrary,  if  his  memory  was  accurate  and  retentive,  and  the 
facts  were  present  in  the  mind  of  the  witness^  independently  of 
the  memoranda,  a  cross-examination  would  have  rather  tended 
to  strengthen  than  weaken  his  evidence,  and  the  fact  that  the 
witness  had  looked  at  this  paper,  when  it  appeared  that  he  did 
not  write  it  himself,  or  that  it  was  not  written  under  his  direction, 
when  he  knew  the  facts  recited  in  it,  went  also  to  the  credibility 
of  the  testimony.  It  tended  to  weaken  his  evidence  in  some 
degree,  and  the  jury  must  have  considered  this  matter  in  passing 
on  the  guilt  or  innocence  of  the  accused. 

8.  It  appeared  in  evidence  that  about  two  hours  and  a  half 
after  the  deceased  had  been  poisoned  in  Kelley's  saloon,  and 
while  he  was  lying  on  a  lounge  asleep,  in  Turk's  boarding- 
house,  the  appellant  took  two  dollars  from  the  pocket  of  the 
deceased,  for  the  purpose  of  keeping  the  same  safely  for  him 
until  he  should  awake.  Exception  was  taken  to  this  evidence, 
but  it  was  clearly  competent.  In  the  first  place,  it  was  part  of 
the  appellant's  statement  as  to  his  connection  with  the  trans- 
action. The  State  also  had  the  right,  and  it  was  bound  to  sub- 
mit to  the  jury,  not  a  part,  but  the  substance  of  his  entire 
statement.  It  is  not  perceived  that  any  error  was  committed  in 
admitting  this  evidence. 

9.  Inspection  of  place  in  absenoe  of  defendant.  It  appears 
from  the  record  that  during  the  examination  of  the  case  the  dis- 
trict attorney  asked  the  court  that  the  jury  be  allowed  to  view 
tlie  premises.  The  defendant's  counsel  said  he  would  like  to 
have  the  court  make  an  order  that,  in  addition  to  viewing  the 
premises,  the  jury  may  also  view  the  dark  cell  and  "sweat-box" 
at  the  city  jail.  The  district  attorney  said  he  was  satisfied  this 
should  be  done.  The  court  stated  that  the  parties  having  cou.- 
sented,  such  will  be  tlie  order;  that  the  jury  view  the  loom  in 
guo,  and  the  dark  cell  and  room  in  the  third  story  of  the  city 
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jail.  When  the  prisoner  was  called  for  sentence,  he  objected,  for 
the  reason  that  the  jary  had  been  allowed  to  view  the  premises 
where  the  crime  was  alleged  to  have  been  committed  without  his 
presence;  but  the  court  overruled  his  objection  and  sentenced 
him,  which  action  of  the  court  is  now  assigned  as  error.  This 
objection  was  presented  to  this  court,  and  decided  adversely  to 
the  appellant  in  Siate  v.  Ah  Lee,  8  Or.  214,  and  we  see  no  suf- 
ficient reason  to  reconsider  or  review  what  was  then  decided. 

There  were  some  other  questions  presented  on  the  argument 
in  behalf  of  the  appellant,  and  which  we  have  examined,  and 
deem  them  not  of  sn£Scient  importance  to  require  separate 
nolice. 


[Piled  June  M,  1887.] 

HENRIETTA  M.  KELLEY,  Rehpondent,  v.  WILLIAM 
F.  HIGHFIEtrD,  Appellaot. 

Bbkach  or  Pbokebs-^Etidssox^Bblatzovs  of  PABTi]ES.-~ITpon  the  trial  of  an 
action  for  breach  of  promise,  to  enable  the  jury  to  understand  the  relatioua 
between  the  parties,  their  acts  and  feelings  toward  each  other  daring  the  entire 
existence  of  the  contract,  as  well  as  the  cansea  and  circumstanoes  which  attended 
the  brealdng  of  the  engagement,  eridence  may  be  giren  of  the  declarations  of 
the  parties  on  those  subjects. 

Bill  ov  Ezoefiions— Wh^lt  it  kust  6how.^A  question  to  a  witness,  and  the  rul- 
ing of  the  court  refusing  to  allow  it  to  be  answered,  and  the  exception,  present 
no  question  for  reriew.  The  bill  of  exceptions  ought  to  disclose  the  particular 
facts  sought  to  be  elicited  by  the  question. 

GsKXRAL  Bbfih'ation— How  Pboven.  —  Witness  must  first  be  asked  touching  his 
knowledge  of  the  party's  general  reputation,  and  ho  may  be  tlien  asked  whether 
it  is  good  or  bad,  if  found  to  possess  sufficient  knowledge  on  tliat  subject. 

Pbofessiomal  Witnebs— Bzsclosube  of  Facts  Leasked  Pbofessionallt.— A 
physician  cannot  without  the  consent  of  his  patient  be  questioned  concerning 
any  facts  learned  by  him  in  the  course  of  his  professional  employment. 

ABGTnasn  of  Counsel  Befobe  Jcbt— Not  to  Coxmeivt  on  Facts  Excltjded  by 
CouBT.  —  Upon  the  trial  before  the  jury,  it  is  improper  for  counsel  to  refer  to  or 
in  any  manner  animadvert  upon  the  plaintiffs  refusal  to  consent  that  Iier  physi- 
cian be  examined.  It  is  a  privilege  which  the  law  secures,  and  it  is  not  to  be 
questioned. 

Knowledge  of  LEWPnaaa— Itb  Effect  upon  the  CoNTBAcr.— If  a  man  knowingly 
enter  into  a  contract  of  marriage  with  a  lewd  woman,  he  is  bound  to  perform 
his  contract  or  pay  mth  damagea  aa  %  Jury  may  deem  proper  under  all  the 
oinnunatanoea* 
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Good  Faith  of  thb  Defendaivt— Effect  of  Pleading  Waet  of  Chasiitt  as  a 
Defembe. — When  the  court  in  efitet  told  the  Jurythftt  if  the  defendant  made 
the  charges  Bet  np  in  his  answer  in  good  faith,  belieying  that  there  were  grounds 
for  it,  and  the  condact  of  the  plaintiff  had  been  so  imprudent  as  to  furnish  him 
grounds  for  it,  and  this  conduct  had  come  to  his  knowledge  after  the  renewal  of 
this  contract  with  her,  and  he  repudiated  it  by  reason  of  this  conduct  of  hers, 
of  this  belief  that  he  had  entertained,  then  you  should  not  allow  the  circum- 
stances to  weigh  as  much  in  the  assessment  of  damages  as  if  he  had  made  the 
charges  recklessly,  wantonly,  and  wilfully ;  but  you  will  take  the  ciroumstances 
all  into  view,  and  inquire  "  How  has  he  made  the  charge  ?  Has  it  been  a  reckless, 
wanton,  or  malicious  charge,  or  has  it  been  done  in  good  faith?  You  will 
determine  the  manner  and  animus  of  this  defense,  as  well  as  the  question  of  the 
amount  of  damages."    Held,  not  error. 

ICsASUBE  OF  Daxaoes  IN  ACTIONS  FOB  Bbeagh  OF  PBoaciSE.~In  Buch  case  there  is 
no  fixed  rule  of  damages,  other  than  the  sound  discretion  of  the  Jury,  under  all 
the  circumstances.    They  may  allow  punitory  damages  in  their  discretion. 

InsTBucnoN  MUST  NOT  WiTHDBAW  Facts  IN  Etidence  fbox  THB  JuBY.— A  hypo- 
thetical instruction  which  fails  to  notice  material  facts  in  evidence,  and  which 
attempts  to  submit  the  case  to  the  Jury  on  the  assumption  that  such  facts  were 
not  in  evidence,  is  erroneous,  and  the  court  did  not  err  in  refusing  it  The  effect 
of  such  an  instruction  is  to  withdraw  material  facts  from  the  consideration  of  the 
Jury. 

Bamagss^ Effect  of  Anbweb  Settino  up  Want  of  CHAfinrrz.— -The  defendant  by 
his  answer  alleged  that  the  plaintiff  was  unchaste,  but  offered  no  evidence  tend- 
ing to  prove  such  allegations,  other  than  his  own  criminal  conduct  with  the 
plaintiff  Under  such  circumstanoes,  there  is  nothing  upon  which  the  claim  of 
good  faith  can  be  predicated. 

Appeal  from  Multnomah  County. 
W.  Oarey  Johnson^  for  Appellant. 
John  H.  MUohell,  for  Respondent. 

Strahan,  J. — This  is  an  action  to  recover  damages  for 
breach  of  a  promise  to  marry.  The  complaint  alleges  mutual 
promises  of  marriage  between  the  parties  on  or  about  December 
17,  1877,  tlie  marriage  to  take  place  within  a  reasonable  time 
thereafter.  It  is  also  alleged  in  the  complaint  that  by  the  mutual 
consent  of  the  parties,  the  marriage  ceremony  was  postponed  from 
time  to  time  during  the  subsequent  years  down  to  and  until  about 
the  sixth  day  of  April,  1885,  at  which  time  it  was  mutually 
agreed  that  such  marriage  ceremony,  which  by  mutual  consent 
of  the  parties  had  been  postponed  until  that  time,  should  be  again 
post[)oned  until  on  or  about  the  last  of  the  month  of  July,  1885, 
aud  that  said  marriage  should  then  take  place  between  said  par- 
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ties  in  pursuance  of  the  original  engagement  to  marry  made  in 
Deoember,  1877,  the  performance  of  which  said  marriage  cere- 
mony had  been  postponed  as  in  complaint  alleged.  Tlie  com- 
plaint then  allies  the  breach  on  the  part  of  the  defendant,  her 
demand  that  he  perform  his  agreement  at  various  times  subse- 
quent to  the  last  day  of  July,  1885,  and  prayer  for  twenty 
thousand  dollars  damages. 

The  defendant's  amended  answer  denies  specifically  each 
material  allegation  of  the  complaint.  The  answer  then  sets  up 
a  number  of  separate  defenses,  in  substance  as  follows: — 

^'Defendant  for  a  further  and  separate  answer  and  defense, 
alleges  that  on  or  about  the  eighteenth  day  of  September,  1885, 
the  plaintiff  voluntarily  abandoned  said  alleged  marriage  con- 
tract, and  voluntarily  and  wholly  released  the  defendant  from 
all  obligation  she  claimed  against  him  under  said  pretended  con- 
tract before  said  date. 

"  And  for  a  further  and  separate  answer  and  defense,  the  defend- 
ant alleges  that  after  the  date  of  the  pretended  contract  alleged  in 
the  complaint,  the  plaintiff  became  and  was  a  woman  of  bad  repu- 
tation for  chastity;  and  so  conducted  herself  in  her  intercourse 
with  men,  as  to  establish  for  herself  the  reputation  of  a  common 
or  lewd  woman,  and  was  so  reputed  to  be  for  more  than  five  years 
before  the  commencement  of  this  action. 

''And  for  a  further  and  separate  answer  and  defense,  the 
defendant  alleges  that  after  the  date  of  the  pretended  contract 
allied  in  the  complaint,  the  plaintiff  became  and  was  a  common 
prostitute,  and  continued  to  deport  herself  as  such  for  more  than 
five  years  before  the  commencement  of  this  action,  at  and  about 
buildings,  occupied,  used,  and  controlled  by  her,  about  the  corner 
of  B  and  First  streets,  in  the  city  of  Portland,  Multnomah 
County,  Oregon. 

"And  for  a  further  and  separate  answer  and  defense,  the 
defendant  alleges  that  after  the  date  of  the  pretended  contract 
alleged  in  the  complaint,  the  plaintiff  committed  the  crime  of 
adultery,  and  did  have  carnal  sexual  intercourse  on  or  about 
the  twenty-fifth  day  of  April,  1885,  at  her  residence  near  the 
comer  of  B  and  First  streets,  in  the  city  of  Portland,  Multnomah 
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County,  Oregon,  with  a  man  whose  name  is  to  this  defendant 
unknown,  and  as  to  whose  identity  he  is  unable  to  make  any 
more  particular  statements. 

"And  the  defendant  for  a  further  and  separate  answer  and 
defense,  alleges  that  on  or  about  the  twenty-fiflh  day  of  De- 
cember, 1884,  at  her  place  of  residence  near  the  comer  of  B 
and  First  streets,  in  the  city  of  Portland,  Multnomah  County, 
Oregon,  the  plaintiff  committed  the  crime  of  adultery,  and  did 
then  and  there  have  carnal  sexual  intercourse  with  a  man  whose 
name  is  to  this  defendant  unknown,  and  as  to  whose  identity  he 
is  unable  to  make  any  more  particular  statements. 

"  And  the  defendant  for  a  further  and  separate  answer  and 
defense,  alleges  that  after  the  dates  of  the  pretended  contract  set 
out  in  the  complaint,  the  plaintifl^  at  her  place  of  dwelling  near 
the  corner  of  B  and  First  streets,  in  the  city  of  Portland,  Oregon, 
did  for  more  than  five  years  next  pi'eceding  the  commencement 
of  this  action  carry  on  the  business  of  selling  the  use  of  her 
{)erson  in  sexual  intercourse  with  men  for  hire,  and  at  divers  and 
sundry  times,  and  from  time  to  time  during  said  five  years 
did  commit  the  crime  of  adultery  in  carrying  on  such  businees, 
and  did  have  carnal  sexual  intercourse  with  divers  and  sundry 
and  numerous  men  whose  names  are  to  this  defendant  unknowU| 
which  unlawful  conduct  of  plaintiff  came  to  the  defendant's 
knowledge  since  December  17,  1877." 

A  reply  was  filed,  putting  the  new  matter  in  the  answer  in 
issue.  Upon  this  state  of  pleadings,  a  trial  was  had  before  a 
jury  in  Multnomah  County,  which  resulted  in  a  verdict  for  the 
plaintiff  for  fourteen  thousand  dollars.  The  defendant's  counsel 
moved  to  set  the  verdict  aside  and  for  a  new  trial,  and  upon  this 
motion  the  court  put  the  plaintiff  to  her  election,  to  either  con- 
sent to  take  a  judgment  for  seven  thousand  dollars  and  remit 
the  excess,  otherwise  a  new  trial  was  to  be  granted.  The  plaint- 
iff elected  to  take  judgment  for  seven  thousand  dollars,  which  was 
duly  entered,  from  which  judgment  this  appeal  is  taken. 

Numerous  errors  are  assigned  in  the  notice  of  appeal,  to 
which  a  more  particular  reference  will  now  be  made  in  tixeir 
order. 
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The  plaintJff  called  one  A.  P.  Butler  as  a  witness,  who 
testified  in  substance,  that  on  or  about  the  first  day  of  June, 
1885,  he  had  a  barber  shop  in  the  plaintiff's  premises  and  near 
her  dwelling;  the  defendant  came  to  where  the  witness  was 
standing  near  such  barber  shop.  Plaintiff  asked  said  witness 
this  question: — 

"State  what  he  (Highfield)  said,  if  anything,  in  reference  to 
Mrs.  Kelley,  the  plaintiff  in  this  case,  or  about  her.'*  To  which 
question  an  objection  was  made,  but  the  court  overruled  the 
objection,  and  an  exception  was  taken,  and  the  witness  answered : 
"  Highfield  came  up  to  me  and  I  was  turned ;  had  my  back  to 
him;  he  hit  me  on  the  shoulder,  and  said  :  'How  do  you  do?' 
shook  hainds  with  me;  talked  with  me  for  awhile  about  Mrs. 
Kelley. 

**  Question.    State  just  what  he  said. 

*'  Answer.  Wanted  to  know  if  Mrs.  Kelley  was  at  home ;  I 
told  him  I  didn't  think  she  was;  I  saw  Mrs.  Kelley  going  up 
the  street;  he  says,  'I  think  Johnny  Pillsbury  is  down  from 
Oregon  City,  and  I  think  she  has  gone  out  to  give  Pillsbury  a 
chance.'  Mr.  Highfield  took  some  cigars  out  of  his  pocket,  and 
gave  me  a  cigar,  and  kept  looking  up  stairs  all  the  time  from 
the  shop,  and  he  says:  *I  hear  there  is  a  nice-looking  girl  over 
my  place  in  the  hotel.'  He  said  he  had  heard  there  was  a 
nice-looking  girl  there,  and  he  would  like  to  go  up  and  see  her, 
but  he  was  afraid  Mrs.  Kelley  would  see  him ;  so  I  told  him  he 
need  not  be  afraid,  he  could  go  up  if  he  wanted  to.  He  said : 
'I  am  afraid  to  go  up  there,  but,'  he  says,  'I  will  go  if  you  Avill 
go  with  me,'  and  I  said,  '  all  right,  I  will  go  along  with  you,' 
I  went  up  stairs  ahead  of  him,  and  he  followed  me  up;  when  I 
got  to  the  head  of  the  stairs  I  rapped  on  the  door,  and  she  came 
to  the  door,  and  I  says,  'this  is  Mr,  Brown.' 

"Q.     Do  you  know  the  girl's  name? 

"  A.     They  call  her  Little  Casino. 

" Q.     Was  that  her  name? 

"A.  I  don't  know  her  name;  I  had  seen  her  several  times; 
but  I  don't  know  her  name;  I  rapped  at  the  door  and  she  came 
to  the  door;  I  says,  'this  is  Mr.  Brown."* 
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The  introductioa  of  all  this  evidence  ytba  excepted  to,  and  is 
now  claimed  that  its  reception  was  erroneous. 

This  evidence  was  properly  received.  It  was  important  for 
t lie  jury  to  understand  the  relations  between  these  parties;  their 
acts  and  feelings  toward  each  other  during  the  entire  existence 
of  the  contract,  as  well  as  the  causes  and  circumstances  attend- 
ing the  breaking  off  of  the  engagement.  {Simmons  v.  Smmcma, 
8  Mich.  318.)  Besides  this,  the  declarations  and  admissions 
of  the  defendant  which  necessarily  tended  in  any  way  to  wound 
plaintiff^s  feelings  were  certainly  proper  for  the  consideration  of 
the  jury.  Says  a  late  author  on  this  subject:  "  .  .  .  .  The 
jury  may  take  into  consideration  all  the  facts  and  circumstances 
of  the  case,  and  the  conduct  of  both  parties  towards  each  other, 
and  particularly  the  conduct  of  the  defendant  in  his  whole 
intercourse  with  and  treatment  of  the  plaintiff  in  connection 
with  the  making  and  breach  of  the  contract,  and  afterwards  up 
to  and  including  the  defense  and  trial  of  the  action."  (3  Suth- 
erland on  Damages,  321 ;  Reed  v.  Clark^  47  Cal.  199 ;  Grant  v. 
TFi%,  101  Mass.  357;  Johnson  v.  Jenkins^  24  N.  Y.  252.) 

The  exception  taken  to  the  refusal  of  the  court  to  allow  the 
witness  Fred  Meyer  to  answer  the  question  propounded  to  him 
is  not  available.  The  witness  did  not  answer,  and  it  nowhere 
appears  from  the  bill  of  exceptions  what  fact  appellant  expected 
to  elicit  by  the  question.  To  make  this  exception  available  the 
bill  of  exceptions  ought  to  have  gone  further  and  shown  what  it 
was  expected  to  prove  by  the  answer  to  this  question.  And  the 
same  remark  is  applicable  to  the  question  propounded  to  the 
witness  Dr.  H.  W.  Ross,  which  was  excluded.  Defendant's 
counsel  asked  the  witness  W.  H.  Watkins,  who  was  the  defend- 
ant's witness,  this  question :  "  You  have  been  asked  about  the 
character  of  the  plaintiff  before  the  commencement  of  this 
action;  now  you  may  state  since,  whether  you  have  heard  it 
more  frequently  discussed."  This  question  was  also  objected  to, 
and  the  witness  was  not  allowed  to  answer  it,  to  which  an 
exception  was  taken ;  but  this  exception  presents  no  questions 
we  can  review,  for  the  reasons  already  stated.  But  this  question 
ought  not  to  have  been  answered,  for  the  reason  that  it  is  not  so 
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firamed  as  to  elidt  any  fact  that  would  be  competent  evidence. 
If  it  were  competent  in  such  case  to  prove  reputation,  the  proper 
question  must  be  propounded  to  enable  the  witness  to  answer  as 
to  his  knowledge  of  the  plaintiff's  gerieral  reputation,  and  not 
which  was  wholly  immaterial,  whether  he  had  heard  the  plaint- 
iff's character  more  frequently  discussed  before  or  after  the 
action  was  commenced.  {Page  v.  Finlei/,  8  Or.  45;  State  v. 
Oark,  9  Or.  467.) 

Physician  not  required  to  testify.  Dr.  Saylor  could  not  be 
required  to  disclose  any  facts  which  he  learned  in  the  course  of 
his  professional  employment,  nor  could  the  plaintiff  be  preju- 
diced because  he  declined  to  answer  those  questions;  and  it  was 
improj3er  on  the  argument  before  the  jury  for  the  defendant's 
counsel  to  refer  to  the  matter,  or  to  animadvert  upon  the  plaint- 
iff's failure  to  consent,  or  insist  that  Dr.  Saylor  should  tell  all 
he  knew  about  the  facts.  JSTo  such  duty  or  obligation  was 
placed  upon  her  by  any  law,  and  unless  it  can  be  shown  to  exist 
she  could  not  be  prejudiced  by  her  silence.  Nor  is  this  all.  It 
is  upon  the  evidence  which  is  admitted  to  go  to  the  jury  that  a 
cause  must  be  tried,  and  not  upon  that  which  is  excluded. 
{Oame  v.  LUchfidd,  2  Mich.  343 ;  State  v.  Andrews,  10  Or.  456.) 
These  exceptions  cannot  be  sustained. 

The  defendant  testified  that  he  never  at  any  time  promised  to 
marry  the  plaintiff,  but  had  had  sexual  intercourse  with  her,  for 
which  he  paid  her  money  at  the  time  or  times  of  such  inter- 
course; and  there  was  evidence  tending  to  show  that  the  plaint- 
iff was  unchaste  after  December,  1877,  and  that  the  defendant 
had  knowledge  of  it  prior  to  the  last  alleged  postponement  of 
said  marriage. 

Several  witnesses  on  the  part  of  the  defendant  were  called, 
whose  testimony  tended  to  show  that  the  general  reputation  of 
the  plaintiff  for  chastity  and  virtue  among  her  acquaintances 
since  December,  1877,  and  up  to  theoommencement  of  this  action, 
was  bad.  The  defendant  also  introduced  testimony  tending  to 
show  that  the  plaintiff  was  a  coarse  and  vulgar  woman ;  that  she 
rented  her  property  for  saloons,  barber  shops,  and  a  variety  thea- 
ter, and  that  for  several  months  in  1885  a  part  of  her  building 
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Hear  her  dwelling  was  rented  to  an  Italian  who  rented  rooms 
therein  for  women  or  girls  for  lewd  purposes;  and  that  she  her- 
self had  asked  one  person  where  he  got  his  "skyving"  when  he 
came  to  Portland,  and  that  at  times  she  used  profane  langus^. 

The  court,  among  other  things,  charged  the  jury  as  follows: 
^  It  is  necessary  in  order  that  the  defense  of  lewd  conduct  on  the 
^art  of  the  plaintiff  to  bocome  available  to  the  defendant  should 
have  come  to  his  knowledge  after  this  last  postponement.  If 
not,  it  is  not  available  to  him."  The  court  further  charged  the 
jury  oh  the  same  subject  as  follows :  "  If  he  knew  at  the  time  of 
the  last  postponement  of  this  marriage  that  she  had  such  a  char- 
acter as  he  bas  attributed  to  her  in  his  answer,  and  still  repeated 
the  promise  and  agreed  to  marry  her  in  July,  or  at  any  time  after 
that  date,  he  cannot  avail  himself  of  a  want  of  chastity  on  her 
part  (if  it  existed)  as  a  defense."  To  each  of  these  charges  ah 
exception  was  taken.  By  these  charges  the  court,  in  effect,  told 
the  jury  that  if  the  plaintiff  was  a  lewd  woman,  and  the  defend- 
ant knew  it  at  the  time  of  the  promise  or  of  any  renewal  thei'eof, 
then  such  fact  would  not  constitute  a  defense  to  the  actiou. 
There  is  no  error  in  this.  If  a  man  knowingly  will  enter  into 
a  marriage  contract  with  a  lewd  woman,  he  is  bound  to  perform 
his  agreement  or  pay  such  damages  as  a  jury  may  deem  proper 
uhder  all  the  circumstances  of  the  case.  To  hold  otherwise 
would  be  at  variance  with  the  settled  rule  of  the  law  on  the  sub- 
ject. (Eapey  v.  JoTies,  37  Ala.  379 ;  Berry  v.  Bakeman^  44  Me. 
164;  Butter  v.  JSschJeman,  18  111.  44;  Oarke  v.  Reese,  35  Cal. 
89;  Burnett  v.  Simpkins,  24  111.  264;  Bell  v.  JEaUm,  28  tnd. 
464;  Snowman  v.  Wardwell,  32  Me.  275.) 

The  appellant  also  excepted  to  the  following  portion  of  the 
charge  to  the  jury:  "And  further  than  that,  you  should  take 
into  consideration  this  attempted  defense  and  failure  to  estab- 
lish  it.  But  the  manner  in  which  this  is  to  be  taken  into  con- 
sideration, and  the  question  by  which  you  are  to  consider  it,  you 
will  observe  in  assessing  damages.  If  he  made  this  charge 
against  her  knowing  that  it  was  untrue,  that  is,  thie  general  want 
of  chastity  and  intercourse  with  other  men,  knowing  that  it  was 
untrue,  and  having  no  reasonable  ground  to  believe  that  it  was 
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trae,  or  if  he  made  the  charge  with  the  belief  or  suppoeition  on 
his  own  part  that  nobodj  else  had  been  having  intercourse  with  her 
besides  himself,  then  the  failure  to  prove  the  allegation  and  the 
fact  of  his  own  intercourse  with  her  ought  to  be  taken  by  you  in 
aggravation  of  the  charge  and  in  aggravation  of  the  damages 
which  should  be  assessed.'^ 

And  the  appellant's  counsel  also  excepted  to  tlie  following  por- 
tion of  the  court's  chaige  to  the  jury:  "If,  however,  he  made 
the  charge  in  good  faith,  believing  that  there  were  grounds  for  it, 
aiad  the  conduct  of  the  plaintiff  had  been  so  imprudent  as  to  fur- 
nish him  grounds  for  it,  and  the  conduct  bad  come  to  his  knowl- 
edge after  he  renewed  the  contract  with  her,  and  he  repudiated 
the  contract  by  reason  of  this  conduct  of  hers  and  of  this  belief 
that  he  had  entertained^  then  you  should  not  allow  that  circum- 
stance to  weigh  as  much  in  the  assessment  of  damages  as  if  he 
had  made  the  charge  recklessly,  wantonly,  and  maliciounly." 
Another  exception  on  the  same  subject  was  made  by  the  appel- 
lant to  the  refusal  of  the  court  to  give  certain  instructions  to  the 
jury  asked  by  him,  which  are  as  follows:  "The  court  is  askal 
by  the  defendant  to  charge  the  jury  that  the  defendant  is  entitled 
to  set  up  the  bad  character  of  the  plaintiff  as  a  defense  to  this 
action/' 

Such  defense  the  law  allows  to  be  made,  and  to  be  made  avail- 
able must  be  spread  upon  the  records,  that  is,  it  must  be  pleaded. 

"  If  the  defendant  sets  up  this  defense  in  good  faith  under  cir- 
cumstances which  would  warrant  a  cautious  attorney  in  the  belief 
and  expectation  that  it  can  be  established  by  testimony,  and  if 
on  the  trial  evidence  is  produced  of  a  character  proper  to  be  sub- 
mitted to  the  jury  in  support  of  the  defense,  the  jury  should  not, 
either  from  sympathy  with  the  plaintiff,  in  case  you  should  find 
the  weight  of  evidence  in  her  favor,  allow  that  circumstance  to 
aggravate  the  damages.  In  other  words,  if,  in  making  this 
defense,  the  defendant  acts  in  good  faith  with  probable  cause 
and  with  a  reasonable  expectation  that  he  can  establish  it,  he 
should  not  be  punished  even  if  he  fail." 

It  is  also  proper  in  this  connection  to-set  out  the  entire  charge 
of  the  court  on  this  point : — 
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"  Another  matter  of  defense  that  after  the  date  of  the  alleged 
contract  of  marriage  between  them  she  became  and  was  a  lewd 
woman^  and  the  substance  of  that  chai^,  is  repeated  in  several 
forms,  to  the  effect  that  she  committed  adultery  at  a  certain  place 
and  at  certain  times  with  persons  to  the  defendant  unknown ; 
another,  that  she  kept  a  house  of  prostitution ;  another,  that  she 
habitually,  for  a  considerable  length  of  time,  sold  her  person  for 
hire — the  whole  of  these  allegations,  amounting  to  a  charge  of 
gross  lewdness,  he  says,  came  to  his  knowledge  after  the  allied 
contract  of  marriage  was  made.     Now  it  is  allied  in  the  com- 
plaint, and  there  is  evidence  tending  to  ^how  it,  that  after 
December,  1877,  this  matter  was  in  negotiation  between  the 
parties  in  the  shape  of  postponements,  repetitions  of  what  the 
agreement  was,  and  repetitions  and  promises  that  the  marriage 
would  be  consummated  at  some  future  day  after  the  date  of  the 
particular  negotiations,  and  postponements  were  repeated  and 
continued  until  April,  1885,  at  which  time  the  same  matter  was 
again  talked  about  and  assented  to — the  contract  assented  to — 
and  at  the  time  postponed  until  some  time  in  July  of  that  year. 
These  various  postponements,  if  you  believe  that  they  took  place 
in  the  manner  alleged,  may  be  considered  by  you  as  renewals 
of  the  contract,  repetitions  of  it,  and  confirmations  of  it. 

"It  is  necessary,  in  order  that  the  defense  of  lewd  conduct  on 
the  part  of  the  plaintiff  may  become  available  to  the  defendant,  it 
should  have  come  to  his  knowledge  after  this  last  postponement, 
if  not,  it  is  not  available  to  him ;  but  of  that  I  will  speak  further 
hereafter. 

"Consider  first  now  the  defense  of  the  release.  There  are 
various  ways  in  which  a  release  from  a  contract  of  this  kind 
may  be  made.  One  way  would  be  a  proposition  or  request  to 
the  party  defendant  by  the  plaintiff  that  the  defendant  should 
marry  some  other  person,  and  if  you  believe  from  this  testimony 
and  are  satisfied  that  this  plaintiff,  on  or  about  that  time,  in 
September,  did  request  the  defendant  to  marry  her  daughter — 
proffered  her  daughter  to  him  in  marriage — you  are  at  liberty 
to  conclude  that  a  release  was  intended  and  made  by  the  plaintiff 
of  the  defendant  £rom  the  contract  which  she  claimed  before 


June,  1887.]  Kelley  v.  Highfield.  287 

Opinion  of  the  Court— Stnluni,  J. 

that  to  have  existed  with  her.  I  say  it  would  be  a  release  if 
you  find  that  fact,  and  are  satisfied  irom  the  testimony  that  it 
existed.  But  the  burden  of  proving  that  is  on  the  defendant. 
He  has  allied  it,  and  he  must  make  it  out  by  testimony  that  is 
satisfactory  to  you.  Proceeding  to  the  other  defense — want  of 
chastity — the  defendant  has  alleged  it,  and  then  the  rule  applies 
to  him  again. 

''The  burden  is  on  him  to  establish  to  your  satisfaction  if  he 
knew  at  the  time  of  the  last  postponement  of  his  marriage  that 
she  had  such  a  character  as  he  has  attributed  to  her  in  his 
answer,  and  still  repeated  the  promise  and  agreed  to  marry  her 
in  July,  or  at  any  time  after  that  date,  he  cannot  avail  himself 
of  the  want  of  chastity  on  her  part,  if  it  existed,  as  a  defend. 

''Something  has  been  said  in  the  testimony  concerning  his 
having  cohabited  with  her  during  that  time. 

"  I  instruct  that  is  no  defense  to  him,  if  the  promise  of  marriage 
existed.  It  is  no  release  from  its  obligations  or  from  liability 
from  its  breach,  if  he  himself  during  the  time  subsequent  to  his 
promise  was  cohabiting  with  her,  or  if  he  knew  that  other  per- 
sons were  cohabiting  with  her,  and  assented  to  it  so  far  as  to 
renew  the  promise  with  her.  Now  as  to  the  effect  of  this 
defense  you  are  to  consider  (if  you  come  to  that),  if  you  find  that 
the  promise  of  marriage  existed  and  that  this  defense  had  not 
been  made  out — either  of  these  defenses  has  not  been  made  out 
— to  your  satisfaction,  then  it  will  become  your  duty  to  assess 
damages,  and  you  are  to  take  into  consideration  in  assessing  the 
damages  all  the  circumstances  that  have  been  laid  before  you  on 
the  trial.  Consider  the  parties,  their  ages,  their  standing  in 
society,  their  pecuniary  condition,  the  loss  which  the  plaintiff 
sustains  in  worldly  emoluments  by  the  breach  of  the  contract, 
if  there  has  been  a  breach,  the  injury  to  her  feelings,  her  pros- 
pects in  life,  the  interruption  which  this  contract  has  been,  if 
any,  to  her  business,  by  which  she  might  have  changed  her 
affairs  in  life,  all  these  circumstances  must  be  taken  into  con- 
sideration by  you. 

"And  further,  that  you  should  take  into  consideration  this 
attempted  defense,  and  the  failure  to  establish  it.    But  the  man- 
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ner  in  which  that  is  to  be  taken  into  consideration^  and  the 
question  by  which  you  will  consider  it,  you  will  observe  in 
assessing  damages.  If  he  made  this  charge  against  her  knowing 
that  it  was  untrue — that  is,  the  charge  of  general  want  of 
chastity  and  intercourse  with  other  men,  knowing  that  it  was 
untrue — and  having  no  reasonable  grounds  to  believe  that  it  was 
true,  or  if  he  made  the  chai^  with  the  belief  or  supposition  on 
his  own  part  that  nobody  else  had  been  having  intercourse  with 
her  besides  himself,  then  the  failure  to  prove  the  allegation,  and 
the  fact  of  his  own  intercourse  with  her,  ought  to  be  taken  by 
you  in  aggravation  of  the  charge,  and  in  aggravation  of  the 
damages  which  should  be  assessed. 

"If,  however,  he  made  the  charge  in  good  faith,  believing  that 
there  were  good  grounds  for  it,  and  the  conduct  of  the  plaintiff 
had  been  so  imprudent  as  to  furnish  him  grounds  for  it,  and 
this  conduct  had  come  to  his  knowledge  after  he  had  renewed 
the  contract  with  her,  and  he  repudiated  the  contract  by  reason 
of  this  conduct  of  hers,  and  of  this  belief  that  he  had  entertained, 
then  you  should  not  allow  this  circumstance  to  weigh  as  much 
in  the  assessment  of  damages  as  if  he  had  made  the  charge  reck- 
lessly, wantonly,  and  maliciously;  but  you  will  take  the  cir- 
cumstances all  into  view  and  inquire,  if  you  come  to  that 
question,  how  has  he  made  the  charge?  Has  it  been  a  reckless, 
a  wanton,  malicious  charge,  or  has  it  been  made  in  good  faith? 
You  will  determine  the  question  of  the  manner  and  animus  of 
this  defense,  as  well  as  the  question  of  the  amount  of  damages. 
I  allude  to  one  thing  further  concerning  the  pleadmgs.  It  is 
admitted  by  these  pleadings  that  the  plaintiff  was  ready  and 
willing,  in  September,  1885,  and  since,  up  to  the  commencement 
of  this  suit,  to  marry  the  defendant,  and  it  is  admitted  that  she 
demanded  marriage  in  September,  1885,  and  it  is  admitted  that 
he  refused ;  so  that  matter  need  not  be  inquired  of,  since  it  is 
admitted  on  the  face  of  the  record." 

The  court  further  instructed  the  jury  on  the  subject  of  dam- 
ages:— 

'*  If  you  find  the  contract  was  made,  has  been  broken,  and 
consider  the  question  of  damages,  you  may  take  into  consider- 
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ation  the  character  of  the  plaintiff^  if  it  is  subject  to  any  criticism 
on  your  part,  and  if  she  is  a  woman  of  coarse  manners,  gross  in 
her  association,  and  imprudent,  careless,  and  reckless  in  regard 
to  her  conduct  and  demeanor,  these  circumstances  you  may  take 
into  consideration  iu  assessing  damages;  such  a  woman  is  not 
injured  to  the  same  extent  by  a  breach  of  promise  of  marriage 
that  one  more  confiding,  retiring,  and  modest  would  be.  Under- 
stand, that  I  am  passing  no  judgment  upon  the  plaintiff  or  sug- 
gesting that  you  shall  pass  any  judgment  upon  her,  but  I  meh. 
you  to  understand  that  if  you  think  she  deserves  consideration 
of  that  kind,  it  is  to  your  privily  and  duty  to  give  such  con- 
sideration to  that  phase  of  the  matter  as  you  think  it  deserves." 

Counsel  for  the  appellant  now  insist  that  the  foregoing  instruc- 
tions given  by  the  court  do  not  present  a  correct  view  of  the 
law  to  the  jury,  and  they  claim  that  the  court,  should  have  told 
the  jury  explicitly  that  if  the  defendant  set  up  his  defense  iu 
good  faith,  believing  it  to  be  true,  and  having  reasonable  grounds 
to  believe  it  to  be  true,  they  could  not  consider  the  fact  in  aggra- 
vation of  damages.  And  to  sustain  their  contention  they  cite 
Powers  V.  WheaUey,  45  Cal.  113 ;  Fidler  v.  McKirday,  21  111. 
308;  Burnett  v.  Simphim^  24  111.  266;  Dend&w  v.  Van  Horn, 
16  Iowa,  476;  LeaviU  v.  OuUer,  37  Wis.  46;  White  v.  Thomas, 
12  Ohio  St.  312;  Rayner  v.  Kinney,  14  Ohio  St.  286. 

Upon  the  other  hand,  counsel  for  respondent  contend  that 
when  a  defendant  attempts  to  justify  his  breach  of  promise  of 
marriage  by  stating  upon  the  record  as  the  cause  of  his  desertion 
of  the  plaintiff  that  she  had  repeatedly  had  criminal  intercourse 
with  various  persons,  and  fails  entirely  in  proving  it,  this  is  a 
circumstance  which  ought  to  aggravate  the  damages ;  and  to  sus- 
tain this  position  counsel  for  respondent  cite  Thomas  v.  Knapp, 
42  N.  Y.  475;  Southard  v.  Rexford,  6  Cowca,  254;  Davis  v. 
Slagk,  27  Mo.  603 ;  Kniffen  v.  McConndl,  30  N.  Y.  286 ;  John- 
son V.  Jenkins,  24  N.  Y.  252;  Wills  v.  PadgiU,  8  Barb.  323; 
Bums  V.  Beach,  1  Lans.  268 ;  Heed,  v.  Clark,  47  Cal.  203. 

We  do  not  feel  called  upon  in  this  case  to  undertake  to  review 
or  to  attempt  to  reconcile  any  apparent  conflict  there  may  be  in 
these  cases.  The  court  in  its  charge  evidently  might  have  gone 
XY.Ob.— 19. 
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further  either  ymy  and  found  language  in  these  cases  to  have 
sustained  it.  The  court  told  the  jury  in  effect  that  if  the  defend- 
ant made  the  charges  set  up  in  the  answer  in  good  faith^  believing 
that  there  were  grounds  for  it,  and  the  conduct  of  the  plaint- 
iff had  been  so  imprudent  as  to  furnish  him  grounds  for  it,  and 
tliis  conduct  had  come  to  his  knowledge  after  he  renewed  the 
contract  with  her,  and  he  repudiated  the  contract  by  reason  of 
this  conduct  of  hers,  and  of  this  belief  that  he  had  entertained, 
then  you  should  not  allow  the  circumstance  to  weigh  as  much  in 
the  assessment  of  damages  as  if  he  had  made  the  charge  recklessly, 
wantonly,  and  maliciously ;  but  you  will  take  the  circumstances 
all  into  view  and  inquire,  how  has  he  made  the  charge?  Has 
it  been  a  reckless,  a  wanton,  malicious  charge,  or  has  it  been 
made  in  good  faith?  You  will  determine  the  question  of  the 
manner  and  animus  of  this  defense  as  well  as  the  question  of  the 
amount  of  damages.  This  charge  fairly  submitted  to  the  jury, 
on  the  one  hand,  the  nature  and  character  of  the  imputations 
cast  upon  the  plaintiff,  the  manner  and  motives  by  which  he 
was  prompted ;  and  on  the  other,  the  question  whether  or  not 
the  charges  were  made  in  good  faith.  The  jury  were  bound  to 
understand  from  this  instruction  that  if  there  was  no  cause  for 
making  the  charges,  and  the  defendant  was  actuated  by  malice, 
wantonness,  and  recklessness,  then  they  might  add  something  to 
the  damageson  account  thereof;  but  if  otherwise  —  if  good  faith 
prompted  the  defendant — he  was  to  have  the  benefit  of  it  in  esti- 
mating the  damages.  That  is  to  say,  the  wrong  which  the  plaint- 
iff has  suffered  by  having  these  groundless  and  most  damaging 
charges  spread  upon  the  records  of  the  court ,  where  they  must 
forever  remain,  is  not  wholly  atoned  for  by  the  defendant's 
good  faith,  because  good  faith  cannot  atone  for  the  wrong.  Still 
it  must  be  considered  by  the  jury  in  estimating  how  much  the 
defendant  ought  to  pay  for  that  wrong. 

In  this  class  of  actions  the  damages  are  so  entirely  in  the  dis- 
cretion of  the  jury  that  nothing  but  the  most  general  rules  of 
law  can  be  applied.  Though  in  form  an  action  founded  on 
contract,  it  partakes  more  of  an  action  growing  out  of  tort. 
There  is  no  fixed  rule  of  damages,  and  the  jury  may,  in  the 
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exercise  of  a  sound  discretion,  allow  punitory  damages,  that  is, 
such  an  amount  over  and  above  all  actual  damages  as  in  their 
opinion  are  proper,  by  way  of  punishing  the  defendant,  and 
such  as  may  tend  to  deter  others  from  being  guilty  of  the  like 
breaches  of  a  l^al  and  social  duty.  And  for  the  purpose  of 
eoabling  them  to  reach  a  proper  conclusion  as  to  the  amount  of 
damages,  they  have  a  right  to  consider  the  entire  course  of  con- 
duct of  the  parties  toward  each  other  up  to  and  including  the 
time  of  the  trial.  There  can  be  no  doubt  if  the  defendant's 
desertion  of  the  plaintiff  was  without  cause,  or  his  conduct  at 
the  time  toward  her,  or  afterwards,  was  harsh,  cruel,  or  mali- 
cious, or  if  at  any  time,  even  upon  the  trial,  he  makes  a  wrongful 
attempt  to  blacken  her  name  or  reputation,  the  jury  have  a  right 
to  consider  it,  and  may,  if  they  think  proper,  add  something  to 
the  amount  of  damages  on  account  of  such  new  or  additional 
wrong.  If  the  instruction  asked  by  the  appellant  and  refused 
by  the  court  is  good  law,  as  to  which  it  is  unnecessary  to  express 
an  opinion  in  this  case,  still  its  refusal  was  not  error,  for  the 
reason  that  it  was  inapplicable  to  the  particular  facts  disclosed 
by  the  bill  of  exceptions.  If  the  plaintiff  was  unchaste  or  her 
life  was  impure  after  December,  1877,  the  testimony  offered 
tended  to  show  that  the  defendant  knew  it,  and  according  to  the 
defendant's  own  confession,  he  was  equally  guilty  with  her. 
This  instruction  wholly  ignores  the  effect  of  the  defendant's 
knowledge  of  the  plaintiff's  want  of  chastity,  and  his  admitted 
criminal  indulgence  with  her  in  its  bearing  upon  the  question 
of  damages.  If  the  defendant  promised  to  marry  the  plaintiff 
knowing  her  to  be  unchaste,  and  then  refused  to  perform  his 
agreement  for  that  reason,  this  fact  would  not  constitute  a 
defense.  It  might  mitigate  the  damages,  but  it  could  not  defeat 
the  action.  On  the  other  hand,  if  the  defendant  himself  had  for 
a  long  time  been  in  the  habit  of  having  sexual  intercourse  with 
the  plaintiff,  it  is  difiScult  to  see  on  what  ground  he  could  charge 
her,  "  in  good  fitith,"  with  a  want  of  chastity.  It  is  believed 
that  under  the  authorities,  such  conduct  does  not  tend  to  miti* 
gate,  but  greatly  aggravates  the  damages.  The  defendant  hav- 
ing testified  upon  the  trial  to  his  own  improper  conduct  with  the 
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plaintiff^  ooald  not  wholly  ignore  the  possible  effect  such  evi- 
dence might  have  on  the  minds  of  the  jury.  It  was  evidence 
tending  to  prove  the  defendant's  allegations,  or  some  of  them, 
that  the  plaintiff  liad  led  an  impure  life,  at  least  in  the  particular 
instances  mentioned  by  the  defendant.  What  effect  that  evi- 
ilence  might  have  on  the  amount  of  damages  to  be  awarded 
to  the  plaintiff,  if  any,  was  entirely  for  the  jury;  but  the 
necessary  effect  of  the  instruction  asked  was  virtually  to  with- 
draw the  consideration  of  these  particular  facts  from  the  jury, 
and  to  treat  the  case  precisely  as  though  no  such  evidence  had 
been  given.  This  we  think  the  defendant  was  not  at  liberty  to 
do.  In  addition  to  this,  there  was  no  evidence  offered  upon  the 
trial  tending  to  prove  any  of  the  criminal  conduct  charged 
against  the  plaintiff  in  the  defendant's  answer,  except  her  con- 
duct with  the  defendant  himself.  In  the  absence  of  such  proof, 
or  some  proof  tending  to  establish  the  facts  allied,  it  is  not 
perceived  on  what  grounds  the  defendant  could  predicate  his 
good  faith.  Those  charges  are  of  most  serious  import  and  ought 
not  to  be  lightly  made,  and  when  made,  a  defendant  ought  to  be 
able  to  show  some  cause  for  making  them ;  in  other  words,  he 
ought  to  be  able  to  offer  some  evidence  which  would  tend  to 
prove  the  charge.  Here  there  is  no  evidence  whatever  tending 
to  prove  these  particular  charges,  except  the  defendant's  evidence 
as  to  his  own  criminal  conduct.  In  this  respect,  also,  the  refusal 
of  the  instruction  was  correct  because  it  was  too  broad.  It 
included  matters  upon  which  no  evidence  had  been  offered.  It 
follows  that  the  judgment  appealed  from  must  be  affirmed. 

On  petition  for  rehearing. 

Stbahan,  J.  —  In  disposing  of  a  question  of  practice  which 
was  presented  in  this  case,  it  is  said  in  the  prevailing  opinion : 
"The  exception  taken  to  the  refusal  of  the  court  to  allow  the 
witness,  Fred  Meyer,  to  answer  the  question  propounded  to  him 
is  not  available.  The  witness  did  not  answer,  and  it  nowhere 
appears  from  the  bill  of  exceptions  what  fact  appellant  expected 
to  elicit  by  the  question.  To  make  this  exception  available,  the 
bill  of  exceptions  ought  to  have  gone  further  and  shown  what  it 
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-was  expected  to  prove  by  the  answer  to  this  question.  And  the 
aame  remark  is  applicable  to  the  question  propounded  to  the  wit- 
ness, Dr,  H.  W.  Eoss,  which  was  excluded/' 

In  his  petition  for  rehearing^  this  statement  of  the  law  is 
questioned  by  counsel  for  appellant,  which  has  led  to  a  re-exami- 
nation of  the  subject,  the  result  of  which  is,  the  affirmance  of 
the  ruling  upon  the  authority  of  the  following  cases :  Bake  v. 
Srmley,  84  Ind.  212;  Whitekead  v.  Maihaway,  86  Ind.  85;  Jcyr- 
dan  V.  UHmr,  71  Ind.  199;  llic  Toledo  and  Wabash  By.  Co. 
V.  Ooddard,  25  Ind.  185;  Watson  v.  Mathiews,  36  Tex.  278; 
SacramerUo  and  Nev.  Mining  Co.  v.  SmdU^  40  Me.  274;  State 
V.  Staley,  14  Minn.  105;  Maihiews  v.  Uie  State,  44  Tex,  376; 
Leans  v.  Leuns,  30  Ind.  257;  StuU  v.  WUcox,  2  Ohio  St.  569; 
HaOUter  v.  Rizncn-y  9  Ohio  St.  1 ;  Oandolfo  v.  ITie  State,  11  Ohio 
St.  114;  Gage  Manuf.  Co.  v.  Parry  138  Mass.  462;  GraHer  v. 
WUKamSy  55  Ind.  451;  Mtohea  v.  Chambers,  55  Ind.  289. 
The  general  rule  of  law  which  these  authorities  tend  to  sustain 
is  thus  stated  in  Orarter  v.  WtUiams,  supra:  "But  where  a 
party  on  the  trial  of  a  case  has  propounded  a  question  to  a  wit- 
ness with  a  view  of  eliciting  evidence,  to  which  question  objec- 
tion has  been  sustained  by  the  court,  such  party  cannot,  by 
simply  saving  an  exception  to  the  decision  of  the  court,  in  sus- 
taining such  objection,  get  error  into  the  record,  which  will  be 
available  to  him  in  this  court. 

In  such  case  the  party  must  go  further,  and  state  to  the  court 
in  which  his  cause  is  being  tried,  clearly  and  explicitly,  what  the 
evidence  is  which  he  offers  to  adduce,  and  which  he  expects  to 
elicit  "by  the  answer  of  the  witness  to  the  question.'^  And  in 
State  V.  Staley,  supra,  the  rule  is  thus  stated:  "To  justify  a 
reversal  of  judgment,  the  record  must  show  affirmatively  material 
error.  When  a  question  is  asked  which  is  objected  to,  and  the 
objection  sustained,  in  taking  an  exception  it  should  be  made  to 
appear  what  it  was  proposed  to  prove,  which  must  be  something 
material,  and  the  rejection  of  which  as  evidence  would  be  pre- 
judicial to  the  party  excepting."  And  the  same  principle  is 
enunciated  in  Oandolfo  v.  ITie  State,  supra,  thus:  "When  a 
question  is  objected  to,  and  the  objection  sustained  in  taking  an 
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exception^  there  should  be  a  statement  of  what  it  was  proposed 
to  prove^  which  must  appear  to  be  something  material,  and  the 
rejection  of  which  as  evidence  would  be  prejudicial  to  the  party 
excepting/' 

We  have  given  the  appellant's  petition  for  a  rehearing  a 
careful  examination,  and  find  no  reasons  for  modifying  the 
opinion  already  filed  in  this  case.  No  new  questions  are  sug- 
gested, and  those  already  considered  do  not  require  a  further 
examination.  A  rehearing  would  only  lead  to  the  result  already 
reached  by  a  majority  of  the  court;  it  should  be  denied.  And 
it  is  so  ordered. 

Thayer,  J.,  concurring. — The  action  in  the  court  below  was 
for  a  breach  of  marriage  contract  between  the  parties  herein, 
alleged  to  have  been  made  on  the  seventeenth  day  of  December, 
1877,  and  the  celebration  thereof,  to  have  been  postponed  at 
various  times  during  the  subsequent  years,  down  to  on  or  about 
the  sixth  day  of  April,  1885;  that  such  contract  was  entered 
into  by  the  appellant  and  respondent  must,  for  the  purposes  of 
this  appeal,  be  taken  as  true.  The  finding  of  the  jury  in  any 
view  of  the  case  is  conclusive  upon  that  point.  This  court  must 
assume  that  the  appellant  and  respondent  agreed  to  intermarry, 
and  that  the  appellant  violated  the  agreement  as  alleged  in  the 
complaint.  There  is  no  claim  that  the  Circuit  Court  did  not 
fairly  submit  that  question  to  the  jury ;  and  that  they  found 
such  to  have  been  the  fact  by  their  finding  for  the  respondent 
cannot  be  denied  at  this  time.  There  are  but  two  matters,  there- 
fore, which  need  be  considered.  The  one  is  the  matter  of  defense 
as  a  bar;  the  other,  the  matter  of  partial  defense  or  mitigating 
circumstances.  The  appellant  alleged  in  his  answer  the  follow- 
ing new  matter: — 

'^Defendant,  for  a  further  and  separate  answer  and  defense, 
alleges  that  on  or  about  the  eighteenth  day  of  September,  1886, 
the  plaintiff  voluntarily  abandoned  said  alleged  marriage  con- 
tract, and  voluntarily  and  wholly  released  the  defendant  from 
all  obligation  she  claimed  against  him  under  said  pretended 
allied  contract  before  said  date. 


June,  1887.]  £elley  v.  Hiohfield.  295 

Petition  for  Befaearing— Thayer,  J. 

''And  for  a  further  and  separate  answer  and  defense,  the 
defendant  alleges  that  after  the  date  of  the  pretended  contract 
alleged  in  the  complaint,  the  plaintiff  6eoame  and  toas  a  woman 
of  bad  reputation  for  chasUby;  and  became  and  was  reputed  to 
be  an  unchaste  woman ;  and  so  conducted  herself  in  intercourse 
with  men,  as  to  establish  for  herself  the  reputation  of  a  common 
or  lewd  woman,  and  was  so  reputed  to  be  for  more  than  five 
years  before  the  commencement  of  this  action. 

''And  for  a  further  and  separate  answer  and  defense,  the 
defendant  allies  that  after  the  date  of  the  pretended  contract 
alleged  in  the  complaint,  the  plaintiff  &eoam6  and  was  a  common 
prostitute,  and  continued  to  deport  herself  as  such  for  more  than 
five  years  before  the  commencement  of  this  action,  at  and  about 
buildings  occupied,  used,  and  controlled  by  her  about  the  comer 
of  B  and  First  streets,  in  the  city  of  Portland,  Multnomah 
County,  Or^n. 

"And  for  a  further  and  separate  answer  and  defense,  the 
defendant  allies  that  after  the  date  of  the  pretended  contract 
allied  in  the  complaint,  the  plaintiff  committed  the  crime  of 
adultery,  and  did  have  carnal  sexual  intercourse  on  or  about  the 
twenty-fifth  day  of  April,  1886,  at  her  residence  near  the  comer 
of  B  and  First  streets,  in  the  city  of  Portland,  Multnomah 
County,  Or^on,  with  a  man  whose  name  to  this  defendant  is 
unknown,  and  as  to  whose  identity  he  is  unable  to  make  any 
more  particular  statements. 

"And  the  defendant,  for  a  further  and  separate  answer  and 
defense,  allies  that  on  or  about  the  twenty-fifth  day  of  Decem- 
ber, 1884,  at  her  place  of  residence  near  the  comer  of  B  and 
First  streets,  in  the  city  of  Portland,  Multnomah  County,  Or^on, 
the  plaintiff  committed  the  crime  of  adultery,  and  did  then  and 
there  have  camal  sexual  intercourse  with  a  man  whose  name  is 
to  this  defendant  unknown,  and  to  whose  identity  he  is  unable 
to  make  any  more  particular  statements. 

"And  the  defendant,  for  further  and  separate  answer  and 
defense,  alleges  that  after  the  dates  of  the  pretended  contracts 
set  out  in  the  complaint,  the  plaintiff,  at  her  place  of  dwelling 
near  the  comer  of  B  and  Fii^t  streets,  in  the  dty  of  Portland, 
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Oregon,  did  for  more  than  five  years  next  preceding  the  com- 
menoement  of  this  action  carry  on  the  bosiness  of  selling  the  use 
of  her  person  in  sexual  intercourse  with  men  for  hire^  and  at 
divers  and  sundry  times,  and  from  time  to  time  during  said  five 
years,  did  comniit  the  crime  of  adultery  in  carrying  on  such 
business,  and  did  have  carnal  sexual  intercourse  with  divers  and 
sundry  and  numerous  men  whose  names  are  to  this  defendant 
uuknown,  which  unlawful  conduct  of  claitnaaU  came  to  defendcmi^s 
knowledge  mnce  December  17,  1877." 

No  attempt  was  made  to  plead  a  partial  defense.  Proof  was 
submitted  upon  the  part  of  the  appellant  tending  to  show  that 
the  respondent  was  coarse  in  her  manner  and  conversation,  gross 
in  her  associations,  and  imprudent  in  her  conduct  and  demeanor ; 
that  she  rented  her  property,  consisting  of  buildings  situated 
near  her  own  residence,  to  persons  of  questionable  reputation ; 
that  her  character  for  chastity  and  virtue  was  not  good  in  the 
community  where  she  was  known ;  and  that  upon  one  occasion 
she  made  a  vulgar  and  lewd  inquiry  of  a  male  acquaintance 
whom  she  met  upon  the  streets  of  Portland ;  but  no  proof  was 
made  tending  directly  to  establish  the  chaises  of  adultery  and 
prostitution  contained  in  the  answer;  nor  does  it  appear  that  any 
evidence  was  offered  by  the  appellant  for  the  avowed  purpose 
of  mitigating  the  damages.  All  the  proof  upon  his  part  seems 
to  have  been  offered  in  view  of  the  defenses  set  forth  in  the 
answer,  and  which  were  controverted  by  the  respondent.  In 
that  condition  of  the  controversy  the  case  was  submitted  to  the 
jury.  It  is  evident  to  my  mind  that  the  defenses  referred  to  were 
not  only  unproven,  but  that  the  evidence  offered,  standing  by 
itself,  was  inadmissible  for  that  purpose.  It  cannot,  certainly, 
be  maintained  that  the  defense,  that  the  respondent,  after  the 
date  of  the  all^^ed  contract  of  marriage,  became  and  was  a 
woman  of  bad  reputation  for  chastity,  etc.,  could  be  established 
by  proof  that  her  reputation  was  bad  in  that  respect,  without 
showing  that  it  became  bad  after  the  time  alleged ;  nor  that  the 
defense,  '^  that  aft»r  the  dateof  the  pretended  contract  allied  in  the 
complaint  the  plaintiff  committed  the  crime  of  adultery,  and  did 
have  carnal  sexual  intercourse  on  or  about  the  25th  day  of  April, 
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1885,  at  her  residence,  near  the  corner  of  B  and  First  streets, 
in  the  city  of  Portland,"  was  established,  by  proving  that  she 
was  a  coarse  woman,  etc.,  as  before  mentioned;  such  proof  may 
have  been  material  evidence  in  the  case — may  have  shown  that 
the  respondent  was  not  entitled  to  damages  beyond  one  cent — 
but,  clearly,  it  did  not  make  out  the  defense  alleged,  aud  for 
that  purpose  was  wholly  futile.  There  is  a  wide  difference  in 
proof  tending  to  show  that  the  plaintiff,  since  the  making  of  the 
contract  of  marriage,  had  done  acts  that  legally  absolved  the 
defendant  from  observing  it,  and  proof  that  tended  to  show  that 
the  plaintiff  was  such  a  course,  vulgar  woman  that  she  had  not 
been  damaged  in  consequence  of  a  breach  of  the  contract;  but  in 
the  trial  of  this  case,  no  such  distinction  seems  to  have  been  kept 
in  view.  In  such  a  case,  where  a  defendant  has  interposed  a 
Bjiecific  full  defense,  and  offers  evidence  generally,  which  is 
objected  to  as  irrelevant  and  immaterial,  and  which  is  insuffi- 
cient to  prove  such  defense,  but  is  relevant  to  prove  mitigating 
circumstances,  he  should  declare  the  purpose  for  which  he  offers 
the  evidence  if  he  wants  the  benefit  of  it  upon  the  latter  ground, 
otherwise  it  would  necessarily  lead  to  confusion.  The  presiding 
judge  at  the  trial  usually  announces  in  such  cases  that  he  will 
permit  the  evidence,  though  offered  generally  in  the  action,  to 
be  received  in  mitigation  of  damages,  but  he  may  not  always  be 
able  to  make  the  discrimination,  nor  the  defendant's  counsel  be 
willing  to  accept  of  such  ruling.  An  exception  to  be  tenable  in 
such  a  case  must  be  taken  to  the  refusal  to  admit  the  evidence 
after  the  party  producing  it  indicates  the  purpose  for  which  it  is 
offered.  The  mode  here  suggested  is  calculated  to  prevent  the 
embarrassment  to  which  the  jury  would  be  liable  to  be  subjected 
if  the  evidence  were  admitted  without  specifying  the  object  for 
which  it  is  introduced,  and  the  attention  of  the  court  will  then 
be  directed,  in  case  of  objection  to  its  admission,  to  the  particular 
point  upon  which  it  is  called  upon  to  rule.  The  appellant,  in 
my  opinion,  should  not  be  heard  to  complain  when  evidence, 
that  is  inadmissible  to  prove  the  defense  allied,  is  excluded 
upon  that  ground,  although  admissible  in  mitigation  of  damages, 
where  it  does  not  appear  that  he  sought  to  have  it  admitted  upon 
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the  latter  ground.  One  of  the  questions  in  the  case  wliich  has 
raised  some  doubts  in  the  mind  of  the  court,  relates  to  the 
charge  to  the  jury  in  regard  to  their  taking  into  consideration 
the  attempted  defense,  and  failure  to  establish  it,  in  the  assess- 
ment of  damages.  The  court,  in  its  instructions,  told  the  jury 
in  substance  that  if  the  appellant  made  the  charge  against  the 
respondent  of  general  want  of  chastity  and  intercourse  with 
other  men,  knowing  that  it  was  untrue,  and  having  no  reasonable 
grounds  to  believe  that  it  was  true,  then  the  failure  to  prove  the 
allegation  ought  to  be  taken  by  them,  in  aggravation  of  the 
charge,  and  in  aggravation  of  damages  which  should  be  assessed. 
If,  however,  the  appellant  made  the  charge  in  good  faith,  believ- 
ing that  there  were  grounds  for  it,  and  the  conduct  of  the 
respondent  had  been  so  imprudent  as  to  furnish  him  grounds 
for  it,  and  this  conduct  had  come  to  his  knowledge  after  he 
renewed  the  contract  with  her,  and  he  repudiated  the  contract  by 
reason  of  this  conduct  of  hers,  and  of  this  belief  that  he  enter- 
tained, then  they  should  not  allow  that  circumstance  to  weigh 
as  much*  in  the  assessment  of  damages  as  if  he  had  made  the 
chai^  recklessly,  wantonly,  and  maliciously;  but  that  the  jury 
should  take  the  circumstances  all  into  view  and  inquire,  if  they 
came  to  that  question,  how  had  he  made  the  charge?  Had  it  been 
reckless — a  wanton,  malicious  charge — or  had  it  been  made  in 
good  faith?  The  appellant's  counsel  contend  that  the  part  of 
the  instruction  here  referred  to  is  erroneous,  as  it  allowed  the 
attempted  defense,  and  failure  to  establish  it,  to  weigh  to  some 
extent  in  the  assessment  of  damages,  even  though  the  jury 
should  find  that  the  appellant  made  it  in  good  faith.  This 
seems  to  be  the  main  ground  of  error  in  the  case. 

The  Circuit  Court  evidently  entertained  the  view  that  the 
failure  to  establish  such  a  defense,  if  interposed  in  bad  fiiith, 
knowing  that  it  was  untrue,  etc.,  would  aggravate  the  damages; 
that  if  interposed  in  good  faith,  under  the  belief  that  it  was  true, 
it  would  have  less  weight  in  the  assessment  of  damages;  but  the 
court  did  not  indicate  how  it  would  affect  the  subject  in  the 
latter  case.  The  inference,  however,  is  that  the  failure  to  prove 
such  defense  might  be  considered  by  the  jury  as  a  circumstance, 
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in  connection  with  the  other  circumstanoes  referred  to  them  by 
the  court,  to  be  taken  into  consideration  in  fixing  the  amount  of 
damages,  in  event  the  respondent  was  found  entitled  to  damages. 
Said  counsel  insist  that  if  the  defense  is  made  in  good  faith,  and 
upon  probable  cause,  it  is  not  to  be  considered  by  the  jury  in 
aggravation  of  damages  at  all.  The  instruction,  however,  does 
not  include  the  hypothesis  of  there  being  probable  cause  for 
believing  the  defense  to  be  true.  The  statement  contained  in  the 
instruction  is:  "If  the  appellant  made  the  charge  in  good  faith, 
believing  that  there  were  grounds  for  it,  and  the  conduct  of  the 
respondent  had  been  so  imprudent  as  to  furnish  him  grounds  for 
it,''  etc.  And  I  think  the  supposition  the  court  submitted  con- 
tained a  mach  broader  statement  than  the  facts  in  the  case  would 
justify.  It  would  have  required,  it  seems  to  me,  a  great  amount 
of  credulity  upon  the  part  of  the  jury  to  have  believed  that  the 
chai^  was  made  in  good  faith.  The  ^pellant  may  have 
believed  that  the  respondent  was  an  unchaste  woman ;  but  there 
is  nothing  in  the  evidence  to  justify  his  allegation  that  she  com- 
mitted adultery  at  particular  times  and  places,  and  his  making 
such  all^ations  without  being  able  to  produce  any  direct  evi- 
dence of  the  &Gt,  and  making  no  attempt  to  prove  specifically 
each  charges,  placed  him  in  a  very  difficult  position  to  claim  that 
he  made  them  in  good  faith.  In  view  of  the  evidence,  the  jury 
were  bound  to  conclude  that  those  charges  were  false,  and  I  am 
unable  to  discover  how  they  could  have  found  otherwise  than 
that  they  were  malicious.  It  was'  not  pretended,  as  I  understand 
the  case,  that  in  making  the  charges  he  acted  upon  any  informa- 
tion he  had  obtained  concerning  the  facts  alleged.  I  refer  to  the 
specific  facts  concerning  the  adultery  charged  in  the  answer.  He 
seems  to  have  "just  fired  at  random/'  Had  there  been  probable 
cause  for  making  the  charges,  the  counsel's  position  might  have 
been  tenable;  but  I  am  unable  to  discover  that  there  was  any, 
and  the  court  did  not  submit  that  question  to  the  jury  in  the 
instruction.  We  must  take  the  instruction  as  we  find  it;  also 
the  charge  made  by  the  appellant  against  the  respondent's  gen- 
eral want  of  chastity  and  intercourse  with  other  men,  and  the 
evidence  in  the  case  in  testing  the  correctness  of  the  instruction. 
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The  case  before  us  is  one  in  which  the  defendant  has  attempted 
to  justify  his  breach  of  promise  of  marriage  by  alleging  against 
the  plaintiff  in  his  answer^  that  since  the  time  of  the  making  of 
the  promise  she  became  and  was  a  common  prostitute,  and  con- 
tinued to  deport  herself  as  such  for  more  than  five  years  before 
the  commencement  of  the  action,  in  and  about  a  particular  place ; 
that  she  had  been  keeping  a  '^whore-house/'  in  fact,  and  been  an 
out  and  out  strumpet,  and  at  particular  times  and  places  had 
carnal  intercourse  with  men,  had  committed  adultery,  and  been 
engt^ed  in  the  business  of  selling  the  use  of  her  person  in  sexual 
intercourse  with  men  for  hire.  He  spread  upon  the  records  of 
the  court,  in  strong  and  unmistakable  terms,  a  damaging  libel, 

/and  without  proving  its  truth,  attempted  to  shield  himself  from 
the  entire  consequences  of  his  act,  by  claiming  that  he  publislied 
it  in  good  faith,  believing  it  to  be  true.  What  could  be  evidence 
of  good  faith  upon  his  part,  less  than  proof  that  the  allegations 
were  true,  or,  at  least,  that  there  was  a  good  foundation  for  believ- 
ing them  true?    And  if  he  believed  them  to  be  true,  honestly 

*  entertained  such  a  belief,  how  does  that  compensate  the  wrong 
he  has  done  the  respondent  by  declaring  such  scandalous  matter 
perpetuating  forever  the  evidence  of  it?  Such  an  act  ought, 
it  seems  to  me,  have  some  weight  in  the  assessment  of  damages, 
even  under  the  circumstances  supposed  by  the  court.  Besides, 
it  is  perfectly  evident  that  the  appellant  was  not  damaged  by 
that  qualification  of  the  instruction.  An  alternative  made  to 
depend  upon  the  jury,  finding  that  the  appellant  acted  in  good 
faith  under  the  circumstances,  was  wholly  valueless. 

Another  important  question  in  the  case  is  the  refusal  of  the 
court  to  give  the  following  charge  to  the  jury:  **The  court  is 
asked  by  defendant  to  charge  the  jury  that  the  defendant  is 
entitled  to  set  up  the  bad  character  of  the  plaintiff  in  defense  to 
this  action.  Such  defense  the  law  allows  to  be  made,  and  to  be 
made  available  must  be  spread  upon  the  records,  that  is,  it  must 
be  pleaded.  If  the  defendant  sets  up  this  defense  in  good  £uth, 
under  circumstances  which  would  warrant  a  cautious  attorney  in 
the  belief  and  expectation  that  it  can  be  established  by  testimony, 
and  if  on  the  trial  evidence  is  produced  of  a  character  proper  to 
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be  submitted  to  the  jury  in  support  of  the  defense,  the  jury  shall 
not,  either  from  sympathy  with  the  plaintiff,  in  case  you  should 
find  the  weight  of  evidence  in  her  favor,  allow  that  circumstance 
to  aggravate  the  damages.  In  other  words,  if  in  making  this 
defense  the  defendant  acts  in  good  &ith  with  probable  cause,  and 
with  a  reasonable  expectation  that  he  can  establish  it,  he  should 
not  be  punished  even  if  he  fail." 

Which  instructions  the  court  refused  as  asked,  but  instructed 
the  jury  concerning  those  matters  as  set  forth  in  the  general 
charge,  to  which  refusal  counsel  for  appellant  excepted. 

This  proposed  instruction,  as  an  abstract  proposition  of  law, 
I  am  inclined  to  think  is  substantially  correct.  The  grounds 
upon  which  the  court  refused  it  do  not  appear,  but  it  is  evident 
to  my  mind  that  the  &cts  in  the  case,  as  I  have  before  inti- 
mated, did  not  entitle  the  appellant  to  have  it  given.  There 
were  six  defenses  interposed.  The  first  one,  a  voluntary  aban- 
donment by  the  respondent  of  the  marriage  contract,  and  re- 
lease of  the  appellant  from  the  obligation  thereof.  The  next 
two  of  them  were  alleged  facts,  that  afler  the  date  of  the  contract 
the  respondent  became  and  was  a  woman  of  bad  reputation  for 
chastity,  etc.,  and  that  she  became  and  was  a  common  prostitute. 
The  other  three  relate  to  specific  acts  of  adultery  and  prostitu- 
tion with  which  the  appellant  charged  her.  There  is  no  pre- 
tense but  that  the  defenses  which  claim  that  she  abandoned  the 
contract,  or  that  she  released  the  appellant  from  the  obligation 
of  it,  were  not  fairly  submitted  to  the  jury;  nor  any  evidence 
that  she  became  or  was,  after  the  date  of  the  contract,  a  woman 
of  bad  repute,  or  afler  such  date  became  or  was  a  prostitute. 
Testimony  was  given  on  the  part  of  the  appellant  tending  to 
show  that  the  general  reputation  of  the  respondent  for  chastity 
and  virtue  since  the  date  of  the  contract  was  bad,  and  an  offer 
made  to  show  that  it  was  bad  before  that  time;  but  there  was 
nothing  showing  that  it  became  bad  after  the  date  of  the  con- 
tract, as  alleged  in  the  answer.  This  may  not  seem  important 
— the  time  her  reputation  became  bad — and  yet  it  is  so  as  a 
defense  to  the  action.  The  &ct  that  a  woman  has  a  bad  reputa- 
tion for  virtue  does  not  entitle  a  man  to  violate  a  contract  of 
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marriage  he  has  entered  into  with  her  if  he  knew  what  her  rep- 
utation was  when  he  made  the  contract,  though  the  fact  may  be 
shown  in  mitigation  of  damages,  where  it  is  offered  for  that 
purpose.  The  appellant  claimed  that  he  was  relieved  from  the 
obligation  of  the  contract  for  the  reasons  set  out  in  said  two 
answers,  and  the  evidence  he  offered  was  immaterial  as  a  defense, 
unless  in  accordance  with  the  all^ations  therein  contained.  He 
probably  was  not  able  to  deny  but  that  he  knew  what  her  repu- 
tation was,  and  had  been,  at  the  time  of  and  prior  to  the  contract 
of  marriage,  and  hence,  it  was  necessary  to  all^  that  it  became 
bad  afler  that  date.  But,  conceding  that  the  evidence  offered 
tended  to  establish  those  two  defenses,  what  was  there  in  the 
testimony  to  prove  the  other  three.  Evidence  of  her  bad  repu- 
tation, and  that  she  was  a  coarse,  vulgar  woman,  would  have  no 
tendency  to  prove  that  she  committed  adultery  at  some  particu- 
lar time  and  place,  "  or  sold  the  use  of  her  person."  It  would 
be  absurd  to  daim  any  such  thing,  and  yet,  as  I  understand, 
that  is  all  there  was  in  the  case  to  establish  said  defenses. 
"Probable  cause"  is  supported  by  evidence  which  inclines  the 
mind  to  belief,  it  is  not  a  mere  suspicion.  It  is  something  that 
is  proved,  not  fully,  but  has  more  evidence  for  than  against  it. 
What  was  there  in  this  case  to  show  that  the  respondent  com- 
mitted adultery  on  the  26th  day  of  April,  1885,  or  the  25th 
day  of  December,  1884,  or  that  she  carried  on  the  business  of 
selling  the  use  of  her  person?  Not  anything  that  could  be 
called  proof,  certainly.  If  she  had  been  prosecuted  for  adultery, 
or  for  keeping  a  house  of  ill-fame,  would  any  court  have  allowed 
the  case  to  have  gone  to  the  jury  on  such  pretended  evidence  as 
the  appellant  introduced  in  this  case?  It  is  idle  to  consider  such 
a  question.  The  New  York  courts,  by  an  unbroken  series  of 
decisions  from  Southard  v.  Bexford^  6  Cowen,  264,  down  to  the 
present  time,  have  held,  that  where  the  defendant  attempts  to 
justify  his  breach  of  promise  of  marriage  by  stating  upon  the 
record,  as  the  cause  of  his  desertion  of  the  plaintiff,  that  she  had 
repeatedly  had  criminal  intercourse  with  various  persons,  and 
fails  entirely  in  proving  such  justification,  it  is  a  circumstance 
which  ought  to  aggravate  the  damages.    This  doctrine,  counsel 
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for  the  ajfpellant  claims,  is  sabject  to  the  qaalification  set  out  in 
the  said  fnstructioii  asked  and  refused,  and  I  rather  think  he  is 
right  in  'Jiat  view;  but  I  do  not  see  how  the  distinction  can  be 
made  in  tiis  case,  for  I  do  not  think  that  three  at  least  of  the 
defenses  Itere  interposed  with  probable  cause,  or  with  a  reason- 
able expectation  that  the  appellant  could  establish  them.  To 
vilify  and  V^umniate  the  respondent  by  vile  charges  which  he 
must  have  kaown  he  could  not  maintain,  ought  not  to  be  con- 
doned by  a  plea  that  he  did  it  innocently,  and  without  intending 
harm.  But  he  should  make  it  appear,  from  evidence  submitted 
upon  his  part,  that  he  had  reasonable  grounds  to  suppose  the 
charges  could  be  established.  I  do  not  believe  a  party  defend- 
ant, in  such  a  case,  should  be  prevented  from  setting  up -what 
he  believed  the  facts  would  authorize  him  to,  and  that  he  had 
reasonable  grounds  to  suppose  he  would  be  able  to  prove,  but 
when  he  acts  upon  conjecture  only,  and  allies  matters  injurious 
to  the-credit  and  reputation  of  the  plaintiff,  upon  a  mere  surmise 
that  they  might  be  true,  he  abuses  the  privilege  the  law  confers 
upon  him  of  making  a  defense,  and,  as  said  in  Southard  v.  Bex- 
fordf  supra,  "  it  would  be  a  matter  of  regret,  indeed,  if  a  check 
upon  a  license  of  this  description  did  not  exist  in  the  power  of 
the  jury  to  take  it  into  consideration  in  aggravation  of  damages/^ 
In  my  opinion,  a  defense  which  charges  scandalous  matter,  and 
is  not  sustained,  in  order  to  avoid  the  imputation  of  malice,  or, 
at  least,  wantonness,  the  law  would  presume,  must  be  founded 
upon  probable  causes  supported  by  proof,  that  distinctly  or  by 
necessary  inference  tends  to  establish  its  truth.  Any  less 
requirement  would  encourage  an  abuse  of  the  privily  the  law 
confers.  No  such  proof  having  been  submitted  in  this  case,  or 
£tcte  shown  from  which  it  could  l^itimately  be  inferred,  the 
assignment  of  error  in  r^ard  to  the  charge  of  the  court,  and 
refusal  to  chai^  as  requested,  referred  to  herein,  are  not 
sustained. 

The  other  grounds  of  error  I  do  not  regard  as  tenable.    The 
petition  for  a  rehearing  should  therefore  be  denied. 
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'Im:   ABBY  R.  CLAEK,  Appellant,  v.  MARY  A.  PRATT 

14»418l  '  T>  ' 

85*  8J7|  ET    AL.,    RESPONDENTS. 


7^;d8t»  Rbsultino— EriDXzroB  to  Establzbh.— The  court  will  not  d^lare  a  tnut 
where  one  of  the  parties  to  the  transaction  is  dead,  and  the  eyidence  of  the  other 
— the  €»iJy  wUnem — is  uncertain  and  unsatisfactory,  and  a  long  tune  is  enffered 
to  elapse  before  the-conunenoement  of  the  suit. 

Appeal  from  Wasco  County.    Affirmed 

Dujur  &  Dujur,  for  Appellant,  cite  on  constructive  trasts,  1 
Perry  on  Trusts,  17;  1  Pomeroy's  Equity  Jurisprudence,  §  165: 

A  trust  results  the  instant  the  deed  is  taken.  '(1  Perry  on 
Trusts,  §§  133, 1261 ;  SeUembre  v.  Pviruimj  30  Cal.  490 ;  Roberts 
V.  Ware,  40  Cal.  634;  Coaies  v.  Woodworthy  13  111.  634;  Simp- 
son V.  Eckstein,  22  Cal.  680 ;  Reeve  v.  Stratm,  14  111.  94 ;  Hidden 
V.  Jordan,  21  Cal.  93 ;  FoOanabee  v.  KUbreth,  17  111.  622 ;  Somers 
V.  Overhuker,  67  Cal.  237;  MUlard  v.  Hathaway,  27  Cal.  119; 
Ozsc  V.  Codding,  38  Cal.  191 ;  2  Story  on  Equity  Jurisprudence, 
§  1201;  Springer  v.  Young,  12  Pac.  Rep.  400;  also  as  to  heirs, 
etc.,  also  on  homestead  uncompleted,  p.  172;  Ourrey  v.  Alkn,  34 
Cal.  364.) 

A  part  of  the  purchase  money  paid  by  another  there  is  a 
resulting  trust  as  to  that  part.  (Somers  v,  Overhulser,  67  Oal. 
237 ;  Keyser  v.  Mangham,  7  West  C.  Rep.  21 ;  Hidden  v.  Jor- 
dan,  21  Cal.  93;  Oase  v.  Codding,  38  Cal.  191 ;  Hill  on  Trusts, 
116.) 

The  trust  may  be  proven  by  parol.  (1  Perry  on  Trusts, 
§§  137,  226;  Smith  v.  Butler,  11  Or.  46;  MUlard  v.  Hathaway, 
27  Cal.  119;  Code,  g  771,  p.  264.) 

Statements  of  a  deceased  are  admissible  against  his  interest 
(Code,  §  679,  p.  2471 ;  Greenleaf  on  Evidence,  §§  147, 153, 169, 
189.) 

The  Statute  of  Limitations  does  not  b^in  to  run  until  the 
discovery  of  the  fraud.  (Code,  §  178,  p.  189,  as  amended  1878, 
p.  26;  1  Perry  on  Trusts,  §§  137,  226.) 

Statute  of  Frauds  does  not  ext'^^'d  to  trusts  created  or  declared 
by  the  parties.    (1  Perry  on  Trusts,  §  137.) 
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Oaies  &  BradskaWy  for  Respondents. 

In  all  cases  the  all^atiou  and  proof  must  agree.  (1  Perry  on 
Trusts,  §§  133,  134,  137;  1  Hare  &  Wallace  Ph  Cas.  in  Eq. 
292;  Harksken  v.  Harsevered,  7  N.  W.  Rep.  749;  2  Pomeroy's 
Equity  Jurisprudence,  §  1040,  and  notes.) 

Where  a  resulting  trust  is  sought  to  be  established  by  parol 
evidence,  in  a  case  where  the  consideration  money  is  expressed  in 
the  deed  to  have  been  paid  by  the  person  in  whose  name  the 
conveyance  is  taken,  and  nothing  appears  in  such  conveyance  to 
create  a  presumption  that  the  purchase  money  belonged  to 
another,  the  uncorroborated  parol  evidence  of  the  plaintiff,  after 
the  death  of  the  grantee  in  the  deed,  is  insufficient  to  establish  a 
resulting  trust     (2  Story  on  Equity  Jurisprudence,  634,  636.) 

The  Statute  of  Limitations  will  run  in  favor  of  a  trustee  from 
the  time  he  ignores  or  disclaims  the  trust.  {Geholard  v.  ScMar^ 
40  Iowa,  152;  2  Story  on  Equity,  §  1620;  Otto  v.  SchJaapkaht, 
10  N.  W.  Rep.  649;  Angell  on  Limitations,  §§  178,  469,  472.) 

Equity  will  not  raise  a  trust  on  an  unlawful  contract  or  agree- 
ment.    (Clark  V.  Bailey,  5  Or.  343;  Perry  on  Trusts,  §  131.) 

Strahan,  J.  — This  suit  was  originally  commenced  by  Henry 
B.  Sampson  as  plaintiff.  Its  object  was  to  ascertain  and  declare 
a  resulting  trust  in  certain  real  property,  situate  in  Wasco 
County,  in  favor  of  the  plaintiff.  The  complaint  in  substance 
allies  that  in  1872  said  Sampson  bargained  with  W.  D.  Gilliam 
for  the  real  property  in  controversy  for  the  price  and  sum  of 
twelve  hundred  dollars;  that  L.  E.  Pratt,  the  ancestor  of 
defendants,  wished  to  have  one  half  of  said  land,  and  it  was 
agreed  between  said  Sampson  and  Pratt  that  each  should  pay 
one  half  the  purchase  money,  and  that  a  deed  for  said  land 
should  be  taken  in  their  joint  names;  that  Sampson  was 
obliged  to  return  to  Yamhill  County,  where  he  now  and  for 
thirty  years  last  past  has  resided,  and  that  Gilliam  was  obliged 
to  go  to  Oregon  City  before  said  deed  could  be  executed ;  that 
said  land  was  a  homestead  claim,  upon  which  said  Gilliam  had 
not  resided  for  the  full  period  of  five  years  at  the  date  of  said 
contract,  and  that  he  thereafter  continued  his  residence  on  said 
XV.  Ob.— 80. 
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land  with  L.  E.  Pratt  until  his  residence  was  oompleted,  and 
tlien  obtained  a  patent  therefor,  and  that  he  thereafter  executed 
a  deed  to  said  Pratt  for  said  land;  that  said  Sampson  left  six 
hundred  dollars  with  said  Pratt  to  pay  for  one  half  of  said  land, 
and  that  Pratt,  intending  to  defraud  the  plaintiff,  contrary  to 
his  agreement,  took  the  deed  to  said  land  in  his  own  name;  that 
soon  after  the  execution  of  said  deed,  Sampson  inquired  of  Pratt 
about  the  purchase  of  said  land,  and  was  assured  by  Pratt  that 
the  deed  had  been  taken  in  their  joint  names  as  had  been  agreed, 
and  had  been  recorded ;  that  Sampson  relied  upon  this  informa- 
tion and  believed  it  to  be  true,  and  did  not  know  of  Pratt's  fiaud 
iu  taking  thedeed  to  himself  until  after  Pratt's  death,  and  in  1885; 
that  Sampson  paid  taxes  on  said  land  until  1875,  at  which  time 
he  made  a  contract  with  Pratt  that  he  should  pay  the  taxes  out 
of  the  proceeds  of  Sampson's  property,  which  Pratt  did;  that 
Sampson  had  known  Pratt  for  many  years  and  had  great  con- 
fidence in  him,  and  believed  him  to  be  honest,  and  intrusted  to 
liim  a  large  number  of  cattle  and  horses;  that  before  and  about 
the  time  of  the  purchase  of  said  land,  Sampson  intended  to  and 
did  bring  cattle  and  horses  from  the  Willamette  Valley,  and  run 
i^hem  upon  the  land,  and  that  when  Pratt  took  an  interest  in  the 
:land  he  was  to  have  an  interest  in  the  cattle;  that  Sampson  fur- 
nished nearly  all  the  cattle — Pratt  but  few — and  they  were  all 
put  in  one  band  and  run  as  the  company  cattle  of  Sampson  and 
Pratt;  that  in  1874  Sampson  had  become  equal  in  the  cattle, 
and  that  Pratt  was  to  occupy  all  of  said  land,  and  for  the  use  of 
Sampson's  interest  therein  was  to  care  for  a  few  mares  and  their 
increase,  then  on  said  land  and  owned  by  said  Sampson,  and  that 
thereafter  Pratt  occupied  said  land  and  cared  for  said  horses  as 
;rental  therefor  until  his  death;  that  until  1874  Sampson  visited 
usaid  land  annually,  since  which  time  he  has  been,  and  is  now, 
tmable  to  make  such  visits  by  reason  of  sickness;  that  after 
Pratt's  death,  his  widow  and  heirs  continued  to  reside  upon  said 
land,  and  their  administrator  delivered  to  said  Sampson  said 
mares  and  their  increase.  The  answer  puts  in  issue  all  of  the 
material  allegations  of  the  complaint.  The  trial  in  the  court 
below  resulted  in  a  decree  for  the  defendants,  dismissing  the 
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suit,  from  which  decree  this  appeal  is  taken.  The  evidence  was 
reduced  to  writing  upon  an  order  of  reference  for  that  purpose, 
and  accompanies  the  transcript,  and  the  cause  has  been  fully 
heard  here  upon  the  entire  record.  After  the  appeal  was  per- 
fected, Henry  B.  Sampson  died  intestate,  and  on  the  application 
of  his  next  of  kin  and  heirs  at  law  the  suit  has  been  revived  in 
this  court  in  their  names. 

The  plaintiflfe*  case  rests  entirely  upon  the  evidence  of  Henry 
B.  Sampson.  An  examination  of  his  testimony  leads  us  to  the 
conclusion  that  it  is  too  uncertain  and  unsatisfactory  upon  which 
to  base  a  decree,  and  especially  so,  when  the  suit  was  not  com- 
menced until  after  Pratt's  death.  Sampson's  statements  are 
entirely  wanting  in  that  precision  and  certainty  which  equity 
will  always  exact  and  require  before  disturbing  a  legal  title. 
In  addition  to  this,  the  great  lapse  of  time  which  has  intervened 
mnce  the  making  of  the  deed  and  the  commencement  of  this  suit 
cannot  be  overlooked.  Of  course  this  is  not  decisive  against  the 
plaintiffs,  but  if  unexplained,  it  is  an  element  which  must  weigh 
against  them.  Sampson  evidently  realized  this  and  sought  to 
make  such  explanations  as  he  might,  but  they  are  entirely 
unsatisfactory.  Assuming  that  he  was  unable  to  return  to 
Wasco  County  after  1874  by  reason  of  sickness,  it  could  hardly 
be  possible  during  the  eleven  years  that  Pratt  lived  on  the  land 
and  managed  Sampson's  business  for  him,  that  he  would  never 
have  written  a  single  letter  to  Sampson,  or  sent  him  a  tax  receipt 
or  any  memorandum  or  statement  of  their  business.  And  yet, 
so  far  as  appears,  during  all  of  that  time,  these  parties  never 
had  any  communication  whatever,  by  letter  or  otherwise.  The 
circumstances  surrounding  the  whole  transaction  are  all  against 
the  plaintiffs,  and  we  do  not  think  they  are  accounted  for  or 
explained  in  any  satisfactory  manner.  We  do  not  find  it  neces- 
sary to  discuss  any  of  the  legal  questions  presented,  but  decide 
the  case  solely  on  the  insufficiency  of  the  plaintiffit'  evidence  to 
make  out  a  case  that  would  entitle  them  to  any  relief  whatever. 

Let  the  decree  of  the  ooort  bdow  be  affinued. 
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S.  A.  NEPPACH  ET  AL.,  Respondents,  v.  W.  P.  JORDAN. 

Appellant. 

Lbasb— Lamolobd  joxd  Tenant— What  is  NsoisaABT  to  Gsbate.— To  oreats 
Buoh  relation,  the  defendant  most  have  entered  into  posseflBlon  in  sabordinatioa 
to  the  owner's  title,  and  with  his  consent,  express  or  implied. 

Saxs.  —  When  the  owner  permits  a  party  to  go  into  possession  under  an  agreement 
for  a  lease  which  he  afterwards  refuses  to  make,  the  relation  of  landlord  and 
tenant  exists,  and  the  possession  is  lawful  until  it  is  lawfully  terminated. 

Same.  —A  person  who  enters  without  any  lease  or  consent  from  the  owner  is  only 
a  trespasser,  and  is  entitled  to  but  ten  days'  notice,  whether  the  occupation  be 
for  agriculture  or  not 

Sake.— An  instruction  to  the  jury  that  if  they  found  thai  the  defendant  entered 
into  possession  of  the  premises  without  the  consent  of  the  owner,  but  by  an 
arrangement  with  a  former  tenant,  before  such  former  tenant's  term  expired, 
the  defendant  would  be  holding  oyer  under  the  former  tenant's  lease,  and  be 
only  entitled  from  that  feust  to  ten  days'  notice  to  quit  Held,  to  be  error  as 
miideading,  when  it  appeared  that  the  defendant  had  no  assignment  from  the 
former  tenant,  who  was  a  lessee  of  the  owner,  but  simply  by  consent  of  both  the 
former  tenant  and  the  owner,  entered  upon  the  premises  and  occupied  them 
Jointly  with  the  former  tenant  until  the  expiration  of  his  lease,  when  he  vacated 
the  premises.  The  defendant's  rights  could  not  depend  at  all  upon  the  terms  of 
the  former  tenant's  lease. 

Sams.— It  was  not  error  to  refuse  to  instruct  the  jury  that  if  they  found  that  the 
defendant  occupied  the  premises  in  question  for  agricultural  or  farming  pur- 
poses, he  would  be  entitled  to  ninety  days'  notice  to  quit,  as  the  instructioa 
assumed  that  the  occupation  was  with  the  consent  of  the  owner,  and  that  being 
in  dispute,  was  a  question  of  fact  for  the  jury  to  determine. 

Appeal  from  Multnomah  County.    Reversed* 
Doud  &  McCoy f  for  Appellant 

Chapter  20  of  the  Misoellaneous  Laws  of  Or^on  is  deroga- 
tory of  the  common  law,  and  should  be  strictly  construed. 
(Houser  v.  Eeiaer,  8  Cal.  499;  52  Barb.  198 ;  58  Barb.  270.) 

Forcible  entry  and  detainer  and  forcible  detainer  only  are  sepa- 
rate causes  of  action  ( Vatence  v.  OoiLch,  32  Cal.  341) ;  and  the 
issues  raised  by  these  pleadings  are  the  latter  only,  and  the  court 
should  have  charged  in  reference  to  that  issue,  {Merrill  v. 
Forbes,  23  Cal.  379;  SckiUing  v.  Holmes^  23  Cal.  227.) 

Quia.  H.  Hewitt,  for  Respondents^  cites  §§  11^  12,  and  13^ 
ch.  23^  Misc.  Code^  subd.  6;  §  775^  tit.  8^  oh.  8^  Code. 
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Lord,  C.  J. — This  was  an  action  of  forcible  detainer  com- 
menced in  a  Justice^s  Coort^  and  in  which  judgment  was  ren- 
dered for  the  plaintiff,  and  hy  the  defendant  appealed  to  the 
Circuit  Court.  A  trial  was  had  and  a  verdict  was  found  against 
the  defendant  of  guiltj,  upon  which  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  possession  of  the  premises 
described  in  the  complaint.  From  this  judgment  the  defendant 
has  appealed  to  this  court.  The  error  assigned  relates  to  certain 
instructions  given,  and  the  refusal  to  give  one  asked,  and  the 
substitution  bj  the  court  of  another  in  lieu  thereof.  Briefly,  it 
may  be  said  that  it  £fppears  by  the  bill  of  exceptions  that  the 
evidence  of  the  plaintiff  tended  to  show  that  the  defendant  had 
entered  into  the  possession  of  the  premises  without  his  consent, 
and  without  any  lease  or  agreement,  written  or  verbal,  therefor, 
and  had  refused  to  deliver  the  possession  of  the  premises  after 
demand  and  notice  to  quit,  and  had  said  to  the  plaintiff  that  he 
would  '^defend  his  possession  with  the  gun."  On  the  other 
hand,  the  defendant,  after  denying  the  complaint,  allied  affirma- 
tively, and  his  evidence  as  disclosed  by  the  bill  of  exceptions 
tended  to  show,  that  the  plaintiff  had  verbally  agreed  to  give 
him  a  written  lease  for  the  premises  for  five  years  for  agricul- 
tural purposes;  and  that  he  consented  if  he,  the  defendant,  could 
make  arrangements  with  one  Pike,  who  was  then  in  possession 
of  the  premises  under  a  lease  which  expired  within  a  month,  he 
might  enter  thereon,  and  that  in  pursuance  thereof  he  effected 
such  an  arrangement  mth  Pike,  and  was  in  possession  of  the 
premises  when  Pike's  lease  expired  and  he  quit  the  premises; 
but  that  the  plaintiff  had  refused  to  make  the  lease  as  he  had 
agreed.  There  was  also  evidence  tending  to  show  the  character 
of  his  occupation,  and  the  various  things  he  did  while  thus  occu- 
pying it,  based  on  the  expected  or  promised  lease.  It  was 
admitted  that  ten  days  before  the  commencement  of  the  action, 
the  plaintiff  had  served  a  written  notice  upon  the  defendant, 
demanding  the  possession  of  the  premises.  This  was  aft:er  Pike's 
lease  had  expired,  and  the  defendant  was  in  the  possession  of  the 
land.  It  will  be  seen,  then,  that  the  plaintiff  claimed  that  he 
was  entitled  to  the  possession  of  the  premises  when  Pikers  lease 
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expired,  as  the  defendant  had  occupied  them  without  his  consent, 
for  any  purpose,  agricultural  or  otherwise,  and  had  refused  to 
deliver  the  possession,  and  threatened  to  defend  it ;  while  the 
defendant  claimed  the  facts  to  be  as  stated,  and  that  his  posses- 
sion was  with  his  (plaintiff^s)  consent,  and  for  agricultural  pur- 
poses, and  that,  therefore,  he  was  entitled  to  ninety  days'  notice 
instead  of  ten  days'  notice,  as  given.  The  theory  of  the  defend- 
ant is  that  the  relation  of  landlord  and  tenant  existed  betweea 
the  plaintiff  and  himself. 

OcmserU  necessary  to  create  terumoy.  To  create  that  relation, 
the  defendant  must  have  entered  into  the  (>os8ession  of  the  prem- 
ises in  subordination  to  the  plaintiff's  title,  and  with  his  consent, 
express  or  implied.  A  mere  agreement  for  a  lease  does  not 
create  a  tenancy,  or  give  to  the  party  with  whom  it  is  made  a 
right  to  the  possession  (BiUings  v.  Oanney,  67  Mich.  425);  but 
where  the  owner  permits  a  party  to  go  into  possession  under  an 
agreement  for  a  lease  which  he  aflerwards  refuses  to  make,  the 
case  is  different,  and  the  relation  of  landlord  and  tenant  does 
exist  between  the  parties.  In  such  case  his  possession  is  lawful 
until  it  is  properly  terminated.  Our  statute  provides  that  an 
action  for  the  recovery  of  the  possession  may  be  maintained  in 
the  case  specified  in  subdivision  2  of  section  11,  when  notice  to 
quit  has  been  served  upon  the  tenant  or  person  in  possession  for 
the  period  of  ten  days  before  the  commencement  thereof,  unless 
the  leasing  or  occupation  is  for  the  purpose  of  farming  or  agri- 
culture, in  which  case  such  notice  must  be  served  for  the  period 
of  ninety  days  before  the  commencement  of  the  action.  (Misc. 
Laws  of  Or.  Code,  §  13,  p.  615.)  Subdivision  2  of  section  11, 
referred  to,  provides  that  after  a  notice  to  quit,  etc.,  "or  without 
any  written  lease  or  agreement  therefor,"  shall  be  deemed  a 
case  of  unlawful  holding  by  force.  Now  the  defendant  contends 
that  his  possession  or  occupation  of  the  premises  was  with  the 
consent  of  the  plaintiff  and  in  subordination  of  his  title,  under  a 
verbal  promise  or  agreement  with  him  to  execute  a  lease  for  five 
years  for  agricultural  purposes,  which  subsequently  to  his  occu- 
pation, made  in  pursuance  thereof,  the  plaintiff  refused  to  make^ 
and  that  he  is,  therefore,  within  the  purview  of  the  statute  cited. 
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a  tenant  or  person  in  possession  or  occupation  of  the  lands  for 
the  purpose  of  agriculture,  and  entitled  to  ninety  days'  notice. 
A  ireepaaaer  only  entitled  to  ten  day^  notice.  The  court  charged 
the  jury  that  'Mf  they  found  that  the  defendant  entered  into  pos- 
session of  said  premises  without  the  consent  of  William  Neppach 
(the  plaintiff),  when  Neppach  was  entitled  to  the  possession,  then 
he  would  be  a  mere  trespasser,  and  would  not  be  entitled  to  but 
ten  days'  notice,  and  it  would  make  no  difference  whether  the 
premises  were  agricultural  lands  or  not."  As  the  plaintiff  was 
entitled  to  the  possession  of  the  premises  npon  the  expiration  of 
Pike's  lease,  unless  he  had  given  his  consent  to  the  occupation  of 
the  premises  by  the  defendant,  under  the  circumstances  indicated, 
it  would  seem  to  follow,  if  he  had  not  given  such  consent,  and  the 
defendant  had  entered  and  held  the  possession  when  the  plaint- 
iff was  entitled  to  it,  that  the  defendant  was  a  trespasser,  and  not 
entitled  to  the  notice  he  claims.  This  is  the  effect  of  the  instruc- 
tion, and  in  this,  we  think,  there  was  no  error.  The  court 
further  charged  the  jury  that  *'  if  they  find  the  defendant  entered 
into  the  possession  of  said  premises  without  the  consent  of  William 
Neppach,  but  through  an  arrangement  with  Pike  before  Pike's 
term  expired,  then  he  would  be  in  lawful  possession,  but  would 
be  holding  over  under  Pike's  lease,  and  consequently,  would  only 
be  entitled  to  ten  days'  notice,  and  that  it  would  make  no  differ- 
ence whether  the  premises  were  agricultural  lands  or  not."  This 
instruction  is  based  on  evidence  offered  both  by  the  plaintiff  and 
the  defendant.  But  the  conclusion  which  it  reaches  that  the 
defendant  in  the  case  stated  would  be  holding  over  under  Pike's 
lease,  and  only  entitled  to  ten  days'  notice  to  quit,  etc.,  is  hardly 
oorreot,  and  is  calculated  to  confuse  and  mislead.  The  defend- 
ant had  no  assignment  of  the  Pike  lease,  and  did  not  stand  in  his 
shoes;  he  simply  arranged  with  Pike  to  enter  into  possession 
according  to  his  verbal  agreement  with  the  plaintiff  preparatory 
to  the  contemplated  lease.  Pike  consenting,  they  thus  occupied 
together,  but  when  Pike's  lease  expired,  he  quit  the  premises  and 
thus  terminated  his  lease.  The  defendant,  therefore,  could  not 
be  holding  over  under  that  lease.  The  consent  which  the  plaint- 
iff gave  the  defendant  to  occupy  was  nugatory,  unless  Pike  con- 
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seated  during  his  lease;  but  such  consent  was  good  until  it  was 
withdrawn,  and  attached  when  Pikers  lease  expired,  and  inured 
t<)  the  benefit  of  the  defendant  until  his  occupancy  was  lawfully 
terminated.  For  the  defendant  to  have  sustained  the  relation  to 
the  plaintiff  as  Pike  holding  over,  he  would  have  to  have  been 
the  assignee  of  the  Pike  lease.  If,  therefore,  he  entered  with- 
out the  consent  of  the  plaintiff,  but  simply  went  into  possession 
with  the  assent  of  Pike,  when  the  Pike  lease  terminated,  and 
Pike  vacated  the  premises,  the  defendant  was  not  in  lawful  pos- 
session, or  holding  over  under  Pike's  lease.  But  whether  Pike 
would  be  entitled  to  ten  or  ninety  days'  notice  to  quit,  as  a  tenant 
holding  over  after  the  expiration  of  his  lease,  would  depend  on 
the  fact  whether  the  leasing  was  for  the  purpose  of  farming  or 
agriculture ;  and  as  the  defendant  did  not  succeed  by  assignment 
to  the  Pike  lease,  but  his  rights  depend  on  the  consent  of  the 
plaintiff  to  make  out  the  relation  claimed  to  exist,  his  right  in 
no  way  depended  upon,  nor  can  be  measured  by  that  lease.  We 
think  this  instruction  was  error.  The  next  exception  is  in  refus- 
ing to  give  this  instruction :  "  If  the  jury  find  that  the  defendant 
occupied  the  premises  in  question  for  agricultural  or  film- 
ing purposes,  then  said  defendant  would  be  entitled  to  ninety 
days'  notice  to  quit  the  premises  before  the  action  of  forcible 
entry  and  detainer  could  be  brought."  And  in  lieu  thereof, 
instructing  the  jury  that  "  if  they  find  from  the  evidence  that  the 
defendant  and  William  Neppach  made  an  oral  agreement  that  said 
Neppach  would  make  a  lease  in  writing,  devising  the  pfemises  in 
controversy  to  the  defendant  for  five  years,  at  a  rent  of  one  hun- 
dred and  fifty  dollars  a  year  in  advance,  and  in  pursuance  of 
that  agreement  and  with  the  consent  of  said  William  Neppach,  the 
defendant  entered  into  the  possession  of  the  premises,  such  pos- 
session was  lawful  until  defendant's  right  to  possession  should 
be  terminated  in  a  lawful  manner;  and  in  that  case  William 
Neppach,  though  not  bound  to  make  a  five  years'  lease,  could 
not  terminate  the  lawful  occupation  of  the  defendant  so  created 
without  a  notice  to  quit  of  ninety  days;  and  if  the  jury  find  the 
facts  as  stated  in  this  instruction,  and  further  find  that  only  ten 
days'  notice  to  quit  was  given  the  defendant,  then  the  verdict 
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fihotild  be  not  guilty."  Upon  the  assumption  that  the  contem- 
plated lease  was  for  the  purposes  of  agriculture  as  alleged,  and 
the  evidence  tended  to  prove,  this  instruction  is  not  only  correct, 
but  as  favorable  to  the  defendant  as  he  could  have  asked.  Nor 
is  it  understood  that  any  particular  complaint  is  made  directly 
against  it,  but  that  it  was  not  sufficient  to  include  the  instruction 
asked,  or  to  take  its  place.  The  error  in  the  instruction  asked 
lies  in  assuming  that  the  possession  of  the  defendant  as  against 
the  plaintiff  was  with  his  consent.  That  was  a  fact  to  be  found 
before  the  jury  could  proceed  to  the  consideration  of  the  matter 
suggested  in  the  transaction.  The  consent  of  the  plaintiff  was 
essential  to  create  the  tenancy,  and  when  that  is  the  fact  in  dis- 
pute, as  here,  the  question  whether  the  relation  of  landlord  and 
tenant  exists  is  for  the  jury.  {Charnberlin  v.  Donahue^  44  Vt. 
37;  Rigg  v.  Bell,  5  Term  Rep.  471.)  But  for  the  reasons 
already  suggested  in  the  second  instruction  given  and  excepted 
to,  the  judgment  must  be  reversed  and  a  new  trial  ordered. 
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ROBERT    C.    FORD,  Respondent,  v.  UMATILLA 
COUNTY,  Appellant. 

Ootom— AoTZOsr  Aoazhbt.— An  instniction  that  before  a  recovery  could  be  had 
a^iainsi  a  county  for  an  accident  occasioned  by  the  falling  of  an  unsound  bridge 
the  jury  must  find  that  the  bridge  was  a  county  structure,  or  knowingly  recog- 
nized as  such  by  the  proper  officials  of  tbe  county,  and  that  before  a  recovery 
could  be  had,  that  the  proper  authorities  had  been  notified  for  a  reasonable  time 
before  the  accident  of  the  defective  condition  of  the  bridge,  or  that  the  bridge 
had  been  so  openly  and  notoriously  unsafe  as  to  convey  notice  of  its  defective 
condition  for  a  reasonable  time,  by  reasonable  time  being  meant  such  time  as 
by  the  exerdse  of  proper  diligence  would  have  allowed  its  repair,  and  that  if 
the  accident  was  the  result  of  internal  decay  not  perceptible,  the  defendant  is 
not  liable  unless  actual  notice  had  been  given  to  the  proper  officials ;  field,  to  be 
as  favorable  to  defendant  as  it  could  claim. 

OoHTBZBUTOBT  NxoLioENOE  — BuBDKiT  07  Pboof.— The  platutiff  must  establish 
that  he  was  injured  by  the  negligence  of  defendant  by  testimony  that  does  not 
tend  to  show  contributory  negligence  upon  his  part ;  but  beyond  this,  the  burden 
of  proof  to  establish  contributory  negligence  is  upon  the  defendant. 

BUDL— Blight  negligence  not  contributing  to  the  injury  does  not  defeat  the  plaint- 
iffs right  to  recover. 


314  Ford  r.  Umatilla  County.  [Sup.  Ct 

Axgameni  for  BoepoDdent 

BvBSXN  or  FBoor—IsToxKUTXOX.  —It  does  not  obaage  the  bordflii  of  proof  to  the 
plaintiff  if  shown  at  the  time  of  the  accident  he  was  intoxicated. 

Aam.  —It  if  not  oontribatoiy  negligence  on  the  part  of  a  traTeler  to  assume  that  a 
bridge  left  open  for  traTel  is  safe. 

DAMAom,  Mbasdbb  of— What  n.— An  instruction  "that  the  meaanze  of  damages 
In  this  case,  if  yon  find  for  the  plaintiff,  is  the  value  of  the  horses  killed,  and  a 
sum  equal  to  the  amount  of  damage  which  the  OTidence  shows  to  have  immedi- 
diately  resulted  to  plaintiiTs  other  property  from  the  accident,  and  any  fflqwmws 
neceasaoily  incurred  by  him,  as  the  natnr&l  and  immediate  result  of  the  acci- 
dent,*' held,  to  be  substantiaUy  correct. 

Jubob's  Ghalejbnob. — In  an  action  against  a  county  to  reoo^ar  damagea,  it  is  tofB* 
dent  ground  of  challenge  for  implied  bias  that  the  Juror  called  ia  a  tu-payer. 

Sajol— Where  a  party  challenges  a  juror  for  implied  bias,  and  his  challeni^ct  is 
wrongfully  oyerruled,  the  error  so  far  as  the  particular  Juror  is  concemed  is 
waived  by  a  subsequent  peremptory  challenge  to  him. 

Baicb.  — There  is  no  statute  allowing  questions  to  be  asked  of  a  juror  as  to  prejudice 
flxiaifng  in  his  mind,  for  or  against  either  party  to  the  action. 

fiaiOL — It  is  proper  in  sncb  case  to  submit  a  challenge  for  actual  bias,  and  if  ex« 
oepted  to  by  the  opposing  party  and  overruled  by  the  oourt,  the  decision  oould 
be  reviewed  on  appeal. 

Appeal  from  Umatilla  County.    Affirmed. 

Oox  &  Minor,  and  Oax,  Smith  &  Teal,  for  Appellant. 

When  it  appeared  that  plaintiff  was  intoxicated,  the  burden 
is  on  him  to  show  that  he  did  not  contribute  to  his  injury. 
{Cramer  v.  (My  of  Burlington^  42  Iowa,  316;  Bums  v.  laum  of 
Elba,  32  Wis.  605;  Shearman  &  Redfield  ou  Negligence,  §  45.) 

If  a  witness  has  testified  falsely,  his  testimony  should  be  totally 
disr^arded.     {Stale  v.  Lee  Hah,  12  Or.  362.) 

Bailej/y  Ballery  &  Turnery  for  Respondent 

Every  tax-payer  of  a  municipal  corporation  is  subject  to  a 
challenge  in  an  action  against  the  municipality  of  which  he  is  a 
member.  (Code,  subd.  4,  §  184,  p.  143 ;  Oommonw.  v.  McLane, 
70  Mass.  427;  Haioes  v.  Gudin,  84  Mass.  403;  Russell  v. 
Hamilton^  2  Scam.  57;  Wood  v.  Stoddard,  2  Johns.  195;  Gar- 
rison V.  OUy  of  Portland,  2  Or.  123;  Proffatt  on  Jury  Trials, 
§  169.) 

But  defendant  is  not  entitled  to  a  challenge  on  this  ground. 
{People  V.  Maker,  4  Mead,  247.) 

Is  the  sustaining  or  overruling  a  challenge  for  actual  biaa 
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subject  to  a  review?  (StcUe  v.  Brown,  7  Or.  199;  Trenor  v.  G 
P.  B.  R.  50  Cal.  222;  2  Abb.  N.  Y.  App.  215.) 

It  is  immaterial  whether  or  not  a  bridge  is  exactly  on  the 
line  of  a  ooantj  road,  if  it  is  adopted  and  recognized  by  the 
county  in  connection  with  the  highway.  {McOaUa  v.  Jlfiefl- 
namah  Oo.  3  Or.  424;  Rankin  v.  Buckman,  9  Or.  260.) 

It  is  the  duty  of  a  county  to  keep  bridges  and  highways  in 

'  good  repair.    (Code,  §  71,  p.  737 ;  Code,  §  870,  p.  283 ;  Rankin 

V.  Buckman,  9  Or.  263;  MoOaUa  v.  MuUnamah  Co.  3  Or.  424.) 

Notice  of  unsafe  condition  may  be  inferred.  {HeUner  v.  Un. 
Cb.  3  Or.  83;  MoOalla  v.  MuUnamah  OomUy,  supra.) 

Drunkenness  is  not  evidence  of  negligence.  (  Davis  v.  0.  C. 
RB.(h.8  Or.  175.) 

Negligence  on  the  part  of  the  plaintiff  is  a  matter  of  defense, 
and  the  burden  of  proof  to  establish  the  same  is  upon  the 
defendant.  {Walsh  v.  0.  R.  &  N.  Co.  10  Or.  251;  GrarU  v. 
Baker,  12  Or.  330;  Pa.  Oancd  Co.  v.  BenOey,  66  Pa.  St.  66; 
Cleveland  &  O.  R.  Co.  v.  Rowan,  66  Pa.  St.  393;  Hill  v.  New 
Baven,  37  Vt  501.) 

Slight  n^ligence  which  does  not  contribute  to  the  accident  is 
not  a  bar  to  recovery.  {Holstdn  v.  O.  G.  R.  R.  Cb.  8  Or.  163; 
Dioe  V.  W.  T.  &  L.Oo.%  Or.  60;  BequMe  v.  P.  T.  Co.  2  Or. 
200;  Warner  v.  D.  L.  &  W.  R.  R.  Co.  80  N.  Y.  213.) 

Thayer,  J. — The  respondent  commenced  an  action  in -said 
Circuit  Court  against  the  appellant  to  recover  damages  for 
injury  to  certain  personal  property.  He  alleged  in  his  com- 
plaint that  on  the  13th  day  of  October,  1884,  he  was  traveling 
through  said  county,  transporting  a  quantity  of  household  goods, 
and  stock,  cattle,  and  horses,  and  that  while  his  team  of  four 
horses  and  a  wagon,  with  a  load  of  household  goods,  merchan- 
dise, and  library,  were  being  driven  over  and  across  the  county 
bridge,  over  Butter  Creek,  in  said  county,  at  the  "  Ewing  place,^' 
and  the  respondent  was  unaware  of  the  bridge  being  defective  or 
unsafe,  and  without  fault  or  n^ligence  on  his  part,  it  broke  and 
fell,  precipitating  the  team  of  horses  and  wagon,  and  load  of 
goods,  merchandise,  and  library,  into  said  creek;  that  two  of 
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the  horses  of  the  team  were  killed  thereby,  and  the  other  two 
horses,  the  wagon,  household  goods,  merchaDdise,  and  library 
were  badly  damaged ;  that  said  bridge  was  at  said  time  a  county 
bridge  of  said  county,  and  was,  and  for  a  long  time  prior  thereto 
had  been,  in  an  unsafe  and  insecure  condition,  and  without 
proper  protection  or  notice  to  citizens  or  travelers  against  acci- 
dent. The  respondent  claimed  general  damages  in  the  sum  of 
seven  hundred  and  seventy  dollars,  and  one  hundred  dollars  as 
special  damages,  on  account  of  expenses  incurred  in  consequence 
of  the  injury.  The  appellant  denied  in  its  answer  that  the 
bridge  was  a  county  bridge  of  said  county;  denied  that  respond- 
ent's team  was  lawfully  passing  over  the  same  at  the  time  of  the 
occurrence,  or  that  the  respondent  was  unaware  that  the  bridge 
was  defective  or  unsafe,  or  was  without  fault  or  negligence,  or 
that  the  horses  were  killed,  and  other  property  damaged  by 
reason  of  the  accident  alleged  in  the  complaint;  denied  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
unsafe  and  insecure  condition  of  the  bridge  at  the  time  of  the 
accident,  or  that  it  was  without  proper  protection  and  notice  to 
citizens  and  travelers  against  accident;  and  denied  all  the  other 
material  allegations  of  the  complaint.  The  appellant  also 
alleged  in  its  answer  that  the  bridge  in  question  was  a  private 
bridge,  erected  by  one  H.  D.  Barton  across  Butter  Creek  some 
rods  south  of  the  county  road  crossing  said  creek ;  that  said 
county  road  crossed  the  creek  at  a  ford ;  and  that  at  the  time  of 
the  accident  the  creek  was  nearly  dry  and  easily  fordable ;  that 
the  county  road,  at  and  near  the  ford,  was  a  plain  traveled  road; 
that  the  respondent  left  it  without  cause  or  reason ;  that  before 
his  team  was  driven  onto  the  bridge  he  was  warned  that  it  was 
unsafe ;  but  that  he  was  intoxicated  at  the  time,  and  recklessly 
caused  and  directed  the  team  to  be  driven  upon  it:.  tLat  the 
defect  in  the  bridge  was  the  internal  decay  of  the  stringers, 
which  was  a  latent  defect.  The  new  matter  in  the  answer  was 
controverted  in  a  reply  filed  on  the  part  of  the  respondent,  and 
the  case,  thereupon,  was  at  issue  for  trial. 

The  respondent's  counsel  filed  a  motion  for  a  change  of  the 
place  of  trial,  upon  the  grounds  that  the  inhabitants  of  the 
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ooonty  were  so  prejudiced  against  the  respondent  that  he  oould 
not  expect  to  obtain  an  impartial  trial  of  the  cause.  The  appel- 
lant opposed  the  motion,  and  the  court  overruled  it.  Subse* 
quently,  the  appellant's  counsel  filed  a  similar  motion,  upon  the 
grounds  that  the  judge  of  the  court  was  so  prejudiced  against  the 
appellant  that  it  could  not  expect  an  impartial  trial,  which 
the  respondent  opposed,  and  the  court  also  overruled;  thereafter 
the  case  came  on  for  trial  before  a  jury.  In  impaneling  the 
jury,  the  respondent's  counsel  claimed  the  right  to  challenge 
those  they  saw  fit  who  were  tax-payers  in  the  county,  on  the 
grounds  of  implied  bias.  Accordingly,  a  number  who  were 
called  as  jurors  were  challenged  upon  said  grounds,  and  the 
court  sustained  the  challenges,  to  which  the  appellant's  counsel 
saved  exceptions.  After  the  court  had  made  such  ruling  the 
appellant's  counsel  interposed  a  challenge  to  one  T.  B.  Morgan, 
who  was  called  as  a  juror,  upon  the  6ame  grounds.  The  respond- 
ent's counsel  resisted  the  challenge,  and  the  court  overruled  it,  to 
which  the  appellant's  counsel  excepted,  and  then  challenged  the 
juror  peremptorily.  Another  juror  called  (R.  Sargeant)  was 
asked  by  the  appellant's  counsel  if  there  was  any  prejudice  or 
ill-feeling  then  existing  in  his  mind  against  the  present  County 
Court  of  Umatilla  County;  also,  if  there  was  any  such  pre- 
judice or  ill-feeling  growing  out  of  the  transaction  in  question ; 
which  several  questions  were  objected  to  by  the  respondent's 
counsel,  and  the  objections  severally  sustained  by  the  court,  and 
exceptions  duly  taken  to  the  rulings.  After  the  impaneling  of 
the  jury  was  completed,  the  parties  proceeded  to  introduce  their 
evidence  on  both  sides,  a  number  of  objections  were  made  and 
exceptions  taken  to  the  rulings  of  the  court  thereon.  We  have 
examined  the  various  exceptions  so  taken  and  are  of  the  opinion 
that  no  error  was  committed  in  respect  thereto  affecting  the  sub- 
stantial rights  of  the  appellant.  The  testimony  being  closed,  the 
court  gave  a  number  of  instructions  to  the  jury,  to  which  excep- 
tions were  taken  upon  the  part  of  the  appellant;  also,  a  number 
of  exceptions  were  taken  by  the  appellant's  counsel  to  the  refusal 
upon  the  part  of  the  court  to  give  certain  instructions  as  asked 
by  said  counsel.    The  instructions  asked;  and  those  given  that 
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bore  upon  the  merits  of  the  case,  are  the  following :  The  appel- 
lant's counsel  asked  the  court  to  instruct  the  jury  that,  '^before 
anj  recovery  could  be  had  in  the  action  they  must  find  that  the 
bridge  in  question  was  either  a  public  bridge  of  Umatilla  County 
in  fact,  or  was  knowingly  recognized  as  a  county  structure  by 
the  proper  officials  of  said  county  at  the  time  of  the  accident." 
This  instruction  the  court  gave  as  asked,  except  that  the  court 
omitted  the  words  "  at  the  time  of  the  accident,"  and  also  left 
out  the  word  "  any  "  between  the  words  "  before  "  and  "  recovery." 
The  court  also  instructed  the  jury  as  follows:  "If  you  find  that 
the  bridge  in  question  was  of  the  character  described  in  the  fore- 
going instruction,  before  any  recovery  could  be  had  in  this  action, 
you  must  find  that  the  proper  authorities  of  the  county  had  been 
notified  for  a  reasonable  time  prior  to  the  accident  of  the  defect- 
ive condition  of  the  bridge,  or  that  it  had  been  openly  and  noto- 
riously unsafe  to  such  an  extent  as  to  convey  notice  of  its 
defective  condition  for  a  reasonable  time  prior  to  the  accident 
By  a  reasonable  time  is  meant  such  time  as,  by  the  exercise  of 
diligence,  would  have  allowed  of  its  repair  or  the  prevention  of 
public  use.  If  you  find  that  the  breach  in  the  bridge  was  the 
result  of  an  internal  decay  of  its  supports,  not  perceptible  to  the 
observation,  the  defendant  is  not  liable  for  damages  resulting 
from  such  breach,  unless  actual  notice  of  the  unsound  condition 
of  such  supports  had  been  given  to  the  proper  officers  of  the 
county  for  a  reasonable  time  before  the  occurrence  of  the  acci- 
dent." These  instructions  were  certainly  as  fair  as  the  appellant 
had  a  right  to  claim.  We  have  always  doubted  the  soundness 
of  the  rule  which  allowed  a  recovery  against  a  county  for  such 
an  injury,  and  have  never  been  able  to  discover  any  such  relation 
between  a  county  and  its  officers  as  that  of  master  and  servant, 
or  principal  and  agent,  nor  how  the  doctrine  of  respondeat 
superior  could  be  made  applicable;  but  it  was  established  in 
this  State,  and  we  had  to  follow  it  until  the  l^islature  saw 
proper  to  change  it,  which  it  seems  to  have  done  at  the  last 
session  thereof.  (Session  Law  of  1887,  p.  45.)  The  act,  how- 
ever, does  not  affect  the  judgment  herein.  The  appellant's 
counsel  also  asked  the-court  to  instruct  the  jury  that  before  any 
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recovery  could  be  had,  the  plaintiff  must  have  submitted  to  them 
a  case  clear  of  contributory  negligence  on  his  part;  that  the 
injury  must  have  resulted  exclusively  from  the  negligence  of  the 
defendant,  before  it  could  be  called  upon  to  respond  in  damages 
therefor.  This  proposition  would  seem  to  imply  that  the 
plaintiflF  was  required  to  establish  that  he  was  not  guilty  of  neg- 
ligence in  the  a&ir,  which  is  not  the  rule.  He  was  obliged  to 
show  that  the  injury  was  received  in  consequence  of  the  defend- 
ant's Diligence,  and  would  not  then  be  entitled  to  recover  if  his 
proof  showed  that  he  was  also  guilty  of  negligence,  which  con- 
tributed to  the  injury.  In  other  words,  he  had  to  prove  that 
the  defendant's  n^ligence  occasionefd  the  injury  by  evidence 
that  did  not  implicate  himself  as  being  guilty  of  negligence  in 
the  affair,  contributing  to  the  result.  It  is  immaterial  whether 
a  plaintiff  in  such  a  case  is,  as  a  matter  of  fact,  guilty  of  n^li- 
genoe  or  not,  unless  the  evidence  upon  one  side  or  the  other 
shows  it.  If  it  does  not  appear  from  the  evidence  adduced  by 
the  plaintiff,  then  the  defendant  must  establish  it.  It  primarily 
belongs  to  the  defendant  to  prove  it  as  a  defense,  though  he 
may  avail  himself  of  the  benefit  of  evidence  tending  to  prove  it, 
appearing  from  the  plaintiff's  own  showing.  The  court  had 
already,  in  effect,  instructed  the  jury  that  the  respondent  was 
bound  to  exercise  such  care  as  a  man  of  ordinary  prudence 
would  use,  ordinarily,  while  driving  along  a  public  highway  or 
over  a  county  bridge;  that  is  clearly  inferable  from  the  twelfth 
instruction  given  to  the  jury,  and  this  we  think  is  all  that  could 
leasonably  have  been  asked.  The  court  had  also  told  the  jury 
that  slight  negligence  on  the  part  of  the  plaintiff,  which  did  not 
contribute  to  the  injury,  was  no  objection  to  his  right  to  recover. 
This  was  in  accordance  with  the  decision  of  this  court  in  BeqadJte 
V.  Peoples  Transportation  Company ^  2  Or.  200,  and  we  see 
no  reason  to  question  its  correctness.  The  appellant's  counsel 
also  requested  the  court  to  instruct  the  jury  that  if  they  found 
that  the  plaintiff  was  intoxicated  at  the  time  and  place  of  the 
accident,  the  burden  of  the  proof  was  upon  him  to  show  that  he 
exercised  due  care,  and  if  his  intoxication  contributed  to  the 
accident,  he  could  not  recover.    The  court  had  already  instructed 


320  Ford  v.  Umatilla  County.  [Sup.  Ct. 

Opiiiion  of  the  Gonrt^Tbayer,  J. 

the  jury  that  the  fact  as  to  whether  plaintiff  was  drank  or  not 
could  only  be  considered  by  them  in  relation  to  the  question  as 
to  whether  or  not  he  was  n^ligent;  that  drunkenness  was  not  a 
defense  by  way  of  contributory  n^ligenoe,  unless  it  was  the 
approximate  cause  of  the  injury  complained  of;  and  we  suppose 
the  court  concluded  that  it  had  given  upon  that  subject  all  the 
instruction  necessary— -at  any  rate^  the  judge  refused  to  give  the 
instruction  asked.  We  can  hardly  imagine  the  ground  upon 
which  the  instruction  asked  should  have  been  given.  Whether  the 
respondent  was  drunk  or  sober,  he  had  the  right  to  suppose  that 
a  bridge  open  to  the  use  of  the  public,  and  under  control  of  the 
county  officials,  would  bear  up  his  load  in  crossing  it.  Possibly 
his  judgment  as  to  its  strength  might  have  been  better  while 
sober  than  while  drunk;  but  the  appellant  can  claim  nothing 
upon  that  ground.  The  county,  by  leaving  the  bridge  open  to 
public  travel,  said,  in  effect,  that  it  was  secure,  and  because  the 
respondent  might  be  inclined  to  be  more  credulous  when  intoxi- 
cated than  when  sober,  it  was  no  fact  that  would  excuse  the 
appellant.  We  are  unable  to  discover  where  or  how  the  ques- 
tion of  n^ligenoe  could  have  arisen.  The  traveling  public  are 
not  required  to  be  bridge  inspectors  in  order  to  entitle  them  to 
recover  for  such  neglect,  and  their  attempting  to  cross  such  a 
structure,  circumistanced  as  this  one  seems  to  have  been,  under 
an  assumption  that  it  was  safe,  could  not  be  charged  as  con- 
tributory n^ligence,  whatever  .might  be  their  condition  as  to 
intoxication  or  sobriety.  There  is  no  pretense  that  respondent 
drove  his  team  carelessly  or  recklessly,  or  did  any  act  which  con- 
tributed to  the  injury  except  in  attempting  to  cross  the  bridge, 
and  the  appellant,  in  the  manner  before  suggested,  invited  him 
to  do  that.  If  the  burden  of  proof  is  to  be  shifted  in  such  a 
case  in  consequence  of  the  intoxication  of  the  plaintiff,  it  must 
be  upon  the  ground  that  a  drunken  man  is  presumed  to  be  care- 
less in  what  he  does;  and  that,  therefore,  proof  of  his  being 
drunk  authorizes  the  inference  that  he  is  guilty  of  n^ligence. 
The  law  will  not  excuse  a  person  who  has  committed  a  wrong 
because  he  was  intoxicated  at  the  time;  but  that  it  will  presume 
him  guilty  from  that  fact,  cannot  in  our  opinion  be  maintained. 
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If  the  respondent  was  intoxicated  at  the  time  of  the  occurrence, 
it  was  a  circumstance  tending  to  corroborate  proof  of  careless- 
ness; but,  standing  alone,  it  was  not  such  proof.  The  appellant 
had,  in  order  to  make  out  its  defense,  to  prove  that  the  respond- 
ent was  careless,  whether  drunk  or  sober,  unless,  as  before  sug- 
gested, such  proof  appeared  from  his  own  showing. 

The  appellant's  counsel  further  requested  the  court  to  instruct 
the  jury  that  if  they  found,  either  that  the  plaintiff  was  warned 
of  the  &ct  that  the  bridge  was  unsafe  before  the  team  that  was 
injured  was  driven  upon  it,  and  being  so  warned,  directed  and 
ordered  the  teams  to  be  driven  upon  it,  or  that  Sherman  Ford, 
the  driver  of  the  team  which  was  injured,  knew  that  the  bridge 
was  unsafe  before  he  drove  upon  it,  whether  he  communicated 
such  knowledge  to  the  plaintiff  or  not,  and  at  the  same  time  that 
the  bridge  might  readily  have  been  avoided,  they  must,  in  either 
of  such  cases,  return  a  verdict  for  the  defendant,  which  instruc- 
tion the  court  refused.  Upon  what  ground  the  instruction  was 
refused  does  not  appear.  The  evidence  in  the  bill  of  exceptions, 
tending  to  explain  the  exception  to  the  refusal  of  the  court  to 
give  the  instruction,  consists,  as  we  understand,  of  the  testimony 
of  Mr.  Pennington  as  to  what  the  said  Sherman  Ford  told  him 
r^arding  the  accident,  and  circumstances  under  which  it  occurred. 
Sherman  Ford  was  examined  oouoerning  the  matter  as  a  witness 
in  the  case,  and  denied  emphatically  that  he  warned  his  father, 
the  respondent,  as  to  the  bridge  being  unsafe,  or  of  the  latter's 
directing  or  ordering  him  to  drive  upon  it,  or  that  he  knew  that 
the  bridge  was  unsafe  at  the  time  he  drove  the  team  that  was 
injured  upon  it.  Mr.  Pennington,  however,  testified  that  said 
Sherman  told  him,  at  the  time  referred  to,  an  entirely  different 
story,  but  still,  did  that  establish  the  fact,  or  have  any  other 
effect  thaq  to  impeach  Sherman  Ford?  If  the  conclusion  indi- 
cated is  correct,  and  we  think  it  must  be,  there  was  no  testimony 
in  the  case  entitling  the  appellant  to  ask  for  said  instruction. 

The  instruction  given  by  the  court  in  regard  to  the  measure  of 

damages,  we  think  was  substantially  correct.     The  question  on 

that  point  merely  involved  the  loss  sustained  by  the  respondent 

as  the  direct  and  proximate  cause  of  the  appellant's  n^lect. 

ZY.Oik-81. 
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The  injury  was  to  a  kind  of  personal  property  that  the  jury  were 
competent  to  estimate,  almost  without  proof.  The  value  of  the 
property  affected  was  easily  ascertained,  and  we  cannot  see  but 
that  the  assessment  of  damages  was  entirely  fair  and  just  Such 
questions  are  so  much  within  the  province  of  a  jury  to  deter- 
mine, that  this  court  will  not  reverse  a  judgment  in  such  a  case, 
unless  a  rule  of  evidence  has  been  clearly  violated,  and  an  injus- 
tice been  done  the  party  in  consequence.  The  case  having  been 
submitted  to  the  jury,  they  made  answer  under  direction  of  the 
court  that  the  bridge  in  question  was  a  county  bridge  in  fact; 
that  it  was  knowingly  recognized  as  such  by  the  proper  officials 
of  the  county ;  that  it  was  defective  and  dangerous,  and  that  the 
county  officials  had  notice  of  its  condition  prior  to  the  happening 
of  the  accident ;  that  the  plaintiff  was  not  intoxicated  at  the  time 
and  place  of  the  accident,  and  that  Sherman  Ford  did  not  have 
notice  of  the  unsafe  condition  of  the  bridge  before  he  drove  his 
team  upon  it,  and  thereupon  returned  a  general  verdict  in  favor 
of  the  respondent  for  the  sum  of  seven  hundred  dollars,  upon 
which  the  judgment  appealed  from  was  entered.  Upon  the  ques- 
tions raised  by  the  appellant's  counsel  while  the  jury  were  being 
impaneled,  the  court  is  of  the  opinion  that  in  an  action  against  a 
county  to  recover  damages,  it  is  a  sufficient  ground  of  challenge 
for  implied  bias  under  the  laws  of  this  State,  that  the  juror 
called  to  try  such  action  is  a  tax-payer  in  such  county,  and  that 
such  challenge  may  be  taken  by  either  party  to  the  action ;  that 
the  Circuit  Court  in  this  case  properly  sustained  the  challenge 
taken  by  respondent's  counsel  upon  such  ground,  and  should 
have  sustained  the  challenge  taken  by  the  appellant's  counsel 
upon  that  ground;  but  we  are  of  the  opinion  that  the  latter, 
having  afterwards  challenged  the  juror  peremptorily,  thereby 
waived  his  challenge  for  cause.  By  adopting  that  course  he 
avoided  the  effect  of  the  rulings.  The  questions  put  by  the 
appellant's  counsel  to  the  juror  R.  Sargeant,  as  to  whether  there 
was  any  prejudice  existing  in  his  mind  against  tlie  County  Court 
of  Umatilla  County,  and  whether  there  was  any  such  prejudice 
or  ill-feeling  growing  out  of  the  transaction  then  before  the  court, 
were  proper  questions  under  a  practice  that  has  been  permitted 
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in  trial  ooarts  in  the  State,  thongh  we  are  not  aware  of  its  being 
authorized  by  statute.  Questious  of  that  character  are  asked  in 
order  to  ascertain  whether  or  not  any  grounds  of  challenge  exist. 
But  being  a  mere  question  of  practice  that  has  been  permitted  by 
sufferance  of  the  trial  courts,  this  court  will  not  undertake  to 
enforce  it.  The  appellant's  remedy,  where  the  court  refused  to 
allow  the  said  questions  to  be  asked  the  juror,  was  to  have  sub- 
mitted a  challenge  to  the  juror  for  actual  bias,  and  specified  the 
grounds  upon  which  it  was  taken.  Then,  if  the  respondent's 
counsel  had  excepted  to  the  challenge,  and  the  Circuit  Court 
determined  that  it  was  insufficient,  the  decision  thereon  could 
have  been  reviewed  by  this  court. .  Title  2  of  chapter  2  of  the 
Civil  Code  prescribes  the  mode  of  procedure  in  such  cases,  but 
as  the  matter  now  stands,  this  court  cannot  consider  it. 

It  follows  from  the  views  herein  expressed  that  the  judgment 
appealed  from  must  be  affirmed,  and  it  is  so  ordered. 

Petition  for  a  rehearing. 

Thayer,  J. — This  court  held,  in  this  case,  that  in  a  trial  of 
a  civil  action  against  a  county  for  damages  to  an  individual 
occasioned  by  an  alleged  n^Iect  upon  the  part  of  the  county,  a 
tax-payer  of  the  county  was  not  qualified  to  sit  as  a  juror,  and 
indicated  the  opinion  that  either  party  to  the  action  had  the 
right  to  challenge  a  juror  for  cause  upon  that  ground,  but  that 
where  the  challenge  was  interposed  upon  the  part  of  the  county, 
and  overruled  by  the  trial  court,  and  the  juror  was  afterwards 
challenged  peremptorily  upon  the  part  of  the  county,  it  would 
be  a  waiver  of  the  first  challenge. 

The  counsel  for  the  appellant  have  filed  a  petition  for  a 
rehearing,  and  in  support  thereof  have  cited  a  number  of  author- 
ities, in  which  it  has  been  held  that  a  peremptory  challenge 
made  after  a  challenge  for  cause  had  been  overruled  by  the  trial 
court  was  not  such  waiver,  where  it  was  shown  by  the  record 
that  the  party  had  exhausted  his  peremptory  challenges  before 
the  panel  was  completed ;  which  fact,  they  claim,  is  shown  by 
the  record  in  this  case.  We  have  inspected  the  record,  and  find 
that,  upon  the  trial  of  the  cause  in  the  court  below,  the  respond- 
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ent  challenged  several  jurors  for  implied  bias,  because  they  were 
tax-payers  of  the  county.  In  each  instance  the  court  sustained 
the  challenges,  and  excluded  the  jurors  challenged  from  the 
panel.  The  appellant's  counsel  then  severally  challenged  three 
jurors  for  like  cause,  but  the  court  refused  to  sustain  these  chal* 
lenges,  to  which  ruling  an  exception  was  taken ;  and  said  coun- 
sel then  challenged  each  of  said  jurors  peremptorily.  These 
three  challenges  exhausted  the  appellant's  peremptory  challenges 
before  the  jury  was  completed,  but  no  further  objection  seems  to 
have  been  made  in  filling  the  panel.  Since  the  petition  for  a 
rehearing,  we  have  made  a  further  examination  of  the  question, 
as  to  the  effect  of  overruling  a  challenge  for  bias,  where  the 
party  interposing  it  has  subsequently  challenged  the  juror  per- 
emptorily. The  general  rule  upon  the  subject  seems  to  be,  that 
if  the  trial  court  erroneously  refuses  to  allow  a  challenge,  and 
the  party  making  it  then  excludes  the  juror  by  a  peremptory 
challenge,  the  error  of  the  court  is  waived  if  a  jury  is  obtained 
before  the  party  against  whom  the  error  is  committed  has 
exhausted  his  peremptory  challenges;  otherwise  the  error  is 
deemed  material.  (People  v.  Weil,  40  Cal.  268;  Hubbard  v. 
BuOege,  57  Miss.  7;  HaHnett  v.  State,  42  Ohio  St.  568;  State  v. 
Browriy  15  Kan.  400;  Iverson  v.  State,  52  Ala.  170;  Bgarano 
V.  State,  6  Tex.  App.  265;  Robinson  v.  Bandcdl,  82  HI.  521; 
Burt  V.  Panjaud,  99  U.  S.  180;  Benton  v.  State,  30  Ark, 
328;  State  of  Nevada  v.  Raymond,  11  Nev.  98.)  In  the 
latter  case,  a  further  qualification  of  the  rule  as  to  the  error 
becoming  material  is  made,  and  is  to  the  effect  that  an  injury 
could  only  arise  where  the  challenging  party  was  compelled  to 
exhaust  all  his  peremptory  challenges,  and  afterwards  was  com- 
pelled to  have  an  objectionable  juror  placed  on  the  panel  for 
want  of  another  challenge;  and  they  all  proceed  upon  the  theory 
that  the  party  will  be  presumed  to  have  been  injured  by  the 
ruling  where  he  has  been  forced  to  exhaust  all  his  peremptory 
challenges.  And  in  all  of  them  I  believe  the  challenge  for 
cause  was  on  account  of  bias  against  the  party  interposing  it, 
and  the  peremptory  challenge  was  resorted  to  in  order  to  exclude 
a  juror  in  consequence  of  such  bias;  that  the  party  had  no  alter- 


June,  1887.]      Pobd  v.  Umatilla  County.  825 


Petition  for  Behearing— Thayer,  J. 


Dative  but  to  permit  a  juror,  evidently  prejudiced  against  him, 
and  disqualified  in  consequence  of  such  prejudice,  to  sit  in  the 
case,  or  to  use  one  of  the  peremptory  challenges  to  get  rid  of  him. 
It  may  be  well  doubted  whether  the  fact  that  the  party  chal- 
lenging in  such  case  exhausted  all  his  peremptory  challenges 
before  the  panel  was  filled,  is  sufficient  of  itself  to  authorize  the 
inference  that  he  has  been  injured  in  consequence  of  the  erro- 
neous ruling.  The  subsequent  jurors  in  the  case  may  have  all 
been  acceptable  to  him,  and  if  he  had  had  more  peremptoiy  chal- 
lenges, would  not  have  desired  to  use  them. 

The  further  test  of  the  error  having  been  prejudicial  to  him, 
required  in  the  Nevada  case,  referred  to  above,  seems  to  be 
reasonable.  The  court  there  held,  that  if  a  juror  is  challenged 
for  cause,  that  challenge  is  overruled,  and  he  is  then  challenged 
peremptorily.  There  does  not  necessarily  arise  any  inference  that 
the  challenging  {)arty  is  thereby  injured ;  and  that  is  in  harmony 
with  all  the  other  decisions  cited.  When,  then,  will  it  be 
inferred  that  he  has  been  injured?  Will  it  be  when  he  has 
made  all  his  peremptory  challenges,  or  when  he  has  been  com- 
pelled to  accept  of  an  obnoxious  juror  in  consequence  of  his  hav- 
ing been  compelled  to  exhaust  them?  The  record  in  this  case 
fails  to  show  the  existence  of  the  latter  alternative,  or  that  any 
of  the  jurors  were  tax-payers  of  the  county. 

There  is  another  feature  in  this  case  that,  to  my  mind,  has 
an  important  bearing.  The  ground  of  the  appellant's  chal- 
lenge for  cause  was  for  a  particular  disqualification  of  the  juror. 
It  was  not  because  he  was  prejudiced  or  biased  against  the  appel- 
lant, but  because  he  had  an  interest  in  the  event  of  the  action, 
which,  under  the  wording  of  the  statute,  rendered  him  incom- 
petent to  sit.  That  interest,  however,  was  of  such  a  character  as 
to  incline  the  juror  to  favor  the  appellant,  and  the  challenge  for 
cause,  therefore,  was  necessarily  technical.  The  appellant  was 
not  compelled  to  resort  to  a  peremptory  challenge  in  order  to 
exclude  the  juror  for  grounds  for  which  he  had  been  challenged 
for  cause.  Thete  must  have  been  an  entire  different  reason 
from  that  for  excluding  him.  His  being  a  tax-payer  of  the 
county  interested  him  in  deciding  in  its  favor,  and  the  appel- 
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lant's  counsel  certainly  must  have  had  other  reasons  for  object- 
ing to  his  sitting.  I  have  grave  doubts  as  to  whether  the  refusal 
to  sustain  such  challenge  for  cause  as  the  one  under  consider- 
ation would,  in  any  event,  be  such  an  error  as  would  justify  the 
reversal  of  a  judgment.  It  would  be  difficult  to  determine  how 
the  party  in  such  a  case  could  be  injured  by  the  error.  It 
seems  to  me,  at  least,  that  where  a  challenge  to  a  juror  is  made 
by  a  party  for  cause,  which  under  no  circumstances  could  be 
prejudicial  to  the  party,  and  the  challenge  is  interposed  as  a 
mere  technical  right  under  the  statute,  that  the  party  must 
stand  upon  his  strict  right,  and  that  if  he  take  a  subsequent  step 
in  the  proceedings,  and  objects  to  the  juror,  evidently  for  other 
reasons,  he  should  be  deemed  to  have  waived  his  right  to  insist 
upon  the  former  objection.  I  attach  very  little  importance  to 
the  claim  that  the  appellant  was  compelled  to  exhaust  all  his 
peremptory  challenges  under  any  view  of  this  ckse. 

The  challenges  for  cause,  under  the  circumstances,  were 
sought  to  be  used  as  a  kind  of  expedient — were  employed  as  a 
sort  of  substitute  for  peremptory  challenges,  when  the  latter  in 
strictness  were  the  appropriate  ones  to  be  employed.  The 
appellant's  counsel  will  not  candidly  claim  that  they  desired  any 
of  the  jurors  that  were  drawn  to  be  excluded  simply  because 
they  were  tax-payers  of  the  county  of  Umatilla.  If  the  grounds 
of  the  challenge  for  cause  had  been  of  such  a  nature  as  would 
have  been  likely  to  prejudice  the  juror  against  the  appellant, 
and  the  latter  had  been  put  to  its  peremptory  challenge  in  order 
to  exclude  him,  there  would  be  more  reason  for  claiming  that 
the  error  was  prejudicial.  But  under  the  circumstances,  as  they 
exist,  no  such  presumption  can  be  drawn. 

The  petition  for  a  rehearing  will  therefore  be  denied. 
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[FUed  October  17, 1887.] 

JORDAN,    Respondent,    v.    LA    VINE    et   aiu,  Ap^ 

BELLANIS. 

Uai>KBTAKiNO— LiABnjn  or  Bttbxxibs  fob  Goers.— A  surety  in  an  ondertakiDg, 
"for  the  payment  of  each  sum  as  may  from  any  oanae  be  adjudged  against  the 
plaiMtif^"  is  liable  for  the  costs  of  the  action.  (Following  OaiHUm  y.  Dixon,  li 
Or.  294.) 

Appeal  from  Multnomah  County.    Affirmed. 

W.  T.  Bumey,  for  Respondent. 

D.  jB.  Murphy,  for  Appellants. 

Lord,  C.  J. — This  appeal  is  brought  from  a  judgment  against 
the  defendants  on  their  demurrer  to  the  plaintiff^s  complaint. 
The  action  was  on  an  undertaking  for  the  recovery  of  personal 
property  of  the  defendant  La  Vine,  and  his  sureties  as  co-defend- 
ants. The  question  of  law  raised  on  tlie  facts  is  identical  in 
principle  with  that  decided  in  Carlton  v.  Diaxwi,  14  Or.  294.  It 
was  held  in  that  case,  upon  a  condition  in  an  undertaking  as 


330  Sweeney  v.  McLeod.  [Sup.  Ct. 


opinion  of  the  Goort—Stnhan,  J. 


here,  "  for  the  paymeDt  of  such  sum  as  may,  from  any  cause,  be 
adjudged  against  the  plaintiff,"  upon  a  judgment  adverse  to  the 
plaintiff,  that  the  sureties  in  the  undertaking  are  liable  for  the 
costs.  (See  Tibbs  v.  (yOmner,  28  Barb.  538.)  In  the  original 
action  the  defendant  La  Vine  was  plaintiff.  As  the  case  cited 
was  inadvertently  overlooked  by  counsel,  and  as  nothing  has 
been  suggested  to  impeach  the  correctness  of  that  determination, 
it  must  govern  in  the  decision  of  this  case,  and  consequently,  the 
judgment  is  affirmed. 


psiled  Gotober  17. 1887.] 

W.    W.    SWEENEY,  Respondent,  v.    L.   J.    McLEOD 
ET  AL.,  Appellants. 

GoHTEAOT— Lobby  Sxbticbs — Pubuo  Pouot.— A  contract  whereby  one  uader- 
takes  to  perform  "lobby  servicee"  for  another  for  a  consideration  ia  against 
public  policy  and  void. 

Bbctioit  638  oy  thx  Cbiminal  Oodb—Effbot  of. —The  sole  parpoae  and  effect  of 
this  section  was  to  make  lobbying  under  the  circamstanoes  tiierein  described 
cnminalt  and  not  to  render  lobbying  under  any  conditions  so  fur  lawful  that  the 
courts  would  enforce  contracts  for  auoh  serrioes. 

Appeal  from  Multnomah  County.    Reversed. 

Zera  Snow,  for  Appellants. 

H.  T.  Bingham,  for  Respondent. 

Strahan,  J. — The  material  portions  of  the  complaint  in  this 
action  are  as  follows :  That  on  the  twelfth  day  of  December, 
1886,  the  defendants  employed  plaintiff  as  their  agent,  to  pro- 
cure evidence  to  be  submitted  to  the  l^islature  of  the  State  of 
Oregon,  which  was  soon  thereafter  to  convene,  or  to  such  com- 
mittee of  said  legislature  as  might  be  appointed  to  investigate 
the  subject,  that  the  method  of  taking  salmon  fish  by  means  of 
fish-wheels  at  the  fishery  of  the  defendants  at  Celilo,  Oregon, 
was  not  detrimental  to  the  salmon  fishing  interests  of  the  State, 
and  was  not  more  destructive  offish  than  other  methods  of  cap- 
ture.   And  they  employed  plaintiff  to  attend  said  session  of  the 
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l^slature,  and  by  means  of  all  legUimcxte  importunUy  and  sab- 
mission  of  evidence,  to  prevent  the  passage  of  any  law"prohibit- 
ing  the  taking  of  salmon  by  fish-wheels.  And,  as  a  consideration 
for  such  services,  to  be  done  and  performed  by  the  plaintiff  for 
the  defendants  as  aforesaid,  defendants  agreed  and  promised  to 
pay  the  plaintiff  as  much  as  his  said  services  were  reasonably 
worth,  and  to  pay  him  for  all  moneys  he  should  pay  out  in  the 
doing  of  said  services  for  which  he  was  employed  by  the  defend- 
ants, as  aforesaid,  and  also  agreed  to  pay  him  his  outlay  in 
expenses  in  attending  the  said  session  of  the  legislature.  That 
in  pursuance  of  said  hiring  and  agreement,  plaintiff  did  procure 
such  evidence,  and  did  submit  the  same  to  the  several  committees 
appointed  by  the  legislature  for  the  investigation  of  fish-wheels 
for  the  taking  of  salmon  fish  by  the  defendants  and  others,  and 
by  his  ^orta  induced  favorable  reports  by  the  said  committees  allow- 
ing the  use  of  fish-wheels,  but  providing  for  open  days  in  each 
week  when  the  wheels  should  not  be  used  for  the  taking  of  fish ; 
and  finally  succeeded  in  preventing  any  legislaiion  prohibiting  the 
vse  of  fish-wheels  for  the  taking  of  salmon  fish.  The  amended 
complaint  then  alleges  various  sums  of  money  paid  out  by  plaint- 
iff as  "expenses  necessarily  incurred,"  amongst  which  are  one 
hundi'ed  dollars  paid  Henry  Johnson,  and  fifteen  dollars  for  three 
boxes  of  cigars  used  in  the  entertainment  of  members  of  the  legis- 
lature while  in  the  employment  of  defendants  as  aforesaid. 

The  defendants'  answer  denies  the  material  all^ations  of  the 
complaint,  and  then  alleges,  by  way  of  separate  defense,  that 
about  the  12th  of  December,  1886,  the  defendants  engaged  the 
plaintiff  to  attend  the  session  of  the  l^islature  of  the  State  of 
Or^on,  thereafter  shortly  to  convene,  and  to  appear  before  said 
legislature  and  said  committees  of  said  body  as  might  have  the 
subject  in  chai^,  then  and  there  to  make  any  argument  and 
showing  that  the  taking  of  fish  by  means  of  fish-wheels  was  not 
injurious  to  the  fishing  interests  of  the  State;  that  at  the  time 
of  such  employment,  plaintiff  had  been  engaged  by  other  persons 
interested  in  and  engaged  in  the  business  of  fishing  by  means  of 
fish-wheels,  for  a  similar  service  in  their  behalf  by  the  plaintiff; 
in  consideration  whereof  the  plaintiff  agreed  to  accept  and  receive 
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from  the  defendants  the  sum  of  ninety  dollars  in  full  satisfaction 
and  settlement  for  all  service  rendered  under  the  engagement  and 
employment  by  the  defendants,  as  aforesaid,  and  of  all  expenses 
incurred  in  the  course  of  the  same,  which  sum  was  then  and 
there,  at  the  time  of  such  engagement  and  shortly  thereafter,  and 
prior  to  the  commencement  of  this  action,  paid  to  plaintiff  by  the 
defendants,  and  the  plaintiff  agreed  to  perform  no  service  and 
incur  no  expense  other  than  such  as  by  the  said  sum  of  ninety 
dollars  would  be  thereby  paid  for,  and  that  this  is  the  same 
service  mentioned  in  complaint  and  none  other.  A  further 
defense  alleges  that  at  and  during  all  the  time  mentioned,  while 
the  plaintiff  was  performing  such  service,  he  was  also  secretly  in 
the  employment  of  other  persons  representing  the  same  interests, 
and  received  divers  sums  of  money  therefor  and  kept  the  same 
concealed  from  the  members  of  the  legislature;  but  on  the  con- 
trary, the  plaintiff  gave  it  out  and  caused  it  to  be  understood 
among  members  of  the  legislature  that  he  was  not  so  employed 
by  any  persons  interested  in  the  taking  of  fish  by  means  of  fish- 
wheels,  and  had  no  pecuniary  interest  therein,  but  was  acting 
wholly  in  the  public  interests,  biased  by  no  private  interest  or 
employment,  intending  then  and  there  and  thereby  to  exercise  a 
greater  influence  with  said  members  of  the  legislature  and  of  said 
committees,  and  intending  then  and  thereby  and  by  the  secrecy 
and  deception  aforesaid  to  corrupt  the  judgment  and  understand- 
ing of  the  said  legislature,  and  of  the  members  thereof. 

Another  defense  alleges  that  for  ninety  dollars  the  defendants 
employed  the  plaintiff  to  appear  before  the  legislature,  then 
about  to  convene,  and  make  an  argument^  and  by  means  thereof 
a  showing  before  such  legislature  and  such  committees  thereof 
as  might  have  the  subject  in  charge,  that  the  taking  of  salmon 
by  means  of  fish-wheels  was  not  injurious  to  the  fishing  interests 
of  the  State,  and  not  more  injurious  than  the  taking  of  fish  by 
other  means.  That  plaintiff  failed  to  appear  before  the  legisla- 
ture, or  any  committee  thereof,  or  to  make  any  argument^  but 
instead  thereof  did  then  and  there  act  wholly  as  a  "  lobby  mem- 
ber"  in  the  interests  of  the  taking  of  fish  by  means  of  fish-wheels, 
and  then  and  there  in  the  lobby  chambers  and  corridors  of  said 
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legislative  hall,  and  on  the  street,  and  at  the  hotels  and  boarding- 
houses  in  the  town  of  Salem,  when  said  l^islatare  convened, 
personally  importuned  divers  and  sundry  members  of  said  legis- 
lature and  of  its  committees  in  the  interests  of  the  taking  of  fish 
by  means  of  fish-wheels,  and  did  then  and  there,  as  such  "  lobby 
member,''  at  the  places  aforesaid,  seek  to  use  his  personal 
influence  with  the  members  of  said  legislature  and  of  said 
committees,  with  many  of  whom  the  plaintiff  was  personally 
acquainted,  in  the  interest  of  fishing  by  means  of  fish-wheels ; 
and  did  expend  of  the  money  so  paid  plaintiff  as  aforesaid,  lai^ 
sums  of  money  in  liquors,  cigars,  and  dinners,  in  entertaining 
said  members  of  said  l^islature  and  of  said  committees,  etc.; 
and  concealed  from  said  members  and  committees  the  fact  of 
plaintiff's  said  employment.  The  new  matter  in  the  answer  is 
all  denied  by  the  reply.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum  of  two  hundred  and  eighty- 
one  dollars,  from  which  judgment  an  appeal  is  brought  to  this 
court. 

On  the  trial  in  the  court  below,  the  evidence  on  the  part  of  the 
plaintiff  tended  to  show  that  about  the  8th  of  December,  1886, 
it  was  arranged  between  plaintiff  and  defendants  that  plaintiff 
should  immediately  enter  the  service  of  the  defendants  as  a  detect- 
ive  and  agent,  to  keep  them  advised  and  informed  as  to  what 
was  going  on  witli  respect  to  rumored  hostile  action  against  fish- 
ing by  fish-wheels  by  various  persons  interested  adversely  to  the 
defendants,  and  that  such  service  was  to  continue  during  the  ses- 
sion of  the  legislature ;  and  that  for  such  service  the  plaintiff  was 
to  receive  a  reasonable  sum,  and  be  re-imbursed  all  his  expenses 
incurred  and  paid  out  by  him  in  the  service ;  that  he  incurred 
the  expenses  set  out  in  the  amended  wmplaint,  and  that  his 
services  were  reasonably  worth  two  hundred  dollars  per  month. 
On  the  part  of  the  defendants,  the  evidence  tended  to  prove  that 
in  December  the  defendant  McLeod  heard  that  plaintiff  was 
engaged  to  represent  the  fish-wheel  men  at  the  coming  session  of 
the  legislature,  where  it  was  supposed  measures  antagonistic  to 
fish-wheels  were  to  be  pressed,  and  he  wrote  to  plaintiff  inquir- 
ing of  him  what  was  going  to  be  done,  and  what  it  would  cost 
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to  let  '*  US  "  (defendants)  into  the  fight.  The  plaintiff  then  came 
to  Celilo,  and  he  came  a  number  of  times  afterward  without 
defendant's  solicitation.  He  wanted  money,  and  talked  about 
liis  going  to  Salem  when  the  l^islature  convened.  He  said  he 
knew  many  of  the  members  and  had  a  personal  influence  with 
them,  and  that  he  could  do  a  great  deal  to  prevent  hostile  l^s- 
lation ;  that  he  had  experience  in  that  class  of  work,  and  if  neces* 
sary,  could  steal  any  bill  that  might  be  passed;  that  he  had  done 
that  in  Washington  Territory;  that  be  must  have  money  to  go 
on.  Witness  McLeod  told  him  he  could  make  no  contract  with 
him  till  Mr.  Taffe  returned  from  the  East;  but  plaintiff  per- 
sisted in  wanting  money,  and  said  he  was  on  his  way  to  Alkali 
to  see  some  of  the  members  of  the  l^slature  whom  he  knew, 
and  with  whom  he  had  personal  influence.  The  defendant  then 
gave  him  twenty  dollars,  but  did  not  direct  him  what  to  do  with 
it,  nor  did  he  say  what  he  would  do  with  it.  Subsequently 
plaintiff  again  came  to  Celilo  without  solicitation  and  wanted 
moQey  to  go  to  Salem.  Defendant  McLeod  told  him  he  could 
make  no  contract  with  him  because  Mr.  Taffe  was  still  East. 
He  persisted  in  wanting  money,  and  defendant  McLeod  finally 
gave  him  seventy  dollars  more  to  get  rid  of  him,  and  told  him 
to  work  as  far  as  that  would  go,  and  when  his  money  gave  out 
he  was  to  stop,  IJever  told  him  what  he  was  to  do  for  it,  nor 
did  plaintiff  tell  defendant  what  he  would  do  with  it.  Never 
engaged  plaintiff  to  perform  any  service,  nor  agreed  to  re-imbaree 
him  in  his  expenses  at  Salem  or  elsewhere,  nor  agreed  that 
McLeod  &  Co.  should  pay  him  for  any  service  or  any  expense. 
Never  authorized  the  incurring  or  paying  any  of  the  items 
charged  in  the  amended  conjplaint.  That  in  January,  1887, 
after  Mr.  Taffe's  returq  from  the  East,  defendants  were  on  their 
way  from  the  Dalles  to  Celilo,  and  found  plaintiff  on  the  train. 
He  again  wanted  money.  Mr.  Taffe  and  he  were  talking  about 
what  could  be  done  if  a  bill  were  passed;  to  which  plaintiff 
replied :  "  Well,  I  could  steal  the  bill.  The  clerk  of  the  Senate 
was  elected  by  me  and  owes  his  position  to  me,  and  I'd  steal  the 
bill." 
Th^  vcyidence  of  J.  H.  Taffe,  one  of  the  defendants,  tended  to 
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prove  that  he  and  McLeod  saw  plaintiff  on  the  train  at  the 
Dalles  about  the  26th  of  January,  1887.  That  witness  then 
asked  plaintiff  what  he  could  do  if  a  bill  should  be  passed 
injurious  to  the  fish-wheel  men.  He  said  he  could  steal  the  bill. 
Witness  asked  him  how.  He  answered :  "  Well,  I  can't  exactly 
tell  you  how,  but  the  clerk  of  the  Senate  owes  his  position  to 
me,  and  I  could  steal  it,  through  him.'' 

At  the  conclusion  of  the  evidence  the  defendants'  counsel 
asked  the  court,  among  other  things,  to  charge  the  jury  as  fol- 
lows: ^^That  if  the  contract  between  the  plaintiff  and  defendant 
was  that  plaintiff  should  attend  the  session  of  the  legislature, 
and  there  to  lobby  with  the  members  thereof  against  a  bill  there 
pending,  antagonistic  to  the  taking  of  salmon  fish  by  fish- 
wheels,  and  by  lobby  services  prevent  the  passage  of  such  a  law, 
he  could  not  recover  thereon." 

Defendants'  counsel  further  asked  the  court  to  instruct  the 
jury  as  follows :  "  That  if  it  was  the  understanding  between  the 
plaintiff  and  defendants  that  plaintiff  should  attend  at  the  ses- 
sion of  the  legislature,  and  there  privately  importune,  converse 
with,  and  persuade  members  of  the  legislature  in  the  interests  of 
the  defendants,  against  any  measures  pending  before  the  legisla- 
ture antagonistic  to  the  taking  of  salmon  fish  by  means  of  fish- 
wheels,  he  cannot  recover."  Defendants'  counsel  further  asked 
the  court  to  instruct  the  jury  as  follows:  "That  if  it  was  the 
understanding  between  plaintiff  and  defendants  that  the  plaintiff 
should  attend  the  session  of  the  legislature,  and  by  exercising, 
and  seeking  to  exercise,  his  personal  influence  with  members  of 
the  l^islature  in  the  interests  of  the  defendants,  and  by  means 
of  such  influence,  and  by  then  lobbying  for  the  defendants,  pre- 
vent or  aid  in  preventing  any  legislation  forbidding  the  taking 
of  salmon  fish  by  means  of  fish-wheels,  he  could  not  recover,  nor 
could  he  recover  for  any  expenses  incurred  while  engaged  in 
such  service." 

These  instructions,  with  others  asked  by  the  defendants, 
embracing,  in  substance,  the  same  l^al  propositions,  were 
refused  by  the  court,  to  which  an  exception  was  taken.  The 
court,  then,  of  its  own  motion^  gave  the  jury  the  following 
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instruction:  "By  section  638  of  the  Criminal  Code,  it  is  made 
a  misdemeanor  for  any  person,  being  an  agent  of  another  inter- 
ested in  the  passage  or  defeat  of  any  measure  before  the  legisla- 
ture, in  relation  to  such  measure  to  converse  with  and  explain,  or 
in  any  manner  attempt  to  influence  any  member  of  the  l^isla- 
ture  in  relation  to  such  measure  without  first  truly  and  com* 
pletely  disclosing  to  such  member  the  interest  of  the  person 
whom  he  thus  represents;  and  if  it  was  the  contract  between 
the  plaintiff  and  defendants  that  the  plaintiff  should  perform  his 
service  without  disclosing  truly  and  completely  the  interests  of 
the  defendants,  he  cannot  recover;  but  on  the  other  hand,  the 
plaintiff  had  the  right  to  contract  with  the  defendants  that  the 
plaintiff  should  go  to  the  legislature,  and  after  truly  and  com- 
pletely disclosing  the  interests  of  the  defendants,  oppose  and 
prevent  the  passage  of  any  law  antagonistic  to  the  defendants' 
interests  by  public  discussion,  argument,  or  submission  of  evi- 
dence, or  by  privately  and  not  openly  conversing  with  and 
importuning  individual  members,  and  of  its  committees  in 
defendants'  interests,  and  by  exercising  and  seeking  to  exercise 
a  personal  influence  with  them  in  the  defendantfi'  interests;  pro- 
vided, that  all  the  while  such  member  or  members  had  been 
truly  and  completely  informed  by  the  plaintiff  of  the  interests 
in  behalf  of  which  plaintiff  was  working,  and  of  his  own  interest 
therein ;  and  the  plaintiff  can  recover  for  such  services,  if  he  was 
retained  to  perform  the  same,  and  for  all  expenses  allied  in  the 
complaint,  if  they  were  incurred  and  paid  out  by  him,  if  the 
plaintiff  (defendants)  promised  to  re-imburse  his  expenses,  except 
that  the  plaintiff  cannot  recover  for  the  items  of  fifteen  dollars 
allied  to  have  been  expended  for  cigars  in  entertaining  mem- 
bers of  the  legislature  while  he  was  engaged  in  such  service." 

The  first  question  demanding  our  attention  is  the  refusal  of 
the  court  to  give  the  instructions  asked  by  appellant  These 
instructions  all,  in  effect,  assert  the  same  principle,  though  some- 
what varied  in  form,  and  we  think  they  contain  a  correct  state- 
ment of  the  law  applicable  to  the  particular  facts  before  the  jury, 
and  that  it  was  error  to  refuse  them.  It  is  against  public  policy 
for  any  person  to  hire  himself  out  to  perform  lobby  services  for 
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another,  and  all  contracts  made  or  other  acts  done  in  furtherance 
of  sudi  purpose  are  illegal,  and  furnish  no  cause  of  action  what- 
ever for  or  against  any  one.  In  Pcwera  v.  SMnner,  34  Vt.  274, 
the  principle  is  thus  stated:  ^^It  has  heen  settled  by  a  series  of 
decisions,  uniform  in  their  reason,  spirit,  and  tendency,  that  an 
agreement  in  respect  to  services  of  a  lobby  agent,  or  for  the  sale 
by  an  individual  of  his  personal  influence  and  solicitations  to 
procure  the  passage  of  a  public  or  private  law  by  the  l^islature, 
is  void,  as  being  prejudicial  to  sound  legislation,  manifestly 
injurious  to  the  interests  of  the  State,  and  in  express  and  unques- 
tionable contravention  of  public  policy.^'  {^(Xvppmger  v.  fllep- 
haxigh,  6  Watts  &  S.  315;  Woodi  v.  McOann,  6  Dana,  366; 
MarskaU  v.  BaUimare  &  Ohio  R.  R.  O.  16  How.  314;  Harris 
V.  Boofsj  10  Barb.  489 ;  Rose  v.  Trwjix,  21  Barb.  361 ;  Brycm  v. 
Reynolds^  5  Wis.  200.)  "  The  principle  of  these  decisions  has  no 
relation  to  the  equities  between  the  parties,  but  is  controlled 
solely  by  the  tendency  of  the  contract ;  and  it  matters  not  that 
nothing  improper  was  done,  or  expected  to  be  done  under  it. 
The  law  will  not  concede  to  any  man,  however  honest  he  may 
be,  the  privily  of  making  a  contract,  which  it  would  not 
recognize  when  made  by  designing  and  corrupt  men.  A  person 
may  without  doubt  be  employed  to  conduct  an  application  to  the 
l^slature  as  well  as  to  conduct  a  suit  at  law,  and  may  contract 
for  and  receive  pay  for  his  services  in  preparing  and  presenting 
a  petition,  or  other  documents,  in  collecting  evidence,  in  making 
a  statement  or  exposition  of  facts,  or  in  preparing  or  making  an 
oral  or  written  argument ;  provided  all  these  are  used,  or  designed 
to  be  used,  either  before  the  hgidatwre  iUdf,  or  some  committee 
thereof  a«  a  body;  but  he  cannot  with  propriety  be  employed  to 
exert  his  personal  influence,  whether  it  be  great  or  little,  with 
tTidimdual  members,  or  to  labor  privately  in  any  form  with  them  out 
of  the  legidative  haUa  in  &vor  of  or  against  any  fact  or  subject 
of  legislation/' 

In  Qq^nger  v.  Hepbavgh,  mpra,  it  is  said :  ^^  It  matters  not 
that  nothing  improper  was  done  or  expected  to  be  done  by  the 
plaintiff.  It  is  enough  that  such  is  the  tendency  of  the  contract 
that  it  is  contrary  to  sound  morality  and  public  policy,  leading 
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Deoessarily,  in  the  hands  of  designing  and  corrupt  men,  to  the 
nse  of  an  extraneous,  secret  influence  over  an  important  branch 
of  the  government.  It  may  not  corrupt  all ;  but  if  it  corrupts 
or  tends  to  corrupt  some,  or  if  it  deceives  or  tends  to  deceive 
some,  that  is  sufficient  to  stamp  its  character  with  the  seal  of 
disapprobation  before  a  judicial  tribunal.^'  And  to  the  like  eSect 
is  Brown  v.  Broum^  34  Barb.  533;  Oooh  v.  Shipman,  24  111. 
614;  MUb  V.  MUla,  10  N.  Y.  543;  Trist  v.  CbM,  21  Wall. 
441 ;  Woods  v.  McCanUy  6  Dana,  366 ;  Frost  v.  Inhabitants  of 
Bdmont,  6  Allen,  152 ;  Harris  v.  Simmsm,  28  Hun,  318 ;  Usher 
V.  McBrainey,  3  Dill.  385,  n.;  Tool  Oo.  v.  Norris,  2  Wall.  45; 
IfoBratn^  v.  Chandler,  22  Ean.  692.  The  last  case  cited 
states  the  rule  thus:  ''The  contract  of  an  attorney  for  services 
as  such,  whether  the  services  are  to  be  rendered  before  a  court, 
a  department  of  the  government,  or  a  legislative  body,  is  valid, 
and  upon  performance  of  the  service  a  recovery  can  be  had. 
The  contract  of  a  lobbyist,  in  the  sense  in  which  that  term  is  now 
used,  for  his  services  as  such,  is  against  public  policy  and  void. 
When  there  is  a  single  contract,  and  the  services  contracted  for 
and  rendered  are  partially  those  of  an  attorney,  and  partially 
those  of  a  lobbyist,  and  blended  together  as  part  and  parcel  of  a 
single  employment,  the  entire  contract  is  vitiated.  That  which 
is  bad  destroys  that  which  is  good  and  they  perish  together.'^ 

Construing  section  638.  Nor  can  we  give  our  assent  to  the 
application  which  the  learned  circuit  judge  made  of  section  638 
of  the  Criminal  Code.  That  section  provides:  "If  any  person, 
having  any  interest  in  the  passage  or  defeat  of  any  measure 
before,  or  which  shall  come  before,  either  house  of  the  l^isla- 
tive  assembly  of  this  State,  or  if  any  person  being  the  agent  of 
another  so  interested  shall  converse  with,  explain  to,  or  in  any 
manner  attempt  to  influence  any  member  of  such  assembly  hj 
relation  to  such  measure,  without  first  truly  and  completely  dis  • 
closing  to  such  member  his  interest  therein,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  three  months,  nor  more  than  one  year, 
or  by  fine  not  less  than  fifty  dollars,  nor  more  than  five  hundred 
dollars.^' 
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This  section  ought  not  to  be  so  construed  as  to  render  any 
contracts  valid  which  would  have  been  void  if  it  had  not  been 
enacted.  Such  was  not  its  purpose.  It  does  not  render  con- 
tracts valid,  made  to  secure  lobby  services,  if  they  were  made 
under  such  circumstances  that  the  lobbyist  could  not  be  pun- 
ished criminally.  This  would  be  extending  the  effect  of  this 
enactment  very  much  beyond  what  we  conceive  to  have  been  its 
object.  It  sole  purpose  was  to  make  lobbying  under  certain 
conditions  Grimmcdf  but  not  to  make  the  employment  of  the 
lobbyist,  even  under  the  particular  circumstances  enumerated  in 
the  section,  one  that  should  receive  the  encouragement  of  the 
law.  The  instruction  given  by  the  court  below  is  not  in 
harmony  with  this  construction,  and  was  therefore  erroneous. 
Such  contracts  as  the  one  sued  on  are  always  closely  and  rigidly 
scrutinized  by  the  courts  when  sought  to  be  enforced.  Nothing 
wrong  may  have  been  intended  in  this  particular  case,  nor  was 
it  necessary.  If  the  terms  of  the  contract  required  any  services 
to  be  rendered,  or  if  the  party  employed  in  furtherance  of  the 
general  purposes  of  his  employment  rendered  or  designed  to 
render  any  services,  either  to  cause  or  to  prevent  any  legislative 
action  otherwise  than  by  publicly  presenting  the  subject  before 
the  legislature  or  some  of  its  committees,  such  contract  cannot 
be  enforced  in  this  State. 

It  follows  from  the  views  expressed  that  the  judgment  of  the 
court  below  must  be  reversed  and  a  new  trial  awarded. 


16    839 

16      10 
15J280 

[PUed  October  18, 1887.]  iT^ 

LILLIENTHAL  &  CO.,  Appellants,  t;.  V.  CARAVITA  ^  Jf; 

ET  AL.,  Respondents.  ?^i^ 

33*  402 

AfFEAL—ADTBBaB  pABTT.-^L.  ft  Co.i  haTing  obtained  a  decree  declaring  a  mort-  I  15   339 

gage  executed  by  V.  C.  to  be  frandolent  and  void,  and  fixing  the  priority  of  'i  ^5  ^ 

certain  lien  holders,  appealed  from  the  latter  portion  of  said  decree,  and  did  not  {  36  jl04 

make  the  frandolent  mortgagee  a  party  to  the  appeal,  nor  did  the  latter  take  an 
appeal,  ffeld,  that  mortgagee  in  ancb  case  was  not  an  adyerse  party  within  the 
meaning  of  section  687  of  HiU's  Code,  requiring  the  adverse  parly  to  be  served 
with  notice  of  appeal,  the  appeal  being  only  to  settle  the  priority  of  the  liens  of 
the  oreditorB. 
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NoKEOB— AaKNOWUEDOMBHT  OF  Sebyiob.— Where  an  attorney  acknowledges  serrioe 
of  a  notice  of  appeal  as  follows :  "  State  of  Oregon,  county  of  Moltnomah. 
Beryice  of  the  within  notice  by  certified  copy  is  hereby  admitted  in  Portland, 
Oregon,  Jnne  1,  1887.  Alex.  Bernstein,  attorney  for  defendants/'^Aei^i  thai 
the  service  was  snifioiently  proven. 

Appeal  from  Multnomah  County. 
Motion  to  dismiss  appeal  denied. 
Alex.  Bemateiny  for  Respondents. 
H.  WUliamSf  for  Appellants. 

Stbahan^  J. — Counsel  for  respondents  have  filed  amotion 
to  dismiss  the  appeal  in  this  cause  for  the  following  reasons: 
(1)  That  no  appeal  has  been  taken  and  perfected  herein  as  by 
law  required,  in  that  all  the  adverse  parties  to  this  suit  have  not 
been  served  with  any  notice  of  appeal,  nor  made  parties  hereto^ 
nor  are  they  now  before  this  court ;  (2)  that  the  court  has  no 
jurisdiction  herein,  in  that  the  alleged  service  of  the  notice  of 
appeal  upon  the  defendants'  and  respondents'  attorney  has  not 
been  properly  made,  nor  is  it  of  such  a  service  as  is  by  law 
required. 

The  object  of  this  suit  was  to  set  aside  a  judgment  confessed 
by  V.  Caravita,  and  an  execution  issued  thereon  as  fraudulent, 
which  was  older  and  upon  its  face  had  priority  over  the  plaint- 
iffs' claim,  as  well  as  the  claim  of  all  the  other  defendants.  By 
its  decree  the  court  below  set  the  same  aside,  and  from  that  part 
of  the  decree  the  plaintiff  has  not  appealed,  nor  did  the  original 
plaintiff  whose  judgment  was  set  aside  appeal. 

Objection  is  now  made  that  this  party,  whose  judgment  and 
execution  were  set  aside  on  the  ground  of  fraud,  was  an  adverse 
party  within  the  meaning  of  section  527  of  Hill's  Code.  We  think 
otlierwise.  A  party  is  not  bound  to  appeal  from  a  decree  in  his 
own  favor,  as  a  condition  to  being  heard  on  his  appeal  from  that 
part  of  the  decree  against  him.  In  addition  to  this,  the  parties 
who  made  this  motion  are  interested  as  well  as  the  plaintiffii  in 
the  setting  aside  of  the  judgment  and  execution  referred  to.  It 
was  a  fraud  upon  their  right  as  well  as  the  righia  of  the  plaiati£Gs» 
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It  seems  that  the  only  question  on  this  appeal  is  one  of  pri- 
ority. It  is  simply  a  contention  as  to  who  shall  be  first  paid 
from  the  assets  anoovered  by  the  annulling  of  the  fraudulent 
judgment.  In  Thompson  v.  EUsworih,  1  Barb.  Ch.  624,  the 
term  ^'adverse  party''  in  this  connection  was  held  to  mean  the 
party  whose  interest  in  relation  to  the  subject  of  the  appeal  is  in 
conflict  with  the  order  or  decree  appealed  from,  or  the  modifica- 
tion sought  for  by  the  appeal.  And  in  Senter  v.  De  Bemal,  38 
Cal.  637,  it  is  said :  "Our  Code  allows  any  and  every  party  who 
is  aggrieved  to  appeal  without  joining  any  one  dae,  no  matter 
what  may  be  the  character  of  the  judgment  against  him,  whether 
joint  or  several,  and  in  this  respect,  works  a  change  from  the 
former  practice;  but  he  is  required  to  notify  all  other  parties 
who  are  interested  in  opposing  the  relief  which  he  seeks  by  his 
appeal,  if  they  have  formally  appeared  in  the  action  in  the  court 
below,  or  his  appeal  as  to  those  not  served  will  prove  inefiectual, 
and  also  as  to  those  served^  if  the  relief  sought  is  of  such  a  char- 
Oder  that  it  cannot  be  granted  as  to  the  latter  tdthmU  being  granted 
as  to  the  former  also"  Here  the  only  relief  which  is  sought  by 
this  appeal  can  be  granted  without  in  any  manner  a£Pecting  the 
interests  of  the  defendants  not  served. 

Acknowledgment  of  service.  We  might  pass  the  other  objection 
without  any  particular  notice,  for  the  reason  that  the  specific  and 
particular  objection  relied  upon  in  the  argument  is  not  pointed 
out  in  the  motion.  But,  waiving  this  defect,  is  the  admission 
of  service  sujfficient?    It  is  as  follows : — 

"State  op  Oregon,        1 
"County  op  Mitltnomah.  /    ' 

"Service  of  the  within  notice  by  certified  copy  is  hereby 
admitted  in  Portland,  Or^on,  June  1,  1887. 

"Alex.  Bebnbtein,  Attorney  for  Defendants.'' 

The  particular  defect  claimed  to  exist  in  this  admission  of 
service  is,  that  it  does  not  appear  that  said  attorney  resided  in 
Multnomah  County  at  the  time  he  admitted  service.  This 
admission  was  made  by  an  attorney  of  this  court,  and  is  his 
solemn  act  for  an4  in  behalf  of  the  parties  whom  he  represented. 
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and  no  such  refined  ocmstraction  as  is  now  insisted  upon  can  be 
admitted.  He  knew  what  was  implied  by  the  term  "service/* 
and  in  the  absence  of  anything  in  the  record  to  show  to  the  con- 
trary, we  must  intend  that  "service''  in  this  connection  means 
all  that  the  law  requires  to  make  it  valid.  In  addition  to  this^ 
it  was  made  in  Multnomah  County,  and  we  do  not  think  that 
for  the  purpose  of  defeating  this  appeal,  we  ought  to  intend  that 
the  attorney  resided  elsewhere. 

Let  the  motion  to  dismiss  be  overruled. 


[FUed  October  24, 1887.] 


'ifm        THE  OREGON  AND  WASHINGTON  SAVINGS  BANK, 

48    231  ' 

Appellant,  v.  JOHN  CATLIN,  County  Judge,  et  al.. 
Respondents. 

Tazablb  Pbopxbtt— IxsKBiXDinBaB— How  Dzducted  fbok.— In  order  to  be 
allowed  a  deduction  for  Indebtedness,  claimed  before  the  board  of  eqnaliBktiony 
the  statement  of  the  partioal&r  indebtedness  muat  be  made  and  sworn  io,  in 
aooordanoe  with  section  2762  of  Hill's  Code. 

Pabtt — Whbn  Ooxnm  icust  be. — In  a  proceeding  to  correct  an  erroneous  ■bbw 
ment,  the  ooonty  most  be  made  a  party  defendant. 

Appeal  from  Multnomah  Coanty.    Affinned. 
MeDovgaU  &  Bower,  for  Appellant. 

Review  is  the  proper  remedy.  {Bhea  v.  Um/oixlla  OofwnJty,  2 
Or.  698;  PoppUUm  v.  YamhiU  Qmnty,  8  Or.  338.) 

Deposits  are  indebtedness  of  the  bank.  (Marine  Bank  v. 
FuUm,  2  Wall.  252;  Graves  v.  IhuUet/,  20  N.  Y.  80.) 

If  petitioner's  statement  of  indebtedness  came  within  the 
statute  (Hill's  Code,  §  2752),  it  was  the  duty  of  the  board  of 
equalization  to  allow  the  same.     (Hill's  Code,  §  2778.) 

The  statement  was  properly  verified.  It  refers  to,  and  is 
made  part  of  the  original  verified  return. 

MoOiwa  &  Simonf  for  Bespondents. 
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All  statements  of  assessable  property  mast  be  sworn  to. 
(Sess.  Acts,  1880,  52;  Cooley  on  Taxation  [2d  ed.]  357;  Lee 
V.  Oommonw.  6  Dana,  311.) 

Lord,  C.  J. — This  is  a  writ  of  review  brought  by  the  Oregon 
and  Washington  Mortgage  Savings  Bank  of  Or^on  to  review 
the  action  of  the  board  of  eqnalization  of  taxes  for  Maltnomah 
County,  Oregon.  The  appeal  is  from  the  judgment  of  the  Cir- 
cuit Court  of  that  county,  affirming  the  decision  of  the  board, 
and  dismissing  the  writ.  The  facts  alleged  in  substance  are: 
That  the  plaintiff,  at  the  time  therein  stated,  filed  with  the 
defendants  as  such  board,  a  statement  of  its  assessable  property 
in  Multnomah  County,  together  with  a  statement  of  its  indebt- 
edness. That  thereafter,  on  application  of  the  plaintiff,  the 
board  allowed  and  ordered  the  plaintiff  to  make  an  amended 
return,  and  that  after  the  same  was  filed  it  was  ordered  by  the 
board  that  the  claim  for  indebtedness  be  disallowed,  and  that  the 
bank  be  assessed  for  the  amount  as  stated  in  such  return.  To 
this  the  plaintiff  excepted,  and  sued  out  the  writ,  with  the  result 
as  stated. 

The  grievance  of  the  plaintiff  is  this:  That  it  should  be 
allowed  to  deduct  from  its  taxable  property  as  indebtedness  the 
individual  deposits  of  its  customers.  Before,  however,  the 
officer  is  authorized  to  make  such  deductions,  when  allowable, 
the  statute  requires  the  party  assessed  to  make  a  sworn  state- 
ment of  facts  enumerated  therein.  It  provides,  among  other 
things,  that  ^'no  such  indebtedness  shall  in  any  case  be  deducted, 
unless  it  be  real  bona  fide  indebtedness,  due  from  the  person 
assessed,  etc.  Nor  shall  a  deduction  be  made  in  favor  of  any 
person  assessed,  unless  he  or  she  delivers  to  the  assessor  a 
written  statement,  duly  sworn  to,  specifying  the  name  and  place 
of  residence  of  the  creditor,  the  nature  of  the  debt,  the  names  of 
other  parties,  if  any,  who  are  liable  therefor,  and  which  state- 
ment shall  show  that  the  debt  or  portion  thereof  sought  to  be 
deducted  has  not  been  deducted  in  any  other  county  or  place  in 
the  State  from  the  assessment  of  such  person  for  that  year,''  etc. 
(Hill's  Code,  §  2752.)    The  original  list  shows  that  the  plaintiff 
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had  a  fraction  over  one  handred  and  forty  thousand  dollars, 
taxable  property,  according  to  its  own  sworn  statement,  and  that 
it  had  only  been  assessed  for  about  half  that  amount — seventy 
thousand  dollars — or  fifty  per  cent  of  the  amount  admitted  to 
be  subject  to  taxation.  By  what  principle,  or  by  authority  of 
what  law,  this  mode  of  taxation  is  authorized  or  permitted,  we 
are  unable  to  discover  or  to  understand. 

In  this  respect,  the  assessment,  certainly,  affords  the  plaintiff 
little  reason  for  complaint.  It  shows,  however,  a  deduction  of 
one  hundred  and  one  thousand  dollars  was  claimed  as  an  indebt- 
edness for  deposits,  without  stating  the  &cts  required  by  the 
statute  for  which  deduction  for  indebtedness  is  allowed.  To 
obviate  this  defect,  and  to  secure  the  deduction  of  indebtedness 
as  claimed,  the  plaintiff  was  allowed  and  ordered  to  file  an 
amended  return,  in  which  the  facts  upon  which  the  deduction 
was  based,  as  required  by  law,  should  be  exhibited. 

Instead  of  doing  this,  the  plaintiff  simply  attached  to  the 
original  list,  or  submitted  several  sheets  of  paper  upon  which 
were  written  the  names  of  the  individual  depositors,  and  the 
amount  deposited,  with  a  statement  that  the  deposits  there  men- 
tioned were  all  due  and  payable  at  the  bank. 

It  is  needless  to  say  that  this  was  not  a  compliance  with  the 
law  or  the  order  of  the  court;  nor  such  a  statement  as  would 
enable  the  board  to  ascertain  the  right  of  the  plaintiff  to  the 
deduction  claimed.  Nor  was  it  sworn  to,  so  that,  if  found  to  be 
fidse,  the  punishment  which  the  law  pronounces  in  such  cases 
could  be  enforced.  Mr.  Cooley  says :  '^  In  some  States  the  list 
has  been  required  to  be  given  in  under  oath ;  and  that  where 
this  is  the  statute,  the  tax-payer  will  take  no  benefit  from  the 
list  unless  it  is  sworn  to."  (Cooley  on  Taxation,  357.)  Upon 
this  point  our  statute  is  explicit. 

Before  a  deduction  for  indebtedness  can  be  made,  the  state- 
ment must  not  only  be  sworn  to,  but  the  facts  specified  must  be 
stated  as  required  by  the  statute.  As  this  was  not  done,  the 
board  was  not  authorized  to  do  otherwise  than  reject  it.  There 
is  also  another  objection  which  is  fatal  to  this  proceeding,  the 
county  and  not  the  board  is  the  proper  party.    In  Wood  v. 
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Biddley  14  Or.  254,  it  was  said  by  Strahan,  J.;  "In  all  analo- 
gous cases  in  this  State,  from  Uwmpaon  v.  Multnomah  Ckmidy^ 
2  Or.  34,  to  Frvdea  v.  Grard  Comity,  12  Or.  308,  the  county 
or  other  public  corporation  whose  acts  are  to  be  reviewed  must 
be  a  defendant,  and  must  have  the  privil^e  of  being  heard 
before  its  acts  can  be  annulled  on  writ  of  review. 
The  judgment  must  be  affirmed. 


[FUed  October  25, 1887.1 

ELIZABETH  CRANE,  Respondeot,  v.  E.  S.  LAESEN 
ET  Aii.,  Appellants. 

Abazbmsmt— Suit  PxMDiNa.  —The  Oode  of  this  State  allows  the  filing  of  an  answer 
by  way  of  plea  in  abatement,  setting  forth  the  pendency  of  another  suit  between 
the  same  parties,  for  the  same  canse  of  suit.  It  is  immaterial  that  a  third  party 
is  Joined  in  the  former  snit. 

PiiEADiiro— Anbweb. — An  answer  must  set  forth  the  facts  relied  upon  as  a  dflfense» 
and  not  the  conclusions  to  be  deduced  therefrom. 

Same — Pbactice.  —  Where  the  answer  shows  the  pendency  of  another  suit,  but  does 
not  properly  plead  the  necessary  facts,  it  is  error  to  allow  the  two  causes  to  pro- 
oeed  independently  of  each  other.  The  latter  should  be  stayed  until  the  determi-> 
nation  of  the  former,  or  the  two  causes  should  have  been  consolidated  and  tried 
together. 

Appeal  from  Multnomah  County.    Remanded. 

Facts  are  stated  in  the  opinion. 

George  H.  Durham,  and  Oeorge  W.  Yocwn,  for  Appellants. 

The  pendency  of  a  prior  suit  will  be  cause  for  abatqjnent  with- 
out inquiry.  {State  v.  Dougherty,  45  Mo.  294;  Granaby  v.  Ray, 
52  N.  H.  513.) 

This  is  a  suit  in  equity  and  not  an  action  at  law;  and  the  same 
rule  governing  an  action  at  law  does  not  obtain  in  equity  in 
matters  of  abatement.  It  is  immaterial  upon  which  side  of 
the  case  the  plaintiff  in  this  suit  was  in  the  former  suit ;  nor 
whether  defendants  in  this  suit  were  plaintiffs  or  defendants 
in  the  former  suit.  And  it  is  immaterial  whether  there  are 
more  parties  on  either  side  in  the  former  suit  than  there  are  in 
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this  suit.  (Mitford^s  Equity  Pleadings,  247,  248;  Rawletf  v. 
WUliama,  2  Wis.  151;  Beames  Pleas  in  Equity,  p.  143,  and 
foot  notes  to  Beames,  p.  143;  Durand  v.  Hutckinsan^  Coop.  Tr. 
273;  cited  in  Metf.  Tr.  199;  Mitford  &  Tyler's  PI.  and  Prac, 
in  Equity,  pp.  336-338;  3  Paige,  509;  3  Atk.  597;  Story  on 
Equity  Pleadings,  §§  740,  744.) 

S  F.  Uumpson^  and  WcU»my  Hume  A  Wataon,  for  Re- 
spondent. 

The  parties  must  be  the  same,  and  here  the  answer  itself  showa 
they  are  not.  {Adams  v.  Ghirdnery  13  Mon.  B.  197;  Bennet  v. 
Oiase,  21  N.  H.  570;  Langham  v.  Thomascm,  5  Tex.  127 ;  HaU 
v.Holccmbey  26  Ala,  720;  Edes  v.  Worthingtony  30  Fed.  Rep. 
465.) 

And  the  parties  must  appear  on  the  same  side  of  the  record 
in  both  suits.  The  same  parties  must  be  either  plaintifl^  or 
defendants  in  both  suite.  (2  Estee's  Pleadings,  §§  3100,  3236; 
Walworth  V.  Johnson^  41  Cal.  61 ;  Certain  Logs  of  Mahogany^  2 
Sum.  593 ;  Wojdleigh  v.  FecwiZ,  3  Sum.  165;  New  England  Screw 
Co.  V.  Bliven,  3  Blatchf.  243;  Smith  v.  Blatchford,  2  Ind.  184; 
(yOcmnor  v.  Blake,  29  Cal.  313;  Oompton  v.  Green,  9  How.  Pr. 
228.) 

The  presumption  is  that  all  the  defendants  in  the  former  suit 
are  necessary  parties.  That  respondent  might  have  litigated  all 
her  rights,  as  defendant  in  the  former  suit,  is  not  enough. 
(0«6om  V.  Cloud,  22  Iowa,  104.) 

She  did  not  b^in  the  prior  suit,  and  has  no  control  over  it 
If  she  had,  she  could  have  dismissed  it  even  after  the  plea  in 
abatement  was  entered,  and  a  reply  of  such  dismissal  would  have 
been  good.  {Mdrston  v.  Lawrence  &  Dayton,  1  Johns.  Cas,  397 ; 
1  Bam.  &  C.  649;  BeaJ  v.  Cameron,  3  How.  Pr.  414;  4  Hill, 
166 ;  Averia  v.  Patterson,  10  N.  Y.  500.) 

Thayer,  J.  — The  respondent  commenced  a  suit  in  the  said 
Circuit  Court  for  Multnomah  County,  against  the  appellants, 
for  a  settlement  of  partnership  business  arising  out  of  an  alleged 
partnership  between  the  said  parties.     The  appellants  interposed 
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as  an  answer  the  following  matter^  viz.  (omitting  title):  "Now, 
on  this  day^  comes  the  above-named  defendants,  and  for  answer 
to  the  plaintiff's  complaint,  states  that  at  the  time  of  this  suit 
there  was,  and  now  is,  another  suit  pending  in  the  said  Circuit 
Court  of  the  State  of  Or^on,  for  the  county  of  Multnomah, 
between  the  same  parties  to  this  suit,  and  for  the*  same  cause,  in 
which  said  suit,  pending  as  aforesaid,  the  defendants  in  this  suit 
are  plaintiff,  and  the  plaintiff  in  this  suit  is  one  of  the  defend- 
ants in  said  suit  pending  at  the  time  of  the  commencement  of 
this  suit.  And  these  defendants  allege  that  the  same  subject- 
matter  involving  the  settlement  of  the  partnership  affairs  set 
forth  and  stated  in  the  complaint  in  this  suit  is  set  forth  and 
stated  in  the  complaint  in  said  former  suit  as  the  cause  of  suit; 
and  that  the  plaintiff  in  this  suit  appeared  in  said  former  suit 
by  her  attorneys,  and  filed  her  answer  thereto ;  and  that  said 
former  suit  is  now,  and  has  been  at  all  the  times  herein  men- 
tioned, pending  in  said  court,  and  still  remains  undetermined. 
Wherefore,  defendants  pray  that  the  complaint  of  the  said 
plaintiff  may  be  dismissed,  and  that  defendants  may  recover 
their  costs  and  disbursements  herein." 

The  respondent  demurred  to  the  answer  upon  the  following 
grounds:  (1)  That  the  said  answer  did  not  state  facts  sufficient 
to  constitute  a  defense.  (2)  That  it  showed  upon  its  face  that  the 
former  suit  pleaded  therein  was  not  between  the  same  parties  to 
this  suit.  (3)  That  said  answer  showed  upon  its  face  that  the 
plaintiff  in  this  suit  was  not  the  plaintiff  in  said  former  suit. 

The  court  sustained  the  demurrer,  and  the  respondents  having 
refused  to  further  plead,  their  default  was  entered,  and  the  case 
referred  to  a  referee  to  state  an  account  between  the  parties,  which 
the  referee  reported  to  be  $3,519  in  favor  of  the  respondent  and 
against  the  appellants.  The  court  confirmed  the  report,  and 
entered  the  decree  thereon,  from  which  this  appeal  is  taken. 

The  only  question  of  law  for  our  determination  is  the  suffi- 
ciency of  the  answer  as  a  defense  to  the  f.uit.  The  respondent's 
counsel  make  two  points  upon  the  question  of  its  sufficiency: 
(1)  That  tl^e  answer  shows  that  the  suit  herein  is  not  between 
the  same  parties  as  the  former  suit;  and  (2)  that  a  defendant. 
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who  is  plaintiff  in  a  former  suit,  has  no  right  to  interpose  such 
a  defense  when  sued  by  the  former  defendant,  although  the  two 
suits  involve  the  same  subject-matter. 

The  appellant's  counsel  contend  that  the  same  d^ree  of  strict- 
nesSy  as  to  the  rule  that  parties  must  be  the  same  in  both  cases, 
is  not  observed  in  equity  as  at  law,  and  that,  therefore,  the  first 
ground  is  not  maintainable,  and  they  deny  that  the  second  ground 
is  correct.  The  defense  ^'  that  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause,"  under  the  Code  of 
this  State,  is  made  applicable  to  suits  in  e(]uity  as  well  as  actions 
at  law,  and  in  view  of  that  fact,  I  am  not  able  to  discover  how 
any  discrimination  can  be  made  in  the  two  classes  of  procedure, 
as  contended  for.  The  Ck)de,  in  certain  respects,  maintains  a 
distinction  between  actions  and  suits,  but  in  others,  the  same 
provisions  are  made  applicable  to  both.  In  its  interpretation 
the  rules  that  formerly  prevailed  may  be  consulted,  doubtless, 
with  profit;  but  to  undertake  to  apply  the  more  technical  rules 
of  the  common  law  to  law  cases,  and  the  more  liberal  ones  of 
equity  to  equity  cases,  when  the  statute  provides  the  same  mode 
of  procedure  for  both,  would,  it  seems  to  me,  be  judicial  l^isla- 
tion.  The  Code  provides  "that  the  forms  of  pleading  in  courts 
of  record,  and  the  rules  by  which  the  sufficiency  of  the  pleadings 
are  to  be  determined,  shall  be  those  prescribed  by  the  Code." 
(Civ.  Code,  §  62.)  Rules  which  governed  under  a  former  sys- 
tem, therefore,  in  regard  to  the  effect  of  the  pendency  of  a 
former  action  or  suit  as  an  abatement  of  a  subsequent  one,  are 
important  only  as  aids  in  the  construction  of  present  ones.  The 
letter  of  the  Code  in  such  cases  must  govern  where  its  meaning 
is  obvious,  and  where  its  meaning  is  doubtful,  resort  must  be 
had  to  those  tests  which  the  wisdom  of  ages  has  established  as 
the  most  reliable  means  of  ascertaining  legislative  intention. 
The  Code  allows  the  fact  that  there  is  another  action  or  suit 
pending  between  the  same  parties,  for  the  same  cause,  to  be 
pleaded  by  way  of  answer,  when  it  does  not  appear  upon  the 
face  of  the  complaint.  The  meaning  of  this  provision  is  plain 
to  any  person  of  ordinary  intelligence.  The  evident  object  of  it 
was  to  prevent  unnecessary  litigation ;  to  avoid  a  second  lawsuit, 
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where  the  identical  matter  was  at  issue  between  the  same  parties 
in  a  former  one ;  and  if  there  t^ere  other  parties  in  the  former 
snit  not  included  in  the  subsequent  one^  it  would  not  necessarily 
prevent  the  pendency  of  the  former  one  from  being  a  defense  to 
the  latter;  nor  would  the  fact  that  the  parties,  plaintiff  and 
defendant^  were  reversed  in  the  two  suits  prevent  the  defense^  if 
the  issue  in  the  two  were  the  same  and  the  same  relief  attainable. 

I  do  not  believe,  either,  that  it  is  necessary  that  the  parties 
should  be  identical  in  both  suits,  in  order  to  admit  the  defense; 
I  think  privies  would  be  included  as  well.  I  think  the  term 
"parties"  includes  privies.  If  A,  therefore,  were  to  commence 
an  action  against  B,  and  then  assign  his  cause  of  action,  or  some 
part  thereof,  to  C,  and  the  latter  commence  an  action  thereon, 
the  defense  of  a  former  action  pending  between  the  same  parties 
for  the  same  cause  would  be  available  under  a  fair  construction 
of  the  provision  of  the  Code  referred  to. 

Pleading  the  former  miL  But  the  answer  in  such  cases  should 
aver  fiwjts  showing  clearly  that  the  former  action  or  suit  was  in 
substance  and  effect  between  the  same  parties  and  for  the  same 
cause.  It  would  not  be  sujfficient  to  allege  the  mere  deduction 
from  facts.  Under  the  former  equity  practice  the  defendant's 
plea  had  to  set  forth  with  certainty:  (1)  The  commencement 
of  the  former  suit;  its  general  nature,  and  the  character  and 
object  and  relief  prayed.  (2)  That  the  second  suit  was  for  the 
same  subject-matter  as  the  first.  (3)  A  statement,  not  only  that 
the  same  issue  was  joined  in  the  former  suit  as  in  the  second, 
and  that  the  subject-matter  was  the  same,  but  also  that  the 
pleadings  in  the  former  suit  were  taken  for  the  same  purpose. 
And  the  plea  had  to  aver,  also,  that  there  had  been  proceedings 
in  the  suit  such  as  appearance,  or  process  requiring  an  appear- 
ance, at  least.  (Story  on  Equity  Pleadinjgs,  §  737.)  The  truth 
of  the  plea,  then,  had  to  be  established  by  proof. 

The  defendant,  at  the  time  of  filing  the  plea,  had  to  obtain  an 
order  of  reference  to  a  master  to  examine  and  report  whether  the 
plea  be  true,  and  procure  his  report  to  that  effect ;  and  if  he  neg- 
lected to  procure  such  report  within  twenty  days,  or  the  report 
was  against  the  verity  of  the  plea,  it  would  be  considered  as 
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overruled^  and  the  oomplainaDt  might  proceed  as  if  no  sach  plea 
had  been  filed.  (1  Barb.  Ch.  125.)  I  am  of  the  opinion  that 
the  answer  was  not  safficient  to  justify  an  abatement  of  the  sab- 
sequent  suit;  that  under  the  circumstances  of  the  case  the  appel- 
lants should  have  set  forth  the  facts  of  the  former  suit  fully; 
should  have  stated  the  nature  and  object  of  the  suit  and  the 
relief  demanded,  so  that  the  court  could  have  seen,  from  an  in- 
spection of  ity  that  the  respondent  could  have  litigated  her  claim 
therein,  and  have  obtained  all  the  relief  she  could  obtain  in  the 
subsequent  one.  The  averments  of  the 'answer,  under  the 
peculiar  circumstances  of  the  case,  are  too  much  in  the  nature 
of  conclusions.  The  former  suit  is  in  their  favor,  and  against 
the  respondent  and  another,  or  others.  This  is  apparent  from 
its  language;  and  the  circumstance  is  such  as  to  require,  as  I 
view  it,  a  full  statement  of  facts  as  to  the  nature  and  object  of 
the  suit,  and  of  the  issue  joined  therein. 

We  do  not  approve,  however,  of  the  course  pursued  by  the 
Circuit  Court  in  allowing  the  two  cases  to  proceed  independ- 
ently of  each  other.  Such  practice  would  necessarily  lead  to 
confusion  and  embarrassment.  .  The  court  should  either  have 
stayed  proceedings  in  the  subsequent  suit  until  the  prior  one  was 
determined,  or  have  consolidated  the  two  and  had  the  contro- 
versy closed  out  in  one  litigation.  The  matter  is  too  important 
to  be  determined  virtually  upon  mere  technical  proceedings. 
The  decree  appealed  from  should  be  set  aside,  and  the  cause 
remanded  to  the  court  below,  with  directions  to  consolidate  the 
two  suits  and  order  another  reference  to  take  an  account  between 
the  parties;  that  the  appellants  have  the  right  to  appear  at  the 
hearing  before  the  referee,  and  establish  any  proper  claim  they 
may  have  against  the  respondent  growing  out  of  the  affair 
between  the  parties,  relevant  to  the  cases;  but  that  they  be 
required  to  pay  the  taxable  costs  and  disbursements  of  the  refer- 
ence already  had,  as  a  condition  of  the  right  herein  gnmted; 
neither  party  to  recover  costs  of  appeal,  and  each  to  pay  one 
half  of  the  clerk's  fees  in  this  court. 
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I  15    851 
[FUed  October  25, 1887.]  {  38    164| 

H,  W.  DICKEY,  Eespondent,  v.  D.  V.  B.  HENAEIE, 

Appellant. 

LxAflB,  UimaooBiUED— NonoB  of  Tsbks  of. —A  leBsee  of  a  oigar  store  in  a  bnild- 
ing  which  oontained,  also,  a  saloon  separate  from  the  cigar  store,  who  by  the 
terms  of  his  lease  had  the  exclusiye  privilege  of  selling  cigars  and  iobaoco  in  tho 
saloon,  gave  notice  at  a  sheriff's  sale  by  an  attaching  creditor  of  his  lessor,  prior 
to  the  sale,  but  subsequent  to  the  levy  of  the  attachment,  that  he  had  a  sublease 
of  the  oigar  store.  Held,  (1)  That  when  he  stated  that  he  had  a  sublease  of  the 
dgar  store,  the  purchaser  had  the  right  to  accept  his  statement,  and  was  not 
bound  to  inquire  further  into  the  terms  or  extent  of  the  lease.  (2)  It  was 
immaterial,  when  he  undertook  to  state  what  the  lease  was,  whether  or  not  the 
oontract  was  in  writing.  (3)  That  it  could  not  be  inferred  from  his  statement 
that  he  had  a  lease  of  the  oigar  store ;  that  the  lease  extended  to  other  parts  of 
the  building,  and  the  purchaser  was  not  thereby  put  upon  inquiry  as  to  other 
parts.  (4)  That  it  was  misleading  to  instruct  the  jury  in  such  case  that  when  a 
party  gives  notice  that  his  contract  was  in  writing,  "that  was  notice  of  all  that 
the  writing  contained,"  and  that  if  the  purchaser  or  his  agent  had  been  notified 
at  the  time  of  the  sale  that  there  was  a  lease,  and  had  reasonable  grounds  to 
beUeve  that  it  was  in  writing,  they  were  bound  to  inquire  into  the  contents  of  the 
lease,  and  the  law  bound  them  by  its  contents. 

Implied  Notigx— Ddtt  of  Coubt  to  Inbtbuct  as  to.— It  is  error  for  a  court  to 
submit  to  the  jury,  as  a  question  of  fact,  "what  a  reasonable  or  prudent  man 
would  have  done  towards  finding  out  the  rights  of  the  sub-lessee."  The  duty  of 
the  Judge  was  to  tell  the  jury  what  the  duty  of  the  purchaser  was,  in  case  tiiey 
found  that  he  had  notice  of  tiie  rights  of  the  sub-lessee. 

AxnoHixo  Gbsdztob— Notice  to.  —Under  section  150  of  Hill's  Oode,  an  attaching 
ereditor  is  deemed,  and  he  occupies  the  same  xx)sition  as  a  purchaser  in  good 
faith  for  a  valuable  consideration.  And  an  instruction,  *'  it  is  sufficient  if  defend- 
ant  was  notified  of  the  adverse  claim  any  time  before  sheriff 's  sale,"  JMi,  to  be 


Appeal  from  Multnomah  County.    Reversed. 

Oearm  A  QUbertj  for  Appellant. 

T.  A.  8tephe7i8,  and  F.  A.  E.  Btarty  for  Respondent. 

Thayeb,  J. — The  respondent  commenced  an  action  against 
the  appellant  in  the  Circuit  Court  of  Multnomah  County,  to 
recover  damages  in  consequence  of  being  deprived  of  an  alleged 
right  to  sell  cigars  and  tobacco  in  the  Argonaut  Saloon,  in  the 
city  of  Portland. 

It  appears  that  one  Edward  Martin  owned  a  leasehold  interest 
in  a  certain  portion  of  '^  Green's  Building/'  situated  at  the  north- 
east comer  of  First  and  Alder  streets  in  said  city.    The  portion 
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of  fiaid  bnilding  was  the  store  formerly  oocapied  by  A.  I.  Weiler 
&  Co.,  and  from  whom  said  Martin  leased.  That  the  said 
Martin,  on  the  twentieth  day  of  March,  1886,  sublet  to  the 
respondent  the  north  front  portion  of  said  store  for  a  cigar  stand ; 
the  other  portion  thereof  was  used  by  him,  said  Martin,  for  the 
said  saloon.  The  letting  by  Martin  to  respondent  was  for  the 
term  of  two  years,  and  the  lease  contained  a  clause  ^Hhat  in  con- 
sideration of  the  covenants  therein  contained  upon  the  part  of 
the  said  H.  W.  Dickey,  to  be  kept  and  performed  by  him,  the 
said  Edward  Martin  leased,  demised,  and  let  unto  him  all  of  that 
certain  portion  of  what  was  known  as  'Greenes  Building,'  then 
being  fitted  up  and  occupied  as  a  cigar  stand,  being  the  north 
front  portion  of  said  store,  together  with  the  exclusive  right  and 
privilege  to  sell,  vend,  and  have  sold,  in  knd  upon  the  entire 
premises  formerly  occupied  by  the  firm  of  A.  I.  Weiler  &  Co., 
cigars  and  tobacco,  during  the  entire  term  of  the  lease  of  said 
premises  from  the  said  firm  to  the  said  Edward  Martin."  That 
on  the  fifth  day  of  May,  1886,  the  appellant,  in  an  action  against 
said  Edward  Martin, attached  his  interest  in  the  entire  premises; 
that  at  the  time  of  the  attachment,  the  respondent  was  in  pos- 
session of  the  cigar  store;  that  it  fronted  upon  the  street^  and 
was  partitioned  off  from  the  saloon,  but  communicated  with  it 
by  means  of  a  small  window  which  could  be  opened  and  dosed. 

The  sheriff,  when  he  levied  the  attachment,  closed  up  the 
saloon,  and  it  remained  closed  until  the  sheriff's  sale  on  the 
twenty-fourth  day  of  October,  1886,  at  which  time  it  was  bid  in 
by  one  Conroy  for  appellant.  The  respondent  during  the  time 
the  saloon  was  closed  remained  in  possession  of  the  cigar  stand 
the  same  as  before  the  attachment.  The  appellant,  after  purchas- 
ing Martin's  interest  in  the  leasehold  estate,  again  opened  and 
continued  to  carry  on  the  saloon,  but  refused  to  recognize  the 
respondent's  right  "to  sell,  and  have  sold,"  cigars  and  tobacco, 
as  provided  in  his  lease  from  Martin,  which  was  the  grievance 
complained  of. 

The  case  was  tried  by  jury,  who  returned  a  verdict  in  favor 
of  the  respondent  for  the  sum  of  five  hundred  dollars,  upon 
which  the  judgment  appealed  from  was  entered. 
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A  question  seems  to  have  been  made  at  the  trial,  as  to  whether 
the  appellant  was  l^ally  required  to  allow  the  respondent  such 
privilege  claimed  by  him,  in  regard  to  selling  cigars  and  tobacQO 
in  the  saloon.  The  latter's  lease  from  Martin  was  in  writing, 
but  not  upon  record,  and  a  question  arose  as  to  whether  the 
appellant,  or  his  agents,  had  any  notice  of  there  being  any  such 
lease.  In  order*  to  prove  such  notice,  the  respondent  testified  at 
the  trial  that  at  the  time  of  the  sheriff's  sale  he  gave  notice  to 
the  sheriff,  and  the  latter  to  all  the  by-standers,  including  the 
appellant's  agents,  that  he  had  a  sub-lease  of  the  cigar  store. 
The  sheriff  also  testified  to  the  same  effect.  This  seems  to  have 
been  all  the  testimony  there  was  concerning  notice.  There  was 
evidence  that  one  O'Brien,  an  agent  of  the  appellant,  knew  prior 
to  the  attachment  that  the  respondent  had  the  exclusive  right  of 
furnishing  all  the  cigars  sold  in  the  saloon,  but  it  was  not  con- 
tended that  the  said  agent  was  informed  that  the  respondent  had 
the  lease  from  Martin,  nor  that  the  appellant,  or  any  of  appel- 
lant's agents,  had  any  such  information. 

The  court  gave  the  following  charge  to  the  jury:  "(1)  The 
rule  of  law  is  substantially  this :  When  a  party  gives  notice  to 
another  and  says  that  his  claim  is  in  writing,  that  is  notice  of 
all  that  the  writing  contains.  (2)  I  submit  this  question, 
whether  the  manner  in  which  this  notice  was  given  would  lead 
defendant  to  know  that  a  writing  existed.  (3)  If  you  find 
general  notice  of  claim  and  possession  of  part  of  the  premises, 
then  you  should  find  whether  a  reasonable  man  or  a  prudent 
man  would  have  inquired  further.  (4)  The  right  to  sell  cigars 
in  the  main  saloon  is  as  much  a  part  of  the  grant  as  the  exclu- 
sive possession  of  the  cigar  store  proper.  (5)  It  is  not  neces- 
sary that  the  defendant  should  have  had  notice  of  the  plaintiff's 
claim  at  the  time  of  the  attachment.  It  is  sufficient  that  he  was 
notified  prior  to  the  sheriff's  sale.  (6)  If  Conroy,  the  purchaser, 
and  Henarie  and  O'Brien,  his  agents,  had  notice  at  the  time  of 
the  sale  by  the  sheriff,  that  Dickey  claimed  a  lease  of  the  cigar 
store  in  fiict,  I  leave  it  •to  you  as  a  question  of  fiict  whether  a 
reasonable  man  would  not  inquire  of  Dickey  as  to  the  terms  and 
conditions  of  the  lease.  It  was  not  necessary  that  they  should 
'  XT.  Qb.— 88. 
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have  read  the  leaae^  but  if  they  had  been  notified  at  that  time 
that  there  was  a  lease^  and  had  reasonable  ground  to  believe  that 
it  was  in  writings  they  were  bound  to  inquire  into  its  contents, 
and  the  law  bound  them  thereby/' 

To  each  of  these  instructions  the  appellant  duly  objected  and 
excepted. 

The  questions  in  the  case  arise  out  of  the  court's  instructions. 
It  seems  to  me  that  they  are  all  faulty,  unless  it  be  the  fourth. 

The  first  one,  that  when  a  party  gives  notice  to  another,  and  says 
that  his  claim  is  in  writing,  that  is  notice  of  all  that  the  writing 
contains,  cannot  be  correct.  Saying  that  the  claim  was  in  writ- 
ing might  make  it  the  duty  of  the  person  to  whom  it  was  said 
to  inquire  as  to  the  contents  of  the  writing,  and  cases  might  arise 
where  if  such  person  failed  to  make  the  inquiry,  he  would  be 
deemed  to  have  been  guilty  of  a  degree  of  negligence  fittal  to  his 
claim  to  be  considered  a  bona  fde  purchaser.  {Williamson  v. 
Brown f  15  N.  Y.  354.)  In  this  case,  however,  the  respondent 
stated  what  he  had,  a  sublease  of  the  cigar  store.  What  more 
could  be  inferred  from  that  than  what  the  words  implied? 
Would  any  one  suppose  that  because  he  had  a  sublease  of  the 
cigar  st»re,  he  had  also  the  exclusive  right  and  privilege  to  cell, 
vend,  and  have  sold  cigars  and  tobacco  in  the  saloon?  Whether 
the  lease  was  in  writing  or  not  was  of  no  consequence;  he  said 
what  it  was,  and  the  appellant  could  not  have  supposed  it  con- 
tained an}rthing  more  than  what  he  said.  If  he  had  said  that 
he  had  a  claim  to  the  premises,  and  that  it  was  in  writing,  it 
would  then  have  behooved  the  appellant  to  inquire  regarding 
the  contents  of  the  writing — to  have  sought  an  inspection  of  it; 
but  under  the  circumstances,  he  had  no  occasion  to  make  any 
inquiry.  The  respondent  stated  what  he  had,  and  the  appellant 
accepted  the  statement.  If  a  person  were  about  to  purchase  a 
farm,  and  an  occupant  were  to  say  that  he  had  a  lease  of  the 
orchard,  the  purchaser  would  not  be  informed  that  the  occupant 
also  had  a  right  to  the  meadow  or  wood  land,  or  have  informa- 
tion sufficient  to  put  him  upon  inquiiy  as  to  any  such  right. 
Grood  fiiith  in  such  a  case  demands  that  a  party  state  fairly  and 
fully  the  extent  of  his  daim ;  otherwise,  persons  dealing  legiti- 
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mately  in  regard  to  the  property  would  be  liable  to  be  misled  to 
their  prejndioe. 

The  second  instmction  was  misleading.  It  left  the  jury  to 
infer  that  if  the  manner  in  which  the  notice  was  given  led  the 
appellant  to  know  that  a  writing  existed^  it  would  make  him 
chargeable  with  all  it  contained.  Such  might  have  been  the 
case  had  the  respondent  not  have  said  what  his  right  was;  but 
when  he  said  that  he  had  ''a  sublease  of  the  cigar  store/'  he 
might  reasonably  be  supposed  to  have  stated  the  extent  of  his 
right.     The  statement  tended  to  negative  any  right  to  the  saloon. 

The  third  instruction  was  also  misleading.  I  cannot  see  that 
a  reasonable  or  prudent  man^  having  general  notice  that  the 
respondent  claimed  and  had  pSssession  of  the  cigar  stand  under 
the  circumstances  of  this  case,  should  have  inquired  whether  he 
had  not  been  granted  the  right  to  vend  cigars  in  the  saloon,  or 
any  other  right  in  r^rd  to  the  saloon.  The  respondent  made 
known  his  right,  and  the  appellant  had  the  right  to  suppose  that 
he  was  claiming  the  extent  of  it.  The  court  charged  the  jury 
that  the  right  to  sell  cigars  in  the  main  saloon  was  as  much  a 
part  of  the  grant  as  the  exclusive  possession  of  the  cigar  store 
proper.  Conceding  this,  yet  it  does  not  follow  that,  bemuse  the 
respondent  was  vested  with  the  latter  right,  he  had  also  been 
granted  the  former.  The  fact  that  the  cigar  store  was  partitioned 
off  from  the  saloon  would,  it  seems  to  me,  imply  that  the  respond- 
ent's cigar  business  in  that  locality  was  circumscribed.  In  any 
event,  that  fact,  in  connection  with  the  claim  he  interposed,  would 
not  incite  any  inquiry  as  to  whether  another  and  additional  right 
had  not  been  granted  him,  however  reasonable  or  prudent  a  man 
he  might  be. 

The  form  of  the  instruction,  it  seems  to  me,  is  objectionable. 
The  jury  were  directed,  if  they  found  general  notice  of  claim  and 
possession  of  a  part  of  the  premises,  to  find  whether  a  reasonable 
man  or  a  prudent  man  would  have  inquired  further,  but  were 
not  informed  as  to  the  law  upon  the  subject;  nor  do  I  think  it 
should  have  been  left  to  the  jury  as  to  whether  a  reasonable  man 
or  a  prudent  man  would  have  inquired  further  in  the  event  sug- 
gested.   I  think  the  court  should  have  told  the  jury  what  the 
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appellant's  duty  was,  in  case  they  found  the  general  notioe  of 
claun  and  possession  of  a  part  of  the  premises  referred  to  in  the 
chai^,  and  not  left  them  to  speculate  upon  Ti^hat  a  reasonable 
man  or  a  prudent  man  would  have  done  in  the  premises^  and  to 
draw  their  own  inference  as  to  the  result  of  their  finding. 

The  fifth  instruction  is  in  direct  conflict  with  the  provision  of 
the  statute  upon  the  subject.  Section  148  of  the  Civil  Code 
provides^  that  '^  from  the  date  of  the  attachment  until  it  be  dis- 
charged, or  the  writ  executed,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  purchaser  in  good  faith  and  for  a  valuable 
consideration  of  the  property,  real  or  personal,  attached,  subject 
to  the  conditions  prescribed  in  the  next  section  as  to  real  prop- 
erty.^' This  court,  in  BoehreingSr  v.  OreigkUm,  10  Or.  42,  held 
that  under  this  provision,  an  attaching  creditor  without  notioe 
of  a  prior  unrecorded  deed  of  the  property,  made  by  the  debtor 
in  the  writ  to  a  third  person,  was  not  affected  by  such  deed,  and 
recognized  the  right  of  such  creditor  as  attaching  from  the  time 
of  the  levy,  and  as  having  priority  over  such  deed  where  the 
creditor  had  not  received  notice  of  it  prior  thereto. 

The  sixth  instruction  stands  upon  the  same  footing  as  the  others 
referred  to  as  being  faulty.  The  case  will  therefore  have  to  go 
back  for  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered 


/ 

/ 

/  [FUed  October  81, 1887.] 

I J^l         S.  AND  G.   GUMP,  Appellants,   v.    HALBERSTADT 

AND  LEWIS,  Respondento. 

SzATUTS  OF  Fbaudb^Pabol  Pbomisx  umdxb.  —a  parol  promise  by  L.  to  appeUanti 
fhftt  if  they  would  forbear  to  sne  H.  for  a  debt,  he,  L.,  would  within  a  reaaoD* 
able  time  pay,  or  cause  said  debt  to  be  paid  to  appellants,  in  consideration 
whereof,  the  appellants  refrained  from  salt,  held,  to  be  yoid  under  the  Btatote 
of  Frauds. 

Appeal  from  Multnomah  <!!!ount7.    Affirmed. 

Alex.  Bernstein,  for  Appellants.  , 
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We  contend  that  the  promise,  founded  upon  a  new  and  original 
consideration,  moving  directly  between  the  respondent  Lewis 
and  appellants,  made  and  created  an  original  agreement  between 
the  respondent  Lewis  and  appellants,  and  under  the  classifica- 
tions laid  down  hy  Chancellor  Kent,  is  not  within  the  Statute  of 
Frauds,  and  need  not  be  in  writing  to  be  enforced  against  the 
promisor.  (Leonard  v.  Vredefnbergh,  8  Johns.  29;  Farley  v. 
ClevelaTid,  4  Cowan,  432;  Ludunok  v.  Waiam,  3  Or.  256; 
MaOory  v.  GjHett,  21  N.  Y.  412;  Spomer  v.  Dwnn,  7  Lid. 
81;  63  Am.  Dec  414;  Brawn  v.  npUm^  1  Ail.  Sep.  861.) 

WSliamSj  Ach  &  Woody  for  Respondent  Lewis. 

A  collateral  obligation  is  a  secondary  one,  and  is  simply  an 
agreement  to  answer  for  the  "debt,  default,  or  miscarriage  of 
another."  By  an  original  undertaking,  the  promisor  would  be 
substituted  for  the  debtor,  and  become  primarily  liable. 

This  action  was  brought  against  Eblberstadt,  the  maker  of 
the  note,  and  Lewis.  *  The  prayer  in  the  complaint  asked  for 
judgment  against  both,  and  the  summons  was  directed  to  both. 
This  clearly  shows  that  the  plaintiffs  never  intended  to  release 
the  originsd  debtor,  Halberstadt,  from  his  obligation,  but  looked 
upon  Lewis  only  as  an  additional  security  for  the  debt;  and 
therefore  his  promise,  not  being  in  writing,  cannot  be  enforced. 

In  support  of  our  position,  we  call  attention  to  the  elaborate 
opinion  of  the  court  in  the  case  of  MaUory  v.  OHletty  21  N.  Y. 
412,  cited  by  appellants.  We  also  refer  to  Nelson  v.  BoynUm, 
44  Mass.  396;  Waldo  y.  Smonson,  18  Mich.  344;  Peabody  v. 
Harveyy  4  Conn.  122. 

LoBD,  C.  J. — This  was  an  action  to  recover  money,  which 
was  tried  by  the  court  without  a  jury,  and  judgment  entered 
upon  the  following  findings  of  fact  and  conclusions  of  law: 
(1)  That  on  October  1,  1884,  the  defendant  Joseph  Halber- 
stadt, being  indebted  to  plaintifis,  on  that  day  executed  and 
delivered ,  to  them  his  certain  promissory  note  in  writing,  bear- 
ing date  October  1,  1884,  whereby  Halberstadt  promised  to 
pay,  ninety  days  after  date,  to  the  order  of  plaintiffi,  t88^0. 
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(2)  That  afterwards  said  defendant  paid  on  said  note  the  sum 
of  $35.86^  and  at  the  date  of  the  eommenoement  of  this  action 
there  remained  due  and  unpaid  on  said  note  the  sum  of  $52,56, 

which  is  still  due  and  unpaid.    (3)  That  on  the day  of 

September^  1885,  the  plaintiff,  being  the  owners  and  holders  of 
said  promissory  note,  were  proceeding  to  collect  the  same  from 
the  defendant  Halberstadt,  and  had  already  taken  proper  l^al 
steps  to  bring  an  action  on  said  note  against  Halberstadt,  and  to 
levy  an  attachment  on  his  property,  of  which  doings  of  *  the 
plaintiSs  the  defendant  Lewis  then  and  there  had  due  notice* 

Whereupon  the  defendant  L.  H.  Lewis  requested  the  plaintifis 
to  forbear  to  sue  said  Halberstadt  on  said  demand,  and  then  and 
there  promised  to  plaintiff,  that  if  plaintifis  would  forbear  at 
that  time  to  sue  said  Halberstadt,  he,  said  L.  H. /Lewis,  would, 
within  a  reasonable  time  thereafter,  pay,  or  cause  said  debt  of 
said  Halberstadt  to  be  fully  paid  to  plaintiff.  That  a  reason- 
able time  after  said  promise  of  defendant  Lewis  had  elapsed 
before  the  commencement  of  this  action;  and  no  part  of  this 
demand  has  been  paid,  except  $35.86,  as  aforesaid,  and  said 
Lewis  fidled  and  wholly  neglected  to  pay  or  cause  to  be  paid 
any  part  of  the  balance  of  $52.56  due  on  said  note  as  afbie- 
said.  (1)  That  the  promise  of  said  Lewis  to  pay  or  cause  to  be 
paid  said  demand  against  said  Halberstadt,  not  being  in  writing, 
was  void,  and  he  is  not  bound  thereby.  (2)  That  said  defend- 
ant L.  H.  Lewis  is  entitled  to  judgment  for  his  costs  and 
disbursemente. 

There  is  but  one  question  presented  by  this  appeal,  and  that 
is,  whether  the  verbal  promise  of  the  defendant  Lewis  to  pay 
the  debt,  or  balance  due  on  the  note,  in  consideration  that  the 
plaintifis  would  forbear  to  sue  and  attach  the  property  of  the 
defendant  Halberstadt,  was  void  by  the  Statute  of  Frauds. 

It  is  provided  by  the  Code  that :  *'Li  the  following  cases  the 
agreement  is  void,  unless  the  same,  or  some  note  or  memoran- 
dum thereof,  expressing  the  consideration,  be  in  writing,  and 
subscribed  by  the  party  to  be  charged,  etc.  (2)  An  agreement 
to  answer  for  the  debt,  defitult,  or  miscarriage  of  another.'' 
(Code,  §  775.) 
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It  is  admitted  that  no  writing  of  the  defendant's  promise  was 
given,  or  that  he  received  any  consideration  or  benefit  for  his 
promise  to  pay  the  debt  of  the  defendant  Halberstadt.  Nor  did 
the  plaintiffs  intend  to  release  the  original  debtor,  Halberstadt, 
from  his  obligation,  as  the  present  action  indicates,  but  r^arded 
the  defendant  Lewis  only  as  an  additional  security  for  the  debt, 
the  debt  itself  still  remaining  in  full  force  and  unaffected  by  the 
transaction.  It  was  clearly  an  agreement  to  pay  or  answer  for 
the  debt  of  another,  without  any  consideration  inuring  to  the 
defendant  Lewis,  who  made  the  promise,  and  not  being  in 
writing,  fiills  within  the  language  of  the  statute,  and  is  void.  It 
may  be  that  to  forbear  to  sue  and  attach,  or  to  discontinue  a 
cause,  and  to  relinquish  property  attached,  would  constitute  an 
adequate  consideration  for  the  promise  of  the  defendant  Lewis; 
but  this  does  not  remove  the  difficulty  unless  the  agreement  is 
in  writing.  To  forbear  to  sue  when  requested  was  a  sufficient 
consideration  at  common  law  to  support  the  promise,  and  it  is 
still  a  sufficient  consideration  if  erpressed  in  writing  as  required 
by  the  statute. 

"The  mere  fact,'*  says  Mr.  Beed,  "that  the  consideration  of 
the  guaranty  is  a  forbearance  on  part  of  the  promisee  to  proceed 
against  the  party  answered  for,  will  not  make  an  exception  to 
the  statute."  (1  Beed  on  the  Statute  of  Frauds,  §  38,  and  notes 
of  aaihorities;  Baylies  on  Sureties  and  Guarantors,  §  12,  p.  80, 
n.  2.)  In  TFofeon  v.  BandaU^  20  Wend.  201,  it  was  held  that 
an  agreement  to  forbear  to  sue  a  debtor  is  a  good  consideration 
for  &e  promise  of  a  third  person  to  pay  the  debt;  but  to  render 
the  promise  obligatory  it  must  be  in  writing.  "The  cases  are 
all  uniform  on  the  point,'*  said  Nelson,  C.  J.,  "that  the  promise 
to  pay  in  consideration  of  forbearance  is  within  the  statute." 
"To  bind  one,  therefore,"  said  Shaw,  C.  J.,  "for  the  debt  or 
default  of  another,  two  things  must  concur:  Fird^  a  promise  on 
good  consideration;  and  secondly ^  by  evidence  thereof  in  writ- 
ing." {Ndson  V.  Boynlon,  3  Met.  396.)  The  general  rule  is 
stated  to  be  that  while  the  debt  remains  a  subsisting  demand 
against  the  original  debtor,  the  promise  of  a  third  person  is  col- 
lateral, and  must  be  in  writing ;  but  there  is  an  exception  to  this 
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rule,  to  which  we  may  presently  advert.  Roane,  J.,  said: 
'^The  distinction  seems  to  be  this:  that  where  the  person  on 
whose  behalf  the  promise  is  made  is  not  discharged,  bat  the  per- 
son promising  agrees  to  see  the  debt  paid,  so  that  the  promisee 
has  a  double  remedy,  the  promise  is  considered  as  collateral,  and 
must  be  in  writing."  {Waggoner  v.  Gray,  2  Hen.  &  M.  612.) 
An  agreement  to  forbear  suit  against  the  original  debtor  at  the 
request  of  a  third  person  to  answer  for  the  debt  is  a  collateral 
promise,  and  is  within  the  statute,  and  void  unless  in  writing. 

In  Bobmsm  v.  OUman,  43  N.  H.  491,  Bell,  J.,  said:  "To 
except  a  promise  from  the  statute,  it  is  never  sufficient  that  the 
promisee  has  agreed  to  allow  time  to  the  debtor  (Jackson  v. 
Rayner,  12  Johns.  291;  Smith  v.  Ives,  16  Wend.  182;  Paeher 
v.  WtOaan,  15  Wend.  343;  Watson  v.  Eandally  20  Wend.  201), 
or  to  forbear  to  bring  a  suit  against  him  at  the  time  (JSimpson 
V.  PaUen,  4  Johns.  422;  King  v.  TFi&on,  2  Strange,  873;  Fish 
V.  Hutchinson,  2  Wils.  94;  Kirkham  v.  Marter,  2  Bam.  &  Aid. 
613;  1  Saund.  211  a),  or  has  discharged  suit  against  him 
{Nelson  v.  Boynton,  3  Met.  396;  Tomfirwon  v.  OeU,  6  Ad.  &  E. 
664),  or  has  released  to  the  debtor  any  lien  {MaUory  v.  GiUett, 
21  N.  Y.  412;  Fay  v.  BeS,  Lalor,  251),  or  pledge  {Ctancy  v. 
Pigott,  2  Ad.  &  E.  473),  or  an  attachment  (20  Wend.  184),  or 
levy."  {Merewm  v.  Mack,  10  Wend.  461 ;  Charter  v.  BedBctt,  7 
Term  Bep.  201.)  Mr.  Brown  holds  that  the  mere  relinquish- 
ment of  a  lien  by  the  creditor  does  not  take  the  promise  out  of 
the  statute.  (Brown  on  Statute  of  Frauds,  pp.  195-204;  Brandt 
on  Suretyship,  §  50;  1  Reed  on  Statute  of  Frauds,  §  38.)  In 
Nelson  v.  Boynion,  3  Met.  396,  the  creditor  sued  his  debtor 
and  seized  his  property  under  an  attachment.  The  defendant 
promised  to  pay  the  debt  in  consideration  of  a  discontinuance  ol 
the  action.  This  was  done,  and  th^  lien  of  the  attachment  lost, 
but  the  debt  remained  against  the  original  debtor.  After  a  care- 
Ail  discrimination  of  the  authorities,  Shaw,  C.  J.,  declared  that 
the  promise  was  void  because  not  in  writing.  In  MaUory  v. 
OiBett,  21  N,  Y.  412,  the  plaintiff  had  performed  repairs  on  a 
boat  which  was  in  his  possession,  having  a  lien  on  it  for  the 
value  of  his  work.    He  refused  to  part  with  the  possession  until 
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the  lien  was  satisfied^  when  the  defendant  promised^  if  he  would 
deliver  the  boat  to  the  owner^  he  would  pay  the  amount  due, 
whereupon  the  boat  was  delivered  to  the  owner.  It  was  held 
that  the  engagement  or  promise,  being  to  pay  the  debt  of 
another,  was  void,  because  there  was  no  note  or  memorandum 
thereof  in  writing.  (See,  also,  Waldo  v.  Simonsony  18  Mich. 
346;  Stewari  v.  (hmpbeU,  58  Me.  430.) 

The  findings  in  the  case  at  hand  do  not  indicate  definitely 
that  a  suit  was  actually  b^un,  and  a  lien  created,  under  the 
attachment  which  was  relinquished  by  the  plaintifis  by  reason 
of  the  promise  of  the  defendant  Lewis,  but  rather  that  l^al 
steps  were  being  taken  to  begin  a  suit  for  that  purpose,  which 
the  defendant  Lewis  knew,  and  by  his  promise  to  pay  the  debt, 
induced  the  plaintiffs  to  forbear  to  prosecute.  The  findings 
ought  to  have  been  made  more  definite,  but  in  this  view,  the  case 
has  no  footing  to  stand  upon.  The  oral  argument,  however, 
assumed  and  seemed  to  concede  that  a  suit  has  been  actually 
commenced,  and  a  levy  made,  under  an  attachment  which  the 
platnti£&  had  abandoned  by  discontinuing  their  suit  at  the 
request  of  the  defendant  Lewis,  on  his  promise  to  pay  the  debt 
of  the  defendant  Halberstadt;  and  on  this  theory  it  was  claimed 
that  the  promise  of  Ihe  defendant  Lewis  was  not  founded  upon 
forbearance  alone,  but  the  added  new  and  original  consideration 
of  harm  or  prejudice  to  the  plaintiffs,  as  one  of  the  newly  con- 
tracting parties,  which  the  relinquishment  of  the  lien  by  discon- 
tinuance of  the  suit  involved. 

In  Duidap  v.  IMme,  1  Rich.  2J3,  Butler,  J.,  said  :*  "  When 
one  person  has  a  complete  and  enforcible  lien  on  the  property 
of  his  debtor,  a  promise  of  a  third  to  pay  the  debt  on  condition 
that  the  property -under  the  lien  is  given  up,  will  be  held  bind- 
ing, and  not  within  the  Statute  of  Frauds.  This,  upon  thd 
ground  that  the  release  of  the  lien  is  the  surrender  of  a  security 
operating  in  the  nature  of  a  payment,  and  therefore,  if  not  a 
benefit  to  the  promisor,  is  a  prejudice  to  the  creditor  to  the 
extent  of  his  loss."  (See,  also.  Shook  v.  VanmaJtery  22  Wis.  507.) 
But  this  view  does  not  seem  to  be  well  sustained  on  principle  or 
anibority,  and  is  subjected  to  a  crushing  criticism  by  Mr, 
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Brandt,  in  which  he  suggests  precisely  what  is  the  fact  in  the 
case  at  hand^  that  the  surrender  of  the  lien  does  not  usually 
extinguish  the  original  debt,  and  that  when  it  does  have  that 
effect,  the  promise  is  not  within  the  statute.     He  says:   ^^The 
surrender  of  the  lien  being  a  detriment  to  the  creditor,  is 
undoubtedly  a  sufficient  consideration  for  the  promise;  but  why 
it  should  take  the  promise  out  of  the  statute  any  more  than  any 
consideration  which  is  a  detriment  to  the  creditor,  or  in  fact  any 
other  sufficient  consideration,  it  is  difficult  to  perceive.^'    (Brandt 
on  Suretyship,  §  60.)    In  Curtia  v.  Brown,  5  Cush.  488,  Shaw, 
C.  J.,  said :   "  It  is  not  a  sufficient  ground  to  prevent  the  opera- 
tion of  the  Statute  of  Frauds,  that  the  promisee  has  relinquished 
an  advantage,  or  given  up  a  lien,  in  consequence  of  the  promise, 
if  that  advantage  has  not  also  directly  inured  to  the  benefit  of 
the  promisor.     The  .cases  in  which  it  has  been  held  otherwise 
are  those  where  the  promisee  has  relinquished  some  lien,  benefit, 
or  advantage  for  securing  or  recovering  his  debt,  and  where  by 
such  relinquishment  the  same  interest  or  advantage  has  inured 
to  the  benefit  of  the  promisor.     In  such  case,  although  the  result 
is  that  the  payment  of  the  debt  of  a  third  person  is  effected,  it  is 
so  incidentally  and  indirectly,  and  the  substance  of  the  contract 
is  the  purchase  by  the  promisor  of  the  promisee  of  the  lien, 
right,  or  benefit  in  question,"    (Wilb  v.  Brovm,  118  Mass.  138; 
Furbish  v.  Ooodrumgh,  98  Mass.  296.)    In  FuUam  v.  Adams,  37 
Vt.  401,  Poland,  C.  J.,  said:   "We  believe  it  will  be  found 
that  in  all  the  cases  now  r^arded  as  sound,  where  it  has  been 
held  that*  a  parol  promise  to  pay  the  debt  of  another  is  binding, 
the  promisor  held  in  hands  funds,  securities,  or  property  of  the 
debtor  devoted  to  the  payment  of  the  debt,  and  his  promise  to 
pay  attaches  upon  his  obligation  or  duty  growing  out  of  the 
receipt  of  such  fund."  • 

While  it  is  true  that  some  of  the  authorities  dted  indicate 
that  the  promise  must  be  an  original  undertaking  or  a  valid 
consideration,  moving  from  the  creditor  to  the  promisor,  to 
take  the  case  out  of  the  statute  {Wills  v.  Broum,  Furbish  v. 
Ooodncugh,  Bobinson  v.  Oilman,  supra),  others  indicate  that  it 
makes  no  difference  in  r^ard  to  the  party,  debtor  or  creditor, 
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from  whom  the  oonsideration  moves^  to  have  that  edect  {FuBam 
V.  AdamSy  MaUory  v.  GiUeti,  supra),  a  distinction  which  makes 
no  difference,  so  far  as  affects  this  case,  as  there  is  no  pretense 
that  the  relinquishment  of  the  lien  inured  to  the  benefit  of  the 
defendant  Lewis,  or  that  he  held  any  funds  or  securities  or  other 
property  of  the  defendant  Halberstadt  to  be  devoted  to  the 
payment  of  the  debt. 

As  the  case  stated  is  not  within  the  exceptions  of  the  statute 
which  makes  such  parol  promise  binding,  there  was  no  error, 
and  the  judgment  must  be  affirmed. 
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JOHN   FOSTER,  Appellant,   v.   PETER   SCHMEER, 
Respondent. 

A0BRT— Cohtbaot  bt.  — ttespondent  purohased  one  half  a  dairy  for  two  hundred 
doUan,  and  obtained  the  zefosal  of  the  other  half  at  the  same  price.  The  appel- 
lant told  him  to  go  and  bay  it  for  him,  whereupon  respondent  bought  the  other 
half  of  the  dairy  and  a  horse  included  for  two  hundred  dollars.  Heldt  that  the 
respondent  haying  acted  as  the  agent  of  appeUant,  the  latter  was  entitled  to  the 
benefit  of  the  purchase,  and  was  the  owner  of  one  half  the  horse. 

CasfEBAOi-— PiAADDia  TO  BxFOBM. — lu  Order  to  haye  a  contract  reformed,  the  plead- 
ing should  set  out  what  the  contract  was  as  the  parties  made  it,  and  why  its 
terms  happened  to  be  lefk  out,  or  how  terms  not  agreed  upon  came  to  be  inserted. 

Bams— Pboof  Bequibxd  to  Bkfobx. — In  all  cases  to  reform  a  contract,  the  court 
wiU  require  strong  and  convincing  proof  of  the  mistake ;  but  where  mistake  is 
shown,  that,  if  not  corrected,  would  operate  to  the  prejudice  of  a  party,  and 
which  did  not  occur  through  the  par^s  carelessness  or  negUgenoe,  the  coorl 
wiU  oorreot  it. 

Appeal  from  Multnomah  County.    Modified. 

Facto  are  stated  in  the  opipion. 

Alfred  F.  Sears,  Jr.,  for  Appellant. 

Proof  in  order  to  reform  a  contract  must  be  free  from  all  doubt. 
(3  Greenleaf  on  Evidence,  §  360;  2  Pomeroy's  Equity,  §  859; 
1  Story  on  Equity  Jurisprudence,  §  157;  Shivdey  v.  Welch,  2 
Or.  288;  NewmM  v.  Oreenwood,  4  Or.  123;  BemUlard  v.  iVw- 
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ooU,  8  Or.  43;  BtepheTia  v.  MurUm,  6  Or.  196.)  These  last  two 
cases  as  to  the  neoessity  of  a  mutuality  of  mistake.  {Smiih  v. 
BuUer,  11  Or.  46.) 

Strode  &  Beach,  for  Respondent 

When  the  deed  sought  to  be  reformed  shows  imperfections,  this 
&ct  shows  that  the  contract  does  not  express  the  intention  of  the 
parties.     {Ramsey  v.  Laomia,  6  Or.  374.) 

Proof  to  establish  mistake  must  be  clear  from  mistake.  {New^ 
some  V.  Greenwood,  4  Or.  119 ;  Smith  v.  Butler,  11  Or.  46 ;  Hutd^ 
ivson  V.  Ainsworth  16  Pa.  Rep.  82;  BefMon  v.  Maskoe,  33  N.  W. 
Rep.  38.) 

Thayee,  J. — This  appeal  comes  here  from  a  decree  of 
the  Circuit  Court  for  the  county  of  Multnomah.  The  appellant 
commenced  a  suit  in  that  court  against  the  re|pondent  for  an 
accounting,  after  a  dissolution  of  copartnership  theretofore  exist- 
ing between  said  parties. 

The  contract  of  copartnership  is  alleged  in  the  complaint  to 
have  been  \inder  and  in  pursuance  of  certain  written  articles 
signed  by  them,  and  of  which  the  following  is  a  copy: — 

''This  agreement  made  this  first  day  of  March,  1886,  between 
John  Foster  and  P.  Schmeer,  both  of  Multnomah  County, 
Oregon,  witnesseth,  that  the  said  Foster  and  Schmeer  have 
hereby  agree  to  carry  on  and  conduct,  jointly,  a  milk  or  dairy 
business,  in  said  county,  under  the  following  terms  and  condi- 
tions, to  wit :  The  said  Schmeer  shall  supply,  at  his  own  cost  and 
expense,  one  half  the  number  of  all  the  cows  necessary  for  said 
business;  also  pay  for  one  half  of  all  the  feed  that  may  have  to 
be  bought;  and  for  all  articles,  implements,  or  supplies  required 
for  carrying  on  the  said  business.  The  proceeds  of  said  business 
shall  be  divided  equally  between  the  said  Foster  and  Schmeer, 
at  such  times  and  in  such  a  manner  as  to  them  seems  proper. 
This  agreement  to  be  and  remain  in  force  for  the  term  of  one 
year,  from  the  first  day  of  March,  1886. 

''It  is  further  mutually  agreed  that  upon  the  termination  of 
this  agreement,  the  said  Foster  may  repurchase  the  six  cows  he 


Nov,  1887.]  Foster  v.  Schmeer.  365 


Opinion  of  the  Ooart— Thayer,  J. 


sold  to  said  Schmeer  at  the  same  price  he  received  from  said 
Schmeer,  to  wit,  the  sum  of  $180. 

'^  Witness  our  hands  and  seals  this  seventh  day  of  Aogust,  1886. 

"Peter  Schmeer.        [seal.] 
"John  Foster.  [seal.] 

"Witness:  A.  M.  Stansberry." 

It  is  further  alleged  in  the  complaint  that  by  virtue  of  said 
agreement  the  parties  entered  upon  said  business  therein  referred 
to;  that  appellant  complied  with  all  the  conditions  of  the  agree- 
ment upon  his  part ;  that  he  had  advanced  considerable  sums 
of  money  and  furnished  feed  on  account  of  the  copartnership 
business  largely  in  excess  of  his  share  as  a  partner ;  that  said 
advances  amounted  to  over  $300  more  than  his  proportion,  and 
that  the  respondent  had  refused  to  enter  into  any  accounting  or 
repay  his  shares  of  the  advances. 

The  respondent  filed  an  answer  to  the  complaint,  denying 
that  he  entered  into  any  copartnership  with  appellant  under 
said  agreement,  or  any  agreement  except  an  agreement  in  the 
dairy  and  &rm  business,  and  denied  all  the  other  material  allega- 
tions of  the  complaint    And  for  further  answer  and  counter- 
claim alleged  that  the  said  agreement  was  erroneous  in  that,  by 
mutual  mistake  of  the  parties  thereto,  they  omitted  to  state,  as 
was  their  intention,  that  the  partnership  was  formed  for  the  pur- 
pose of  carrying  on  a  farming  business  as  well  as  a  milk  business ; 
that  the  respondent  was  to  put  in  the  trade  and  good-will  of  a 
milk  business,  then  possessed  by  him,  together  with  his  knowl- 
edge of  said  business,  also  the  use  of  three  horses,  one-half 
interest  in  a  milt  wagon,  and  in  fifty  milk  cans ;  that  appellant 
was  to  furnish,  as  his  share  of  the  capital  stock,  the  use  of  one 
half  of  all  the  cows  needed  in  said  business,  the  use  of  his  fiirm 
on  Ck>lumbia  Slough,  the  use  of  three  horses,  one-half  interest  in 
a  milk  wagon,  and  fifty  milk  cans,  and  pay  for  one  half  of  all 
feed  and  one  half  of  all  articles,  implements,  and  supplies  that 
would  have  to  be  bought  for  carrying  on  said  milk  and  farming 
business ;  and  that  in  order  to  make  said  agreement  conform  to  the 
actual  intentions  of  the  parties,  it  was  necessary  that  the  same 
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should  be  reformed  and  amended  so  as  to  include  said  matters, 
and  that  in  pursaance  of  said  last-mentioned  agreement  the  parties 
entered  upon  said  business.  There  followed  an  all^ation  that 
the  parties,  during  the  continuance  of  said  business,  had,  down  to 
the  1st  of  January,  1887,  accounted  at  or  near  the  end  of  each 
month  for  the  business  transacted  during  the  month  preceding, 
at  which  time  they  divided  equally  between  them  the  excess  of 
cash  receipts  over  the  disbursements,  and  that  the  last  of  such 
settlements  was  of  the*  business  done  in  the  month  of  December, 
1886.  Also,  of  an  all^ation  of  the  purchase  of  six  cows,  by 
appellant  of  i-espondent,  for  $180,  and  that  he  had  not  paid  for 
them,  and  that  the  appellant  was  in  possession  of  one  Buckeye 
mower  of  the  value  of  $75,  and  potatoes  of  the  value  of 
$250,  all  being  the  property  of  the  said  copartnership;  also, 
that  the  firm  dug  a  well  on  appellant's  farm,  and  furnished 
appliances  for  drawing  water  therefrom  at  the  cost  of  $80,  and 
that  appellant  refused  to  pay  said  money,  or  account  for  said 
partnership  property  retained  by  him,  and  claimed  as  relief  an 
accounting  of  said  partnership  business  since  December  31, 1886. 

No  reply  to  the  answer  was  filed,  but  a  stipulation  was  en- 
tered into  by  and  between  their  attorneys  in  their  behalf  to  stand 
in  the  place  of  such  reply,  and  of  which  the  following  is  a  copy: 
^'(1)  Admitting  that  at  the  expiration  of  any  partnership  that 
existed  between  the  parties,  the  plaintiff  purchased  of  defend- 
ant six  cows  for  the  sum  of  $180,  and  has  paid  no  part  of  the 
said  sum.  (2)  Admitting  that  plaintiff  has  in  his  possession 
one  mower,  the  property  of  plaintiff  and  defendant,  of  the  value 
of  $60.  (3)  Admitting  that  plaintiff  has  possession  of  a  well 
that  cost,  with  the  appliances,  $80,  one  half  of  which  sum  was 
paid  by  each  party.  (4)  Denying  specifically  each  and  every 
other  all^ation  contained  in  the  answer  of  defendant  herein." 

The  case  was  referred  to  a  referee  to  take  the  testimony  and 
report  it  to  the  court,  together  with  his  findings  of  fact  and  con- 
clusions of  law  thereon. 

The  main  controversy  in  the  testimony  was,  whether  the  use 
of  the  farm  was  to  be  included  in  the  partnership  business.  The 
appellant  seemed  inclined  to  concede  that  the  use  of  a  part  of  the 
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farm  was  to  be  included^  such  as  the  bam^  the  ase  of  the  house 
and  fixtures^  the  pasture^  and  he  admits  that  he  consented  to  the 
raising  of  grain  thereon  for  the  stocky  but  claims  allowance  for 
the  hay  that  was  raised  and  fed  to  the  animals,  and  emphatically 
denies  that  the  partnership  included  the  potatoes.  There  was 
also  a  controversy  about  a  horse  that  had  been  bought,  worth 
$25.  I  am  inclined  to  think,  however,  from  the  testimony,  that 
the  horse  belonged  to  the  appellant,  at  least,  half  of  it.  The 
respondent  testified  that ''  he  bought  out  a  half  interest  in  Bankings 
business  for  $200,  and  was  to  have  the  other  half  interest  at  the 
same  price  whenever  he  wanted  it;  that  he  went  back  to  Rankin 
in  about  ten  days  and  told  him  that  he  would  give  him  $200  for 
the  other  half  of  the  business  and  the  mare  thrown  in ;  that  Mr. 
Foster  told  him  that  he  should  buy  the  other  half  interest  for 
him ;  that  he  told  Mr.  Foster  that  he  could  buy  it  for  $200 ; 
that  that  was  the  agreement  when  he  bought  the  first  half,  to  pay 
$200  without  the  mare  for  the  other  half  of  the  business.  Mr. 
Foster  told  respondent  to  buy  it  for  him,  and  he  bought  it  and 
paid  Rankin  $200;  that  he  got  the  mare  also;  the  mare  had  no 
connection  with  the  business.'^  But  the  mare  did  have  connec- 
tion with  the  business;  respondent  having  been  employed  by 
Foster,  the  appellant,  to  buy  out  the  half  interest  from  Rankin, 
appellant  was  entitled  to  the  benefit  of  his  bargain.  The  respond- 
ent had  no  right  to  speculate  in  that  way  when  acting  for  appel*- 
lant.  The  respondent  should  be  charged  $12.60  on  account  of 
that  transaction. 

The  referee  found  that  the  contract  set  out  in  the  complaint 
was  entered  into  by  mutual  mistake  of  the  parties  thereto,  and 
that  it  was  erroneous  in  that  it  did  not  provide,  as  was  the  inten- 
tion of  the  parties,  that  the  partnership  was  formed  for  the  pur- 
pose of  carrying  on  a  farming  business,  as  well  as  a  milk  business ; 
that  the  appellant  was  to  put  in  his  share  of  the  capital  stock, 
among  other  things,  the  use  of  his  said  farm.  He  also  found 
that  the  respondent,  since  the  first  day  of  January,  1887,  had 
collected  of  the  moneys  due  said  firm  the  sum  of  $258.55,  and 
paid  out  on  account  thereof  $156.70,  leaving  a  balance  in  his 
hands  due  the  firm  of  $101.85.    That  the  appellant  purchased 
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the  six  oowsy  as  admitted  in  the  stipulation,  which  oonstitoted 
the  reply,  for  $180,  for  which  he  had  not  paid  respondent.  That 
appellant  sold  of  the  property  belonging  to  the  partnership  90 
sacks  of  potatoes,  for  which  he  received  $123.16.  Found  that 
the  expenses  of  digging  the  well,  etc.,  were  $80,  and  that  he 
retained  the  mowing  machine  which  was  $60,  and  was  indebted 
to  the  firm  in  that  sum  on  account  thereof;  and,  as  conclusions 
of  law,  that  the  respondent  was  entitled  to  a  decree  reforming 
the  contract  of  copartnership  in  accordance  with  the  findings  of 
&ct,  and  for  the  sum  of  $260.  This  was  made  up,  I  suppose, 
by  charging  the  appellant:  — 

The  price  of  the  cows $180  00 

One  half  of  the  money  for  the  potatoes 61  68 

One  half  of  the  expense  of  the  well 40  00 

One  half  value  of  the  mower 30  00 

Amounting  to $311  58 

Andcrrfitinghimwithonehalfthe$101.85collected.viz.     60  92 

Leaving $260  66 

There  are  two  questions  in  the  case  to  be  considered :  Mrd, 
had  the  respondent  a  legal  right,  under  the  allegations  and 
proofs,  to  have  the  contract  set  out  in  the  complaint  reformed ; 
and  second,  if  reformed,  what  changes  was  the  respondent  entitled 
to  have  made  therein  ? 

Pleading  a  mistake  in  contract.  The  pleader  did  not,  as  I  con- 
sider, properly  allege  the  facts  so  as  to  entitle  a  party  to  have,  in 
a  strict  sense,  the  contract  reformed.  He  should  have  alleged 
more  than  that  it  was  erroneous  in  certain  particulars,  and  for 
what  purpose  the  partnership  was  formed.  He  would  ordinarily  . 
have  to  set  out  the  terms  of  the  contract  as  the  parties  made  it; 
what  they  each  undertook  and  agreed  to  do;  and  show  why  its 
terms  happened  to  be  left  out  when  it  was  attempted  to  be  reduced 
to  writing,  or  how  terms  not  agreed  upon  came  to  be  inserted. 
This  case  stands,  however,  upon  somewhat  different  principles. 
The  relief  sought  here  was  to  supply  what  the  parties  through 
inadvertence  and  mistake  had  omitted. 
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Beforming  a  written  contract  on  the  ground^  of  mistake  is  the 
exercise  of  the  ordinary  jurisdiction  of  a  court  of  equity.  That 
court,  however,  has  always  required,  in  all  cases  coming  under 
that  head,  strong  and  convincing  proof  of  the  mistake.  It  never 
undertakes  to  make  contracts  for  parties;  it  leaves  them  to  do 
that  for  themselves;  but  where  it  is  shown  that  there  has  been  a 
mistake,  that,  if  not  corrected,  it  would  operate  to  the  prgndice 
of  a  party,  and  that  it  did  not  occur  through  the  party's  care- 
lessness or  n^Iigence,  it  will  correct  it. 

The  parties  having  deliberately  signed  an  instrument  in  writ- 
ing, setting  forth  what  they  have  agreed  upon,  cannot,  however, 
expect  a  court  to  find  that  their  agreement  was  different  from 
what  they  have  so  declared  it  to  be,  without  clear,  cogent  proof 
that  such  is  the  fact,  and  a  reasonable  explanation  as  to  how  they 
fidled  in  not  having  the  writing  express  the  true  agreement.  If 
this  case  depended  upon  the  oral  proofs  alone,  I  should  be  of  the 
opinion  that  the  respondent  had  not  shown  himself  entitled  to 
have  the  written  agreement  reformed.  But  an  inspection  of  the 
agreement  shows  it  to  be  incomplete.  It  does  not  show  what 
the  appellant  was  to  do  in  carrying  on  the  partnership  business, 
or  that  he  was  to  do  anything  except  what  might  be  inferred 
therefrom;  and  the  circumstances  under  which  the  parties  were 
situated,  and  their  mode  of  dealing,  afford  strong  proof  that  the 
&rm  referred  to  was  to  be  used  as  an  incident  of  the  business 
they  engaged  in.  I  do  not  think  that  the  evidence  in  the  case 
warrants  the  court  in  finding  that  the  parties  agreed  to  carry  on 
the  farming  business ;  their  business  was,  I  am  satisfied,  confined 
to  the  milk  or  dairy  business ;  but  that  they  were  to  have  the 
benefit  of  the  appellant's  fiirm,  in  order  to  carry  on  the  milk  or 
dairy  business,  is  very  evident.  I  have  no  doubt  but  that  was 
the  understanding  between  them ;  they  were  to  use  the  barn,  the 
pasture  land,  the  plow  land  for  grain,  and  the  meadows.  The 
.  respondent  was  to  occupy  a  part  of  the  house,  have  the  benefit 
of  the  fruit  and  garden  beyond  question ;  all  their  acts  indicate 
that.  The  cows  were  kept  there ;  the  well  was  dug  to  supply 
water  required  in  carrying  on  the  business;  the  meadows  were 
sown  with  plaster;  a  mower  was  procured  and  the  plow  land 
XV.  Ob.— 84. 
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cultivated  at  their  joint  expense ;  bat  that  the  absolute  use  of  the 
farm  was  to  belong  to  the  partnership  is  not  established  by  the 
proof.  All  that  was  raised  upon  the  farm  not  necessary  to 
the  conduct  of  the  dairy  business,  under  my  view  of  the  evi- 
dence, belonged  to  the  appellant  individually.  If  it  had  been 
intended  that  farming  was  to  constitute  a  principal  business  of  the 
partnership,  it  would  have  been  stated,  no  doubt,  in  such  a  way 
to  the  scrivener  that  he  would  have  included  it  in  the  writings; 
but  considered  only  as  incidental  to  the  dairy  business,  it  was 
probably  not  mentioned  so  distinctly  as  to  enable  him  to  remem- 
ber it.  He  remembered  the  dairy  business,  and,  probably  after 
he  had  expressed  the  terms  that  it  was  to  be  carried  on,  concluded 
he  had  earned  the  half  dollar  the  appellant  paid  him  for  doing 
the  writing.  He  was  engaged  in  the  real  estate  business,  and  no 
doubt  was  disturbed  frequently  while  drawing  up  the  articles. 
It  would  have  been  better  for  both  parties  if  they  had  left  their 
matter  in  parol.  Their  going  to  an  inexperienced  person  to  have 
a  contract  of  that  character  drawn  could  hardly  fail  to  get  them 
iuto  difficulty. 

I  think  the  decree  upon  the  accounting  should  be  changed  by 
adding  to  the  appellant's  credit  $12.60,  on  account  of  the  mare 
referred  to,  and  by  discharging  the  item  of  $61.58  on  account  of 
the  potatoes;  I  think  the  potatoes  belonged  to  the  general  farm- 
ing business,  and  were  not  included  in  the  dairy  matter.  This 
will  reduce  the  amount  due  from  appellant  to  $186.58,  instead 
of  $260.66.  The  decree  appealed  from  will  therefore  be  modified 
in  that  particular;  in  all  other  respects  will  be  affirmed.  Neither 
party  is  entitled  to  cost  of  appeal,  but  €ach  to  pay  one  half  of 
the  clerk's  fees  of  this  court. 
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[FUed  November  7, 1887.] 

S.  LILLIENTHAL  &  CO.  Appellants,  v.  A.  P.  HOTAL- 
ING  CO.  ET  AL.,  Bespondents. 

Bbplt— What  Oaskot  be  Plbadsd  nr.— A  plaintiif  ottnnot  plead  in  his  replj 
matier  which  would  be  canae  for  an  original  action. 

JoDamsT— Cbeditobs'  Biqbib  of.—- Bespondents  and  appellants  having  obtained 
separate  Judgments  against  one  Y.  C,  the  appellants  applied  to  the  respondents, 
whose  judgments  were  prior  to  that  of  appellants,  to  unite  with  them  in  a  suit 
to  set  aside  a  prior  Judgment  of  one  H.,  against  said  Y.  C,  which  the  respond- 
ents refused  to  do;  but  entered  into  an  agreement  with  H.,  whereby  they 
received  a  note  from  him  and  gave  him  a  receipt  for  the  same,  specifying  that  it 
was  given  to  pay  their  Judgments,  and  that  if  the  property  was  sold  under  execu- 
tion for  cash,  they  should  receive  the  same  and  surrender  up  the  note ;  but  if  H. 
bid  in  the  property  they  were  to  hold  the  note  in  lieu  of  their  Judgments.  The 
appellants  then  began  suits  against  H.  and  the  respondents  to  have  his  Judg- 
ment declared  fraudulent,  and  to  obtain  plriority  over  the  Judgments  of  respond- 
ents. The  property  of  Y.  G.  was  sufficient  to  satisfy  the  Judgment  of  H.  and 
the  respondents.  Upon  trial  the  Judgment  of  H.  was  found  to  be  fraudulent. 
Edd,  (1)  That  if  the  H.  Judgment  was  fraudulent,  the  other  respondents,  having 
a  subsequent  lien,  did  not  lose  their  priority  of  lien  in  consequence  of  their  refusal 
to  unite  with  the  appellants  in  such  suit,  nor  by  endeavoring  to  obtain  payment 
thereof  through  the  agreement  wi:h  H.  (2)  That  the  note  given  them  could 
not  be  considered  as  having  paid  their  Judgments.  (8)  That  the  fact  that  they 
refused  to  Join  with  the  appellant  in  a  suit  to  set  aside  the  H.  Judgment,  and 
entered  into  the  arrangement  with  H.,  did  not  taint  their  judgments  with  firaud. 
(4)  That  this  was  not  a  case  where  the  appellants  would  be  entitled  to  a  priority 
of  lien  over  the  respondents,  as  in  a  case  of  discovery  of  equitable  assets. 

Appeal  from  Multnomah  County.    AflBrmed. 
WUUcofMy  Ach  &  Woody  for  Appellants. 

The  acts  of  the  respondents  who  had  obtained  judgments 
were  subsequently  fraudulent^  and  the  fraud  tainted  the  whole 
proceeding.  (Gibba  v.  iVeefey,  7  Watts,  307;  Serfosa  v.  JFhher, 
10  Pa.  St.  184, 185.) 

The  judgments  of  respondents  were  paid  by  the  note.  (Free- 
man on  Judgments,  §§  463-468.) 

AUx.  Bemstmij  for  Bespondents. 

The  reply  introduces  a  new  cause  of  action,  and  the  demurrer 
thereto  should  have  been  sustained.  (Durbin  v.  Msk,  16  Ohio 
St  633;  School  DiOrid  v.  Oaldwea,  16  Neb.  68;  BemJmmer  v. 
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MarahaUy  2  Minn.  78;  WAb  v.  BtdweUy  15  Minn.  279;  Haich 
V.  Goddinffton,  32  Minn.  92.) 

A  creditor  whose  rights  are  not  injured  by  a  debtor's  transfer 
of  property  cannot  complain  that  the  transfer  was  fraadulent. 
{Bamet  v.  Knigkty  7  Colo.  365.) 

Unless  the  judgments  therefor  are  fraudulent  and  void  at  their 
inception^  it  matters  not  what  disposition  was  made  of  them. 
(Freeman  on  Judgments,  §  512;  Mayer  v.  WoodaUf  36  Tex. 
687;  SUme  v.  TownCy  91  U.  S.  341.) 

Thay£B,  J. — It  appears  from  the  facts  in  the  case  that  on 
the  twentieth  day  of  October,  1886,  one  Fanny  A.  Holder  com- 
menced an  action  in  said  Circuit  Court  against  one  Vincent 
Caravita,  upon  three  promissory  notes  executed  to  her  by  Cara- 
vita.  And  that  on  the  twenty-second  day  of  October,  1886,  she 
recovered  a  judgment  therein  by  confession  against  Caravita  for 
the  sum  of  $3,232,  with  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum,  from  said  twentieth  day  of  October,  1886,  $376 
attorney's  fees,  and  the  costs  and  disbursements  of  the  action. 
That  on  the  same  day  of  the  rendition  of  said  judgment  execu- 
tion was  issued  thereon,  and  a  levy  made,  by  virtue  thereof^ 
upon  Caravita's  property,  consisting  principally  of  a  stock  of 
liquors  and  cigars  in  the  city  of  Portland.  That  on  said  twenty- 
second  day  of  October,  the  respondents,  the  A.  P.  Hotaling  Co., 
a  private  corporation,  G.  Ginnochio  &  Co.,  Frappoli,  Berges  & 
Co.,  and  E.  Gt)slinsky  &  Co.,  severally  commenced  actions  in 
said  Circuit  Court  against  Caravita,  and  in  each  of  said  actions 
an  attachment  was  issued  and  levied  upon  said  property  on  the 
day  of  the  commencement  of  said  actions,  but  subsequent  to  the 
levy  of  the  Holder  execution.  That  the  appellant,  also,  on  said 
twenty-second  day  of  October,  commenced  an  action  against 
Caravita,  in  which  an  attachment  was  issued  and  levied  upon 
said  property,  but  subsequent  to  the  levy  of  the  said  execution 
and  of  the  attachments  of  the  respondents.  The  several  claims 
upon  which  the  actions  in  favor  of  said  respondents  and  appel- 
lants were  commenced  appear  to  have  been  valid  claims  arising 
out  of  the  sale  of  articles  made  by  them  respectively  to  the  said 
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Caravita.  Judgments  were  duly  recovered  upon  e^ch,  upon  the 
third  day  of  November,  1886,  and  an  order  of  sale  of  the 
attached  property  taken  in  each  of  the  cases,  and  an  execution 
was  duly  issued  upon  each  of  said  judgments  and  levied  upon 
the  said  property.  The  judgments  in  favor  of  the  respondents 
are  comparatively  small,  aggregating  only  $1,016.25,  while  that 
of  the  appellants  amounted  to  (6,606.16.  The  property  was 
entirely  insufficient  to  satisfy  all  the  claims;  that  it  amounted 
in  value  to  less  than  $4,000. 

The  appellants,  evidently,  were  convinced  that  Mrs.  Holder's 
claim  was  a  sham,  and  that  her  judgment  recovered  thereon  was 
fraudulent,  and  requested  the  said  respondents  to  unite  with  them 
in  a  suit  to  set  it  aside,  which  they  refused  to  do.  It  appears  that 
the  said  respondents'  claims  were  placed  in  the  hands  of  Alex- 
ander Bernstein,  Esq.,  an  attorney  at  law,  and  their  attorney 
herein,  for  collection,  and  that  Mrs.  Holder's  pretended  claim 
was  represented  by  J.  M.  Bower,  Esq.,  also  another  attorney  at 
law,  who  conducted  the  proceedings  for  Mrs.  Holder,  as  her 
attorney  in  commencing  the  action,  and  in  obtaining  the  judg- 
ment in  her  fiivor  against  Caravita.  The  property  was  adver- 
tised for  sale  npon  the  Holder  execution  for  the  ninth  day  of 
November,  1886.  It  appears  that  on  or  about  the  third  day  of 
November,  1886,  and  after  the  appellants  had  requested  said 
respondents  to  unite  with  them  in  a  suit  to  set  aside  the  Holder 
judgment,  Mr.  Bernstein  called  upon  Mr.  Bower  in  regard  to 
the  business,  and  the  two  went  to  Holder's  place  of  business, 
where  they  met  Mrs.  Holder's  husband,  Joseph  A.  Holder,  and 
made  arrangements  that  the  amount  of  the  said  respondents' 
judgments,  and  of  the  said  Holder's  judgment,  should  be  bid 
for  the  property  at  the  sale  thereof,  and  that  if  any  one  bid  more 
than  that  they  would  let  such  bidder  take  the  property,  and  the 
said  judgments  would  be  paid  out  of  the  proceeds.  If  not,  Bern- 
stein was  to  bid  in  the  property  for  the  amount  mentioned,  and 
transfer  it  to  said  Joseph  A.  Holder,  provided  he  would  give  a 
note  for  the  amount  of  the  said  respondents'  claims,  and  secure 
it  by  a  chattel  mortage  on  the  stock  and  fixtures.  That  in 
paisuance  of  that  arrangement  an  instrument  in  writing  was 
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drawn  up  by  Mr.  Bower,  and  signed  by  Mr.  Bernstein^  of  which 
the  following  is  a  copy : — 

"PoBTiiAND,  Oregon,  9th  November,  1886. 
^'Beoeived  of  Joseph  Holder  and  Fanny  A.  Holder  a  note  of 
even  date  herewith  for  $1,031,  made  and  executed  by  said 
Joseph  Holder  and  Fanny  A.  Holder,  payable  to  my  order  ^t 
the  Portland  National  Bank,  and  payable  four  months  after 
date.  Said  note  is  given  to  pay  the  following  claims  and  judg- 
ments, exclusive  of  costs  and  expenses  taxed: — 

A.  P.  Hotaling  Co.  v.  Caravita $  175  25 

Ginnochio  &  Co.  v.  Same 216  75 

Frappoli,  Berges  &  Co.  v.  Same 188.  00 

E.  Goslinsky  &  Co.  v.  Same 452  00 


$1,031  00 
"And  in  case  the  sale  of  the  stock  of  V.  Caravita  is  sold  for 
cash,  I  agree  to  deliver  the  said  Holders  their  note,  and  they  to 
pay  cash  the  full  amount  thereof.  And  in  case  I  become  the 
purchaser  by  giving  to  the  sheriff  receipts  for  judgments  against 
said  Caravita,  I  agree  to  deliver  the  same  to  said  Holders  forth- 
with upon  said  Holders  giving  a  chattel  mortgage  on  the  said 
stock,  securing  said  note  and  such  other  claims  as  may  rank 
equally  with  said  note. 

"  AiiEX.  Bebnbtein,  Attorney  at  Law." 

On  the  fifth  day  of  November,  1886,  the  appellants  com- 
menced their  suit  against  the  said  Caravita,  Fanny  A.  Holder, 
the  said  respondents,  and  the  Napa  Valley  Wine  Co.  and  James 
Zanello.  The  last-named  defendants,  the  Napa  Valley  Wine 
Co.  and  Zanello,  were  impleaded  on  account  of  some  subsequent 
interest  or  claim  they  had  upon  the  property,  but  they  took  no 
part  in  the  litigation.  The  object  and  purpose  of  the  appellants' 
suit  was  to  set  aside  and  annul  the  Holder  judgment,  and  restrain 
its  enforcement,  and  decree  their  lien  by  virtue  of  their  attach- 
ment to  be  a  prior  lien  to  any  and  all  liens  of  the  other  creditors 
of  the  said  Caravita,  and  that  their  judgment  be  first  satisfied  oat 
of  the  proceeds  of  the  sale  of  the  attached  property.     There  is 
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no  all^ation  in  the  complaint  against  the  legality  of  the  said 
respondents'  said  judgments,  or  which  is  calculated  in  anywise 
to  impeach  them.  They  allege,  however,  that  they  had  requested 
said  respondents  to  join  with  them  as  plaintiffs  in  the  suit,  but 
that  the  former  had  refused  to  do  so,  and,  wherefore,  they  were 
made  defendants  therein. 

An  answer  was  filed  on  the  part  of  Fanny  A.  Holder,  by 
Messrs.  McDougall  <&  Bower,  and  Alexander  Bernstein,  as  her 
attorneys,  also  upon  the  part  of  the  said  respondents  by  said 
Alexander  Bernstein,  their  attorney.  Said  answers  were  filed 
separately.  The  answer  of  Mrs.  Holder  contains  denials  of 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
appellants'  claim,  and  of  the  proceedings  alleged  in  the  com- 
plaint to  have  been  had  thereon,  and  denies  positively  that  her 
action  against  Caravita  was  not  instituted  against  him  collusively 
or  fraudulently,  or  with  the  intent  to  hinder,  delay,  or  defraud 
ereditors  of  the  said  Caravita,  or  any  one  else,  and  the  answer 
of  the  said  respondents  contains  similar  denials  of  said  claim, 
and  the  proceedings  \&A  thereon;  also  the  same  character  of 
denials  of  the  alleged  collusion  and  fraud,  and  affirmative  all^a- 
tions  as  to  the  issuance  of  their  attachments  and  their  priority  to 
that  of  appellants. 

The  Circuit  Court  granted  an  order  in  'the  suit  restraining 
further  proceedings  upon  the  Holder  judgment  during  the 
pendency  of  the  suit,  which  the  said  respondents,  by  their  attor- 
ney, said  Alexander  Bernstein,  subsequently  and  on  the  ninth 
day  of  November,  1886,  moved  the  court  to  modify.  The  said 
motion  was  founded  on  the  pleadings  and  proceedings  in  the 
suit,  and  was  supported  by  certain  affidavits  made  on  behalf  of 
said  respondents.  The  modifications  sought,  and  which  the  said 
affidavits  were  made  to  obtain,  were  to  the  effect  that  the  sheriff 
might  be  permitted  to  accept  the  bids  of  the  judgment  creditors 
on  their  judgments  prior  to  the  appellants'  judgment,  or  that, 
upon  the  plaintiffi  in  the  suit  filing  an  undertaking,  an  injunc- 
tion order  of  the  court  issue,  according  to-  law  and  the  regular 
.practice  of  the  court,  restraining  the  sheriff  from  proceeding  with 
the  sale  under  the  execution  of  the  said  Fanny  A.  Holder,  or  of 
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the  executioD  of  any  of  the  other  defendants  in  the  suit^  until  the 
issues  in  the  suit  were  heard  and  determined. 

The  appellants,  some  time  after  said  respondents'  answer  was 
filed,  filed  a  reply  thereto,  in  which  they  denied  the  priority  of 
the  respondents'  attachments,  and  set  up  affirmatively  that  said 
respondents  had  been  fully  paid  their  claims;  also,  that  they 
and  the  Holders  had  conspired  and  confederated  together  for 
the  purpose  of  defrauding  the  creditors  of  Caravita,  and  appel- 
lants especially,  and  had  agreed  to  place  all  possible  obstacles  in 
the  way  to  prevent  the  collection  of  appellants'  said  judgm^it 
against  Caravita ;  and  that  since  the  commencement  of  the  suit 
herein,  and  before  the  filing  of  their  answer  herein,  the  said 
respondents,  in  pursuance  of  said  confederation,  collusion,  and 
allied  agreement,  have  received  from  the  said  Fanny  A.  Holder 
and  Joseph  A.  Holder  a  promissory  note  in  full  of  the  said  cl^ms 
against  said  Caravita,  and  did  agree  at  the  time  of  the  receipt 
thereof  by  them,  to  hinder  and  delay  the  appellants  in  the 
collection  of  their  demands. 

The  case  was  referred  to  a  referee  to  take  and  report  the  evi* 
dence,  and  his  findings  of  fact  thereon,  and  conclusions  of  law. 
The  referee,  after  taking  the  testimony,  found  that  the  said 
three  promissory  notes  executed  by  Caravita  to  the  said  Fanny 
A.  Holder,  and  upon  which  the  said  judgment  was  recovered, 
were  without  consideration,  and  were  given,  and  the  judgment 
obtained  thereon,  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  said  Caravita,  and  that  said  judgment  was  wholly 
fraudulent  and  void.  He  also  found  that  the  judgments  of  the 
said  respondents  were  valid  judgments;  that  none  of  them  had 
been  paid;  that  neither  of  said  respondents  had  conspired  or 
confederated  to  defraud  any  of  Caravita's  creditors,  nor  been 
guilty  of  any  fraud,  and  that  each  of  them  had  a  lien  on  said 
attached  property  prior  in  time  to  any  lien  thereon  of  appel- 
lants; which  report  having  been  confirmed  by  the  said  Circuit 
Court,  the  decree  appealed  from  was  entered. 

The  appellants'  counsel  contend  that  the  refusal  of  said 
respondents  to  unite  with  them  in  the  suit  to  set  aside  the  judg- 
ment in  fitvor  of  Fanny  A.  Holder  against  Caravita,  the 
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arrangemeDt  entered  into  between  said  respondents  and  Joseph 
A,  Holder,  through  their  respective  attorneys,  as  before  men- 
tioned, and  attempted  modification  of  the  order  staying  proceed- 
ingSy  are  evidence  of  a  conspiracy  between  the  said  respondents 
and  the  Holders  to  defraud  the  appellants;  that  it  was  an 
attempt  to  use  said  judgments  for  a  fraudulent  purpose,  and  to 
delay  the  appellants  in  the  collection  of  their  claim;  that  the 
execation  by  Joseph  A.  and  Fanny  A.  Holder  of  their  promis- 
sory note  to  said  Alexander  Bernstein,  as  shown  in  the  writing 
signed  by  him,  operated  as  a  payment  of  the  respondents'  judg- 
ments. Said  counsel  also  claim  that  the  appellants  are  entitled 
to  have  their  judgment  preferred  to  that  of  the  said  respondents 
for  having  instituted  the  suit,  uncovered  the  fraud  of  Caravita 
and  Mrs.  Holder,  and  removed  an  obstruction  which  stood  in 
the  way  of  the  collection  of  any  of  the  judgments. 

It  is  claimed  by  the  respondents'  counsel  that  the  appellants 
cannot  avail  themselves  of  the  benefit  of  the  matters  charged  in 
the  reply,  as  they  were  not  alleged  in  the  complaint,  and  I  think 
there  is  much  force  in  the  claim.  The  complaint,  impliedly,  at 
least,  admits  the  validity  of  the  judgments  referred  to,  and 
makes  no  attack  whatever  upon  their  verity.  A  plaintiff  in  an 
action  or  suit  must  recover,  if  at  all,  upon  his  complaint.  The 
facts  constituting  his  cause  of  action  or  suit  must  there  be  stated ; 
a  reply  can  serve  him  no  purpose  except  to  controvert  or  avoid 
new  matters  set  up  in  the  answer.  The  old  rule,  that  every 
pleading  on  the  part  of  the  plaintiff,  subsequent  to  the  declara- 
tion, and  on  the  part  of  the  defendant,  subsequent  to  the  plea, 
could  only  be  used  to  fortify,  respectively,  the  declaration  and 
plea,  is  still  in  force,  in  principle,  and  it  matters  not  what  may 
be  all^^  in  a  reply;  if  the  complaint  fails  to  state  a  cause  of 
suit,  the  plaintiff  will  not  be  entitled  to  any  relief. 

The  appellants'  claim  to  priority  of  lien  on  account  of  their 
having  commenced  and  prosecuted  their  suit  is  based  upon  the 
rules  of  law,  which  obtain  where  equitable  assets  are  discovered 
by  suit  in  the  nature  of  a  creditor's  bill,  and  made  applicable  to 
the  satis&ction  of  a  judgment  where  they  could  not  have  been 
reached  by  the  ordinary  means  provided  by  law. 
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This  is  not  that  kind  of  case.  Here  an  equitable  obstruction 
has  been  interposed  in  the  way  of  the  appellants'  and  respond- 
ents* collection  of  their  claims,  which  had  become  a  lien  by  law 
upon  the  property,  having  priority  in  right  by  reason  of  their 
priority  in  time.  As  between  the  appellants  and  said  respond- 
ents, the  latter's  judgments  were  first  in  time,  and  they  acquired 
a  l^al  lien  by  virtue  of  the  levy  of  their  attachments.  The 
levy  of  the  Holder  execution  was  prior  to  both,  and  the  appel- 
lants had  more  interest  in  getting  it  out  of  the  way  than  the 
respondents  had.  The  latter  may  in  fact  have  had  nO  interest  in 
having  the  Holder  judgment  set  aside.  They  certainly  did  not> 
if  the  property  would  bring  a  sufficient  sum  at  the  sale  to  pay 
Holder's  judgment  and  their  own.  I  do  not  think  this  is  a  case 
where  the  appellants  can  gain  a  priority  as  claimed.  The  rnle 
alluded  to  never  extended  to  the  displacement  of  a  legal  existing 
lien.  {MoKinney  v.  Farmers'  National  Bank,  104  111.  180.)  It 
only  gave  the  plaintiff  the  first  right  on  account  of  his  superior 
vigibnce,  when  in  all  other  respects  the  parties  stood  equal. 
The  appellants'  claim  to  priority  upon  that  ground  must  there- 
fore be  denied,  and  if  the  rules  which  govern  pleadings  in  the 
respect  before  referred  to  are  enforced,  it  will  dispose  of  their 
claim  upon  the  other  ground. 

Independent  of  that,  however,  I  cannot  see  how  said  claim 
can  be  maintained.  The  said  Caravita,  who  had  been  engaged 
in  the  liquor  and  cigar  business,  failed,  leaving  insufficient  assets 
to  liquidate  his  liabilities,  and  a  race  of  diligence  between  his 
creditors,  of  course,  was  commenced?  He  had  executed  the 
fraudulent  notes  upon  which  action  was  commenced  before  his 
creditors  had  notice  of  his  failure,  but  they  were  not  tardy  when 
they  ascertained  the  fact  of  his  having  failed,  and  doubtless 
looked  only  to  the  collection  of  their  respective  claims.  The 
claims  of  the  said  respondents  were  small,  and  they  were  justified 
in  endeavoring  to  secure  them  with  as  little  expense  as  possible^ 
and  their  attorney,  Mr.  Bernstein,  evidently  thought  that  the 
better  and  less  expensive  course  would  be  to  make  the  arrange- 
ment he  did  with  Mr.  Bower,  to  have  the  property  sell  for 
enough  to  pay  the  claims  he  represented  in  excess  of  the  Holder 
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jadgment.  He  received  the  note  of  Holder  and  his  wife  for  the 
amount  of  said  claims,  and  agreed  to  bid  the  amount  of  his 
clients'  judgments  and  the  Holder  judgment  for  the  property  at 
the  sale,  and  if  it  were  struck  off  to  him  to  let  Holder  have  it, 
and  take  a  mortgage  on  it  to  secure  the  note ;  and  I  have  no 
doubt  but  that  the  said  respondents  were  anxious  that  this  plan 
should  be  carried  out. 

If,  however,  such  arrangement  was  calculated  to  defeat  or 
delay  the  appellants  in  the  collection  of  their  claim,  and  was 
entered  into  for  that  purpose,  it  would  be  void.  But  whether 
the  court  would  in  that  case  have  the  power  to  destroy  or  post- 
pone the  said  respondents'  liens  upon  the  property,  under  and  by 
virtue  of  the  levy  of  their  attachments,  I  do  not  undertake  to 
determine,  as  I  do  not  believe  the  testimony  and  proofs  warrant 
such  conclusion.  In  the  first  place,  the  arrangement  could  not 
affect  the  appellants'  rights,  did  not,  in  any  way,  impair  their 
remedy  in  the  collection  of  their  claims;  and  in  the  second 
place,  the  respondents  had  no  apparent  motive  in  depriving  the 
appellants  of  any  legal  right  to  which  they  were  entitled,  and 
proof  of  their  entering  into  the  arrangement  they  did  through 
their  attorney  did  not  establish  the  existence  of  such  motive  on 
their  part.  Nor  did  the  execution  of  the  note  by  Holder  and 
wife  to  Bernstein,  for  the  amount  of  the  respondents'  judgments, 
constitute  a  payment  of  the  judgments.  It  was  a  conditional 
affair,  and  was  not  to  have  effect  unless  the  property  was  sold 
and  bid  in  by  Bernstein,  which  condition  never  happened.  It 
is  insisted  that  the  agreement  to  turn  the  property  over  to 
Joseph  A.  Holder,  in  case  Bernstein  bid  it  off,  was  in  fraud  of 
appellants'  rights;  but  I  do  not  understand  why  Bernstein  would 
not  have  had  the  right  to  do  with  it  as  he  pleased  if  he  bought 
it,  nor  how  the  appellants  would  have  had  any  further  interest 
in  the  property  after  it  was  sold  on  the  execution.  The  respond- 
ents may  have  had  information  that  the  Holder  claim  was 
fraudulent,  but  if  they  had,  they  were  not  required  to  raise  the 
question.    They  had  the  right  to  waive  if  they  saw  fit. 

I  have  examined  the  several  matters  complained  of  by  the 
appellants,  and  am  not  able  to  discover  any  grounds  for  chang- 


380  ScxxaoiN  v.  Schloath.  [Bup.  Ct. 

opinion  of  the  Goart~8trihftn,^J. 

ing  the  decree  appealed  from.  The  brief  filed  herein  on  their 
behalf  exhibits  an  intensity  of  feeling  upon  the  part  of  counsel 
who  prepared  the  same,  and  perhaps  the  circumstances  of  the 
case  were  such  as  to  have  inspired  it;  but  the  &cts  fail  to  show 
that  a  fraudulent  use  was  made  of  the  respondents'  said  judg- 
ments, or  that  there  was  any  conspiracy  between  the  respondents, 
or  those  who  represented  them,  to  hinder,  delay,  or  defraud  the 
said  appellants,  or  that  they  were  defrauded  in  any  particular. 
The  decree  appealed  from  must  therefore  be  affirmed. 


[FUed  MoTember  9, 1887.] 

W.  A.  SCOGGIN,  Adm'r,  Appellant,  v.  CHRISTOPHER 
SCHLOATH  ET  AL.,  Respondents. 

Fbatjdxtlent  OomrETANCB— Imadequaot  of  GoirazDKBATioir.  —  When  land  of  the 
Talue  of  two  thoasand  doUan  was  conyeyed  for  the  consideration  of  one  hundred 
doUars,  1i£idy  that  as  against  existing  creditors,  such  deed  was  constructively 
fraudulent. 

GOMBIDXBATION  IN   DeED  — WhZN   MoNZTED  GoNSIDEEATION  (U2IV0T  BE  ShoWH.— 

When  the  consideration  in  a  deed  is  expressed  to  be  natural  love  and  afiioction,  or 

marriage,  or  the  like,  it  is  not  competent  for  the  purpose  of  supporting  the  deed 

to  prove  that  the  consideration  was  a  moneyed  one. 
Bake — Dzffebezvt  nr  Kikd.  —A  consideration  different  in  kind  from  that  expressed 

in  a  deed  cannot  be  proven ;  but  when  the  consideration  expressed  is  a  moneyed 

one,  for  the  purpose  of  rebutting  the  presumption  of  fraud,  a  larger  or  dilBarent 

moneyed  consideration  may  be  proven. 
FBAm>>-PBooF  OF. —Circumstances  considered  which  tend  to  prove  the  deed  was 

fraudulent. 

Appeal  from  Multnomah  County.    Reversed. 

Tanner  &  Carey ^  and  7^a  Snow^  for  Appellant. 

Oaplea  &  MuUcey^  for  Respondents. 

Stbahan,  J. — In  this  case  the  appellant  sues  as  administra- 
tor of  the  estate  of  Thomas  Sherlock,  deceased.  The  object  of 
this  suit  is  to  set  aside,  and  to  have  declared  void  for  fraud,  a  cer- 
tain deed  of  conveyance  made  bj  Thomas  Sherlock  in  his  lifetime 
to  the  respondent  Dora  Schloath.  This  suit  was  commenced  and 
is  prosecuted  by  the  order  of  the  County  Court  of  Multnomah 
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County,  Oregon,  made  pursuant  to  sections  1167  and  1168  of 
Hill's  Code.  The  oomplaint  allies,  among  other  things,  that 
plaintiff  is  administrator  of  said  estate,  and  that  claims  aggr^at- 
ing  something  near  one  thousand  dollars  have  been  duly  presented 
and  allowed  against  said  estate,  and  that  there  are  no  available 
assets  applicable  to  the  payment  of  said  claims,  and  the  costs  and 
expenses  of  administration ;  that  Thomas  Sherlock  in  his  lifetime 
was  seised  of  one  hundred  and  sixty  acres  of  land,  situated  on 
Sanvie's  Island,  in  the  State  of  Oregon;  that  he  died  on  the 
twelfth  day  of  April,  1886 ;  that  on  the  fifteenth  day  of  July, 
1886,  he  executed  to  the  defendant  Dora  Schloath  a  deed  con- 
veying to  her  said  land,  for  the  consideration  of  one  hundred 
dollars.  The  complaint  further  shows  that  said  Sherlock  was, 
during  the  last  two  years  of  his  life,  addicted  to  the  excessive  use 
of  intoxicating  liquors,  and  had  become  weak  in  mind  and  body, 
and  dependent  entirely  on  the  Schloaths  for  care  and  attention, 
and  for  advice  as  to  the  management  of  his  property ;  that  the 
Schloaths,  taking  advantage  of  his  situation  and  condition,  by 
the  exercise  of  undue  influence,  and  with  the  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  said  Sherlock,  induced,  per- 
suaded, and  compelled  him  to  execute  the  deed  in  question  for 
the  nominal  consideration  of  one  hundred  dollars,  which  in  fact 
was  never  paid;  and  that  said  property  was  of  the  value  of  two 
thousand  five  hundred  dollars. 

The  answer  denies  the  allegation  of  the  complaint,  and  then 
alleges  that  on  or  about  the  fifteenth  day  of  June,  1885,  the  said 
Thomas  Sherlock  and  Dora  Schloath  had  an  accounting  and 
settlement  of  all  their  affiiirs  and  business  transactions,  upon 
which  said  accounting  and  settlement  it  was  found  and  ascer- 
tained and  mutually  agreed  upon  that  said  Thomas  Sherlock 
was  justly  and  truly  indebted  to  said  Dora  Schloath  in  the  full 
sum  of  two  thousand  dollars  for  board  and  lodging,  and  for 
money  loaned  and  furnished  said  Sherlock,  and  that,  in  con-> 
sideration  of  said  sum  of  two  thousand  dollars,  and  the  further 
sum  of  one  hundred  dollars  then  and  there  paid  him,  the  said 
Sherlock  made  and  delivered  the  deed  in  question.  The  reply 
presents  an  issue  as  to  the  new  matter  in  the  answer. 
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Ad  examination  of  the  evidence  leads  us  to  the  conclusion  that 
Thomas  Sherlock  drank  to  great  excess  during  the  last  two  or 
three  years  of  his  life^  and  that  for  some  time  before  his  death 
his  physical  as  well  as  his  mental  organization  was  greatly 
impaired,  and  that  his  mind  had  beoome  so  we$J(  that  he  had 
no  power  to  resist  the  importunities  of  those  by  whom  he  was 
surrounded.  But  although  much  evidence  was  given  on  this 
branch  of  the  case,  it  is  unnecessary  to  consider  it  in  this  place, 
for  the  reason  that  there  is  another  question  presented  by  this 
record  which  is  fatal  to  the  validity  of  the  deed  in  question. 
The  consideration  expressed  in  the  deed  is  one  hundred  dollars. 
The  property  conveyed  is  admitted  to  be  worth  two  thousand 
dollars  by  the  defendants,  and  its  real  value,  according  to  the 
evidence,  is  probably  somewhat  greater.  The  debts  which  the 
plaiutiff  represents  were  in  existence  at  the  time  of  the  convey- 
ance. Therefore,  as  against  existing  creditors,  the  deed  was  con- 
structively fraudulent. 

The  consideration  must  be  r^arded  as  nominal.  Counsel  for 
the  defendant  seem  to  realize  that  this  result  must  follow,  unless 
they  can  support  the  deed  by  showing  that  there  was  in  fact  a 
further  and  additional  consideration  to  that  expressed  in  the  deed, 
and  which  is  sufficient,  if  shown  to  be  bona  fide.  The  proof 
offered  tends  to  prove  that  about  the  time  of  the  execution  of  the 
deed,  Dora  Schloath  and  Thomas  Sherlock  had  a  settlement,  and 
that  in  that  settlement  Sherlock  acknowledged  himself  to  be 
indebted  to  her  in  the  sum  of  nearly  four  thousand  dollars, 
mainly  for  board  and  lodging,  and  for  a  few  items  of  money 
loaned ;  that  this  was  all  the  property  Sherlock  had,  and  that 
Mrs.  Schloath  agreed  to  take  it  at  two  thousand  dollars,  in  full 
payment  and  satisfaction  of  her  claim.  The  evidence  on  this 
point,  however,  does  not  seem  satisfactory,  for  reasons  to  be  more 
fully  stated  hereafter.  It  may  be  observed  now,  however,  that 
no  reason  is  shown  why  this  account  was  not  paid  sooner. 
Sherlock  was  in  business,  and  appears  to  have  had  money  and 
property,  and  it  does  not  appear  that  he  was  unable  to  pay  it. 
Furthermore,  at  the  time  of  this  alleged  settlement,  Sherlock 
was  close  up  to  the  border  line  of  imbecility,  brought  about,  as 
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appears^  by  the-exoessive  use  of  strong  drink.  This  circumstance^ 
which,  taken  alone,  is  not  enough  to  overthrow  his  deliberate 
deed,  requires  us  to  carefully  examine  the  facts  now  offered  to 
support  it.  But  it  is  claimed  on  the  part  of  the  appellant  that 
if  this  deed  is  impeached  for  fraud,  actual  or  constructive,  it  is 
not  competent  to  support  it  by  proving  a  consideration  other  or 
different  from  that  expressed  in  the  deed,  and  this  view  seems  to 
be  supported  by  respectable  authority.  (Murphy  v.  Bank  of 
MobUe,  16  Ala.  90;  PaMen  v.  GVacte,  68  Ala.  90;  Houdmi  v. 
Blaekmany  66  Ala.  559;  Oalbreath  v.  Cook,  30  Ark.  417;  Oar- 
mack  V.  L&vety  44  Ark.  180;  Glenn  v.  MoNeal,  3  Md.  Ch.  349; 
EUinger  v.  Orowl,  17  Md.  361.)  These  authorities,  it  must  be 
admitted,  tend  very  much  to  support  the  plaintiff's  contention. 
But  after  a  careful  consideration  of  the  authorities,  I  am  inclined 
to  think  the  better  reason  as  well  as  authority  is  the  other  way. 
The  better  rule  appears  to  be  that  if  the  consideration  expressed 
in  the  deed  is  natural  love  and  afiection,  it  cannot  be  shown  to 
have  been  executed  for  a  valuable  consideration;  or  if  voluntary, 
or  on  consideration  of  marriage  and  the  like,  it  cannot  be  shown 
that  the  consideration  was  a  moneyed  one.  This  would  be  prov- 
ing by  parol  that  the  consideration  was  different  in  kind  from 
that  expressed  in  the  deed,  and  upon  well-considered  authority, 
is  not  sJlowable.  But  where  the  consideration  is  a  moneyed  con- 
sideration, there  appears  to  be  no  reason  for  rejecting  evidence 
tending  to  prove  that  a  larger  or  additional  sum  was  in  fact 
paid.  {Cunningham  v.  Duyer^  23  Md.  219 ;  Oredle  v.  Carrawany 
64  N.  C.  422 ;  McKinigUr  v.  Babcooky  26  N.  Y.  378 ;  FdUywa  v. 
Emperor,  13  Barb.  92;  Tyler  v.  OarlUmy  7  Me.  175;  flcwrfi  v. 
EUiattj  1  Dev.  76;  Bank  of  the  Untied  States  v.  Broum,  2  Hill 
Eq.  426 ;  Glenn  v.  MoNealy  3  Md.  Ch.  349 ;  Mayfield  v.  JE^om, 
21  Md.  240;  Hinders  Lessee  v.  Lonffuxyrthy  11  Wheat.  199.) 
Betuming  now  to  the  evidence  offered  of  an  additional  consider- 
ation to  that  expressed  in  the  deed,  we  are  prepared  to  consider  it 
purely  as  a  question  of  fact,  and  viewing  it  in  the  light  of  all  that 
is  offered  to  support  it,  and  of  the  surrounding  circumstances, 
there  seems  to  be  much  reason  for  holding  the  evidence  insuffi- 
cient^   No  items  of  account  were  kept  against  Sherlock.    The 
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claim  extends  over  a  period  of  fifteen  years.  The  parties  had 
many  financial  transactions  and  settlements  of  their  affairs  during 
that  time.  In  the  absence  of  any  evidence  whatever  as  to  what 
items  were  included  in  such  settlements^  it  is  to  be  presumed  that 
every  item  of  account  then  existing  between  the  parties  was 
included.  (Matasce  v.  Hughes,  7  Or.  39.)  In  addition,  then^ 
to  the  evidence  necessary  to  establish  the  account  of  the  defend- 
ants^ they  must  also  overthrow  this  presumption  by  the  introduc- 
tion of  evidence.  And  upon  this  point  the  record  is  entirely 
silent.  But  this  is  not  all;  the  defendants  are  unable  to  give 
connected,  straightforward^  consistent  statements  of  their  dealings 
with  Sherlock  during  the  time  covered  by  this  account,  and  yet 
all  the  matters  in  dispute  appear  to  be  peculiarly  within  their 
knowledge.  The  entire  course  of  business  and  dealing  between 
the  parties  and  Sherlock,  it  must  be  admitted,  are  against  this 
claim.  No  charges  were  made  against  him  or  accounts  kept  of 
the  items  now  claimed ;  no  one  was  present  at  the  alleged  settle- 
ment but  the  defendants  and  Sherlock,  and  his  condition  is  shown 
to  have  been  such  that,  to  say  the  least,  it  is  very  doubtful  if  he 
fully  comprehended  or  understood  what  was  said  or  done.  The 
deed  itself  was  executed  in  Schloath's  Saloon ;  and  one  of  the 
witnesses  was  his  bar-keeper,  and  it  was  written  at  his  sugges- 
tion, and  by  a  scrivener  employed  by  Schloath  for  that  purpose. 
Upon  the  whole  case  there  is  such  a  cloud  of  doubt  and  uncer- 
tainty hanging  around  the  transaction,  and  the  evidence  offered 
of  this  pre-existing  debt  is  so  unsatisfactory,  that  we  must  hold 
the  deed  in  question  to  be  constructively  fraudulent  as  to  the 
existing  creditors  of  Sherlock.  It  will  therefore  be  set  aside  as 
to  these  creditors,  the  property  will  be  decreed  to  be  sold,  and 
out  of  the  proceeds  Dora  Schloath  will  be  first  paid  one  hundred 
dollars,  with  interest  at  ten  per  cent  per  annum  from  the  fifteenth 
day  of  July,  1885,  the  date  of  the  deed,  and  the  residue  will  be 
turned  over  to  the  plaintiff,  to  be  applied  in  due  course  of 
administration. 
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MARY  J.  WEBER,  Respondent,  v.  E.  a  ROTHCHILD, 
ET  AL.,  Appellants. 

Fbaudulsmt  OoKyEiAVOB--AaBEXME2rr  TO  Beoontet.— Where  at  the  time  of  the 
execution  of  a  deed  for  the  expressed  consideration  of  two  thonsand  five  hundred 
doUars,  an  agreement  is  made  to  reoonvey  in  a  year  for  the  same  amoont,  and  the 
property  was  of  the  valae  of  six  thousand  dollars,  each  deed  and  agreement 
create  a  trust  in  favor  of  the  grantor,  and  is  as  against  the  grantor's  wife,  who  is 
about  to  prosecute  a  suit  for  a  divorce  and  alimony,  fraudulent 

PuBOHAaEB  TBOH  Fbaudulekt  Gbastob—  How  Pboteotbd.  —A  purchaser  from  a 
fraudulent  grantor  can  only  protect  himself  when  the  transaction  is  assailed  for 
fraud,  by  alleging  and  proving  that  he  paid  a  valuable  consideration  for  the 
property,  giving  the  facts ;  that  at  the  time  of  such  payment  he  had  no  notice  of 
the  outstanding  equity  or  fraudulent  intent,  as  the  case  may  be,  and  that  he 
acted  in  good  faith. 

GoDx— PLBinmo  um>eb— Equity  PuBAniNa.— The  Code  has  abolished  forms;  it 
has  not  destroyed  substance.  Therefore  a  plea  of  bonajide  purchaser,  for  value 
and  without  notice,  must  be  as  full  under  the  Code  as  under  the  former  system 
of  equity  pleading. 

BoKA  EiDB  PnsoEAfiKB—  BxTBDSN  OF  Pboof.— A  party  pleading  that  he  is  a  bona 
fide  purchaser  for  value  and  without  notice  has  the  burden  of  proof  on  thai 
issue.    It  is  an  affirmative  defense. 

BcBDXN  or  Pboof.— When  a  fact  is  more  particularly  within  the  knowledge  of  one 
party  than  the  other,  the  burden  of  proving  such  fact  is  on  such  party. 

PBACnOB— ANSWEB   to    ObIGIKAL    CoKPLAXNT^WhEN    TbEATEO    as   Al^SWEB    TO 

AxEEmED  CoMPLADVT. — Upou  the  trial  and  after  the  evidence  was  all  in  the  plain  t- 
iff  amended  her  complaint  touching  causes  of  divorce  so  as  to  conform  the  plead- 
ings to  the  facts  proved,  and  the  defendant  E.  S.  B.  did  not  amend  Li8  answei 
nor  apply  to  the  court  for  leave  to  do  so,  and  his  answer  was  treated  as  an 
answer  to  the  amended  complaint  in  the  court  below  and  in  this  court.  Beldt 
that  E.  S.  B.  not  having  been  prejudiced  in  any  manner  could  not  be  heard  to 
complain  in  this  court  for  the  first  time  that  he  had  not  answered  said  amended 
complaint. 

Fbattdulesit  GoirvETAKOE. — He2d,  under  the  particular  facts  disdoeed  by  the  evi> 
denoe  in  this  case,  that  the  defendant  W.,  at  the  time  he  conveyed  the  property 
in  controversy,  intended  to  hinder,  delay,  and  defraud  the  plaintiff  in  the  prose- 
cution of  her  contemplated  suit  for  a  divorce,  and  for  a  recovery  of  alimony  and 
one  third  of  Weber's  land. 

Pkauduiaht  Gokvetakce — Akbweb— Bona  Fide  Pubohaseb. — To  constitute  a 
good  answer  that  defendant  \b  a  bona  fide  purchaser  for  value  and  without  notice, 
it  must  be  alleged:  (1)  Seisin  of  the  grantor  in  fee,  or  a  pretended  seisin  and 
possession  at  the  time  of  the  conveyance,  if  it  pretended  to  confer  immediate 
possession.  (3)  A  conveyance  and  not  articles  merely.  (3)  The  consideration 
and  actual  payment  of  the  same. 

Bkplt  TJENXGEflSABY,  Whek.— If  the  answer  is  wholly  lacking  in  substance  as  to 
these  essentials  no  reply  is  necessary. 

Ohub  Pbobaitdi— When  upon  the  Detendant. — When  it  appears  that  the  grantor 
in  a  deed  intended  to  defiraud  his  wife  out  of  alimony  in  a  suit  for  a  divorce 
which  she  was  about  to  commence,  and  that  he  made  the  deed  for  that  purpose 
to  E.  S.  B,  hOd,  that  K  8.  B.  can  only  protect  his  title  by  alleging  and  proving 
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that  he  is  a  bona  fide  purchaser  for  value  and  without  notice ;  held,  also,  that  the 
facts  of  the  payment  of  value,  and  when  paid,  as  well  as  the  want  of  notipe, 
are  f^ts  lying  peculiarly  within  the  knowledge  of  the  defendant  £.  B.  B.,  and 
that  for  that  reason  the  obligation  of  proof  lies  with  him. 

Appeal  from  Multnomah  County. 

H.  T.  Bingham,  and  Cornelius  Taylor ^  for  Respondent. 

Emmons  &  Emmonsy  and  Joseph  Simon,  for  Appellants. 

Strahan,  J. — The  objects  of  this  suit  were,^r«f,  to  obtain  a 
dissolution  of  the  marriage  existing  between  plaintiff  and  the 
defendant  Emil  Weber^  the  care  and  custody  of  the  children  bom 
of  said  marriage,  alimony,  and  one  third  of  the  real  property  of 
the  defendant  Weber;  and  second,  to  set  aside  and  annul,  as 
fraudulent,  a  certain  deed  made  by  the  defendant  Emil  Weber 
to  the  appellant  Rothchild,  of  certain  property  in  Multnomah 
County.  The  deed  included  the  house  and  lot  in  the  city  of 
Portland,  where  Weber  and  his  wife  had  resided  for  a  number 
of  years,  the  furniture  therein,  and  a  piece  of  farm  land  in 
Multnomah  County.  The  plaintiff  obtained  a  decree  in  the 
court  below  in  accordance  with  the  prayer  of  her  complaint,  and 
for  five  thousand  dollars  alimony,  and  the  conveyance  to  Roth- 
child was  set  aside  as  fraudulent.  From  so  much  of  the  decree 
as  annuls  this  deed  Bothchild  has  appealed  to  this  court,  and  the 
only  questions  presented  here  for  our  consideration  are  those 
between  the  plaintiff  and  Eothchild. 

After  the  evidence  ha3  all  been  taken  in  the  court  below,  and 
before  final  decree,  the  court  allowed  the  complaint  to  be 
amended  so  as  to  conform  the  pleading  to  the  facts  proved. 
This  amended  pleading  does  not  affirmatively  appear  from  the 
record  to  have  been  served  on  Rothchild,  nor  was  it  necessary, 
nor  did  he  file  an  answer  to  the  same.  The  new  matter  inserted 
in  the  amended  pleading  related  entirely  to  the  causes  of  divorce 
relied  upon  by  the  plaintiff,  and  did  not  affect  the  transaction 
between  the  defendants  as  to  the  property.  In  addition  to  this, 
Rothchild  appeared  and  filed  exceptions  to  the  referee's  report, 
and  so  far  as  appears,  his  answer  to  the  first  amended  complaint 
must  have  been  treated  as  an  answer  to  the  second  amended  oom- 
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plaint,  and  it  has  been  so  treated  in  this  court.  It  has  not  been 
suggested  that  there  is  anything  in  the  plaintiff's  second  amended 
complaint  that  is  not  as  fully  met  by  this  appellant's  answer  to 
the  first  amended  complaint  as  he  desired  to  meet  it,  and  we  can- 
not see  that  any  injury  will  result  to  any  party  by  so  treating 
it.  In  addition  to  this,  no  objection  appears  to  have  been  made 
in  any  form  in  the  court  below  to  the  state  of  the  pleadings,  but 
it  is  made  here  for  the  first  time.  We  will,  therefore,  for  the 
purposes  of  this  case,  treat  the  answer  of  Rothchild  as  an  answer 
to  the  plaintiff's  second  amended  complaint. 

The  complaint  alleges  substantially  that  on  the  third  day  of 
November,  1886,  the  defendant  Weber  left  his  place  of  abode  in 
Portland,  Oregon,  and  absconded  and  secreted  himself  at  Denver, 
Colorado,  for  the  purpose  of  avoiding  the  service  of  a  summons 
in  diis  cause;  that  he  then  had  in  money  about  ten  thousand 
dollars,  which  he  withdrew  from  Ladd  &  Tilton's  bank  in  the 
city  of  Portland,  and  that  just  prior  to  his  departure  from  this 
State  he  fraudulently  assigned  and  transferred  the  real  and  per- 
sonal property  in  controversy  to  the  defendant  Eothchild,  for 
the  purpose  of  hindering  and  delaying  the  plaintiff  in  the  prose- 
cution of  her  suit  for  divorce  against  Weber,  and  defeating  any 
decree  that  might  be  made  therein ;  that  the  consideration  was 
inadequate,  and  that  said  Bothchild  did  not  purchase  said  prop- 
erty in  good  faith,  but  accepted  the  conveyance  thereof  with  an 
agreement  that  he  would  reoonvey  the  same  to  Weber,  or  such 
person  as  he  should  designate,  when  thereto  requested,  and  that 
said  Bothchild  holds  the  same  in  trust  for  Weber. 

The  separate  answer  of  the  appellant  denies  the  fraud  charged, 
and  then  allies  that  on  or  about  the  third  day  of  November, 
1886,  he  purchased  the  property  in  controversy  in  good  faith 
from  the  defendant  Weber  for  and  in  consideration  of  the  full 
sum  of  two  thousand  five  hundred  dollars,  paid  to  said  defend- 
ant Weber  by  this  defendant.  The  answer  then  alleges  that  the 
only  agreement  which  the  defendant  Bothchild  made  with  Weber 
respecting  said  property  was  in  writing,  a  copy  of  which  is  then 
set  forth  in  the  answer  in  hceo  verba.  This  agreement  bears 
€ven  date  with  the  deed,  and  in  effect  binds  Bothchild  in  the 
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penal  sum  of  ten  thousand  dollars^  to  be  void  if  he  shall  perform 
the  conditions  specified  in  said  vnriting  on  his  part  to  be  per- 
formed. This  agreement  recites  a  money  consideration  of  two 
thousand  five  hundred  dollars,  and  it  is  then  further  stated  in 
said  writing,  in  substance,  that  a  material  part  of  the  consid^- 
ation  for  said  conveyance  ^'  is  the  agreement  on  my  part  to  resell 
and  reconvey  all  of  said  real  property,  and  every  portioa 
thereof,  to  said  Emil  Weber,  upon  the  payment  to  me  by  him 
of  the  full  sum  of  three  thousand  dollars,  in  gold  coin  of  the 
United  States,  at  any  time  within  the  period  of  one  year  from 
the  date  of  this  instrument,  and  to  execute  a  good  and  sufficient 
deed  of  conveyance  for  all  of  the  said  real  property  conveying 
the  8ame  title  and  intei'est  therein  which  I  have  received  fiom 
said  Emil  Weber,  upon  such  payment  by  him  of  said  sum  of 
three  thousand  dollars  within  said  year;  and  whereas,  I  hereby 
agree  to  and  with  the  said  Emil  Weber  to  execute  said  deed  of 
conveyance,  and  reconvey  all  of  said  real  property  to  him,  upon 
the  forgoing  consideration.^'  Said  agreement  further  obligated 
said  Rothchild  to  execute  a  deed  of  conveyance  upon  the  pay- 
ment of  three  thousand  dollars  within  one  year,  conveying  the 
title  of  all  of  said  real  property  free  from  all  encumbrances 
placed  thereon,  or  suffered  to  be  placed  thereon  by  myself,  or  any 
grantees  or  assignees,  to  said  Weber. 

We  do  not  care  to  recapitulate  the  facts  touching  the  relations 
between  Weber  and  his  wife  for  some  time  prior  to  the  second 
day  of  November,  1886,  as  they  are  disclosed  by  this  record. 
It  suffices  to  say  that  they  furnished  ample  causes  for  a  divorce^ 
in  favor  of  the  plaintiff,  and  that  these  facts  appeared  to  have 
come  to  the  knowledge  of  the  plaintiff  not  long  prior  to  that 
time,  and  the  defendant  Weber  also  became  aware  about  that 
time  that  his  wife  had  acquired  a  knowledge  of  the  facts  upon 
which  this  suit  is  founded.  The  &cts  and  circumstances  leave 
no  doubt  in  the  mind  of  the  court  that  the  conveyance  to  Both- 
child  was  made  and  designed  by  Weber  to  defeat  the  plaintiff  in 
the  recovery  of  any  part  of  his  (Weber's)  property,  or  of  alimony 
in  her  contemplated  suit  for  a  divorce.  But  it  is  argued  by 
counsel  that  however  fraudulent  may  have  been  his  acts.  Both- 
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child  must  remain  unaffected,  unless  the  evidence  {troves  that  he 
had  knowledge  of  such  fraudulent  intent,  and  participated  in  it. 
This  is  undoubtedly  true,  if  Rothchild's  acts  were  in  good  faith. 
But  here  two  material  &cts  appear,  which,  under  all  the  circum- 
stances, are  of  so  cogent  a  character  that  they  seem  to  call  upon 
him  for  an  explanation;  in  other  words,  that  he  should  show 
that  he  paid  a  valuable  consideration  for  the  property,  and  that 
he  did  it  without  notice.     The  first  is,  that  he  made  the  contract 
set  up  in  his  answer,  which,  in  the  absence  of  any  explanation, 
may  well  be  r^arded  as  creating  a  secret  trust  for  Weber's  own 
use  and  benefit;  and  the  second  is,  that  the  only  evidence  offered 
on  the  subject  tends  to  prove  that  the  property  in  controversy 
was,  at  the  time  of  the  conveyance,  of  the  value  of  from  six 
thousand  to  eight  thousand  dollars.     In  addition  to  this  the 
rental  value  and  use  of  the  property  in  Portland  alone,  as  shown 
by  Mr.  Rothchild's  affidavits  filed  in  this  cause,  and  used  upon 
his  motion  to  dissolve  the  injunction  herein,  is  seventy-five  dol- 
lars per  month.     Estimating  the  value  of  this  property  accord- 
ing to  the  income  which  it  is  capable  of  producing,  it  ought  to 
be  worth,  at  the  very  least,  from  six  thousand  to  seven  thousand 
five  hundred  dollars,  which,  added  to  the  value  of  the  fiirm, 
fifteen  hundred  dollars,  also  included  in  the  deed,  and  we  have 
an  aggr^ate  value  of  from  eight  thousand  to  nine  thousand 
dollars.     To  sell  this  property  for  two  thousand  five  hundred 
dollars  was  too  great  a  sacrifice.     The  price  alleged  to  have  been 
paid  was  so  entirely  inadequate  as  to  have  put  a  prudent  man  on 
inquiry.     But  without  placing  the  decision  of  this  case  on  the 
ground   suggested,  there  is  another  question   presented  which 
deserves  attention.     It  is  the  purchaser  for  value  and  without 
notice  from  a  fraudulent  grantor  who  is  protected  under  the 
statute.     Does  the  defendant's  answer  show  him  to  be  such  pur- 
chaser?   To  constitute  a  good  defense,  facts  must  be  alleged 
showing  that  the  purchaser  paid  a  valuable  consideration  for  the 
property;  that  at  the  time  of  the  payment  he  had  no  notice  of 
the  outstanding  equity,  or,  as  in  this  case,  of  the  fraudulent 
intent  of  his  grantor,  and  that  he  acted  in  good  faith.     The 
same  elements  which  were  necessary  to  constitute  a  good  plea  in 
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bar  in  this  class  of  cases  ander  the  former  equity  practice  are 
necessary  to  make  a  good  answer  under  the  Code. 

The  Code  has  only  abolished  forms;  it  has  not  destroyed  sub- 
stance. The  answer  must  therefore  ''aver  that  the  person  who 
oonveyed  or  mortgaged  to  the  defendant  was  seised  in  fee  or  pre- 
tended to  be  seised,  and  was  in  possession,  if  the  conveyance 
purported  to  be  an  immediate  transfer  of  the  possession  at  the 
time  when  he  executed  the  purchase  or  mortgage  deed.  It  must 
aver  a  conveyance,  and  not  articles  merely;  for  if  there  are 
articles  only,  and  the  defendant  is  injured,  he  may  sue  at  law 
upon  the  covenants  in  the  articles.  He  must  aver  the  consider- 
ation for,  and  the  actual  payment  of  it;  a  consideration  secured 
to  be  paid  is  not  sufficient."  (Story  on  Equity  Pleadings,  §  805.) 
Further :  "  The  plea  must  also  deny  notice  of  the  plaintiff\s  title 
or  claim  previous  to  the  execution  of  the  deed,  and  payment  of 
the  consideration ;  and  the  notice  so  denied  must  be  notice  of 
the  existence  of  the  plaintiff's  title,  and  not  merely  notice  of  the 

existence  of  a  person  who  could  claim  under  that  title 

But  the  notice  of  fraud  must  also  be  denied  generally,  by  way 
of  averment  in  the  plea;  otherwise  the  fact  of  notice  or  of  fraud 
will  not  be  at  issue "     (Story  on  Equity  Pleadings,  §  806.) 

Tested  by  these  rules,  the  defendant's  answer  seems  wholly 
wanting  in  substance  to  present  the  question  sought  to  be  liti- 
gated here.  It  is  true,  there  is  no  reply  to  the  defendant's 
answer  sent  up  in  this  record;  but  the  answer  being  wholly 
lacking  in  substance,  it  is  conceived  that  no  reply  was  actually 
necessary.  The  failure  to  reply  only  admits  material  &cts  that 
are  well  pleaded.  It  is  the  bona  fide  purchaser  for  value,  in 
good  faith  and  without  notice,  who  is  entitled  to  the  protectioa 
of  a  court  of  equity,  as  against  the  person  sought  to  be  defrauded 
by  the  conveyance.  And  this  brings  us  to  the  examination  of  a 
very  important  question  in  this  case,  and  that  is  this :  Is  the 
plaintiff  required  to  prove  a  negative,  by  showing  that  the 
defendant  did  not  pay  a  valuable  consideration,  or,  having 
shown  the  fraudulent  intent  and  purpose  of  the  grantor,  may  he 
stop  and  require  the  giuntee  to  prove  that  he  paid  value,  in 
order  to  protect  his  tide?    Here  the  defendant  Eothchild  has 
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alleged  facts  in  one  part  of  his  answer  tending  to  show  that  he 
is  a  bona  fide  purchaser  for  value  without  notice  of  this  prop- 
erty,  but  he  has  offered  no  evidence  whatever  on  those  issues. 
The  plea  of  a  bona  fide  purchaser  for  value  as  here  allied  is  an 
affirmative  defense  interposed  by  the  defendant^  and  in  this  con- 
nection it  is  not  perceived  that  it  differs  from  other  affirmative 
defenses.  The  party  having  the  affirmative  of  the  issue  must 
offer  evidence  to  support  it. 

Another  rule  of  law,  equally  elementary,  which  is  frequently 
applied  in  such  cases,  is  that  when  a  fact  is  peculiarly  within 
the  knowledge  of  a  party,  he  must  furnish  the  necessary  evi- 
dence of  such  fact.  In  speaking  of  a  conveyance  found  to  be 
fraudulent  on  the  part  of  the  grantor,  in  TredweU  v.  Graham^ 
88  N.  C.  208,  the  Supreme  Court  of  that  State  said :  "  The  deed 
itself,  though  evidence  conclusive,  as  to  all  matters  between  the 
parties,  furnishes  no  evidence  of  the  truth  of  the  matters  con- 
tained in  its  recitals,  as  against  strangers,  for  as  to  them  it  is 
strictly  res  inter  alios  ada^  {ClayweU  v.  MoGimpsej/,  4  Dcv.  89 ; 
Gr^  V.  2Wpp,  8  Jones  [N.  C]  64.)  If  voluntary,  the  law 
pronounces  it  fraudulent  as  to  creditors,  and  he  who  took  it 
must  have  had  notice  of  that  fact  As  said  by  Pearson,  C.  J., 
in  Oausler  v.  Oobb,  77  N.  C.  30,  "when  a  grantor  executes  a 
deed  with  intent  to  defraud  his  creditors,  the  grantee  can  only 
protect  his  title  by  showing  that  he  is  a  purchaser  for  a  valuable 
consideration  and  without  notice  of  the  fraudulent  intent  on  the 
part  of  his  grantor."  And  in  OaUan  v.  Staiham,  23  How.  477, 
it  is  said :  "  As  they  aver  the  payment  was  a  transaction  between 
themselves,  and  the  principal  part  of  a  note  was  held  by  the 
vendee,  which  he  surrendered,  the  evidence  in  respect  to  which  is 
therefore  exclusively  within  their  own  knowledge,  it  would  have 
been  more  satisfactory  if  they  had  given  some  proof  in  support 
of  the  answers,  especially  when  there  were  other  accompanying 
circumstances  tending  to  excite  distrust  and  suspicion  as  to  the 
bona  fides  of  the  deed." 

So,  also,  in  Moshier  v.  Knox  (Mege,  32  111.  156,  the  same 
rule  was  applied  in  a  similar  case.  The  court  said :  "  But  apart 
from  all  this,  the  appellees  ought  to  retain  this  decree,  because  it 
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is  shown  the  indebtedness  was  for  the  purchase  money  of  the 
premises^  and  appellant  has  not  shown  he  was  a  btma  fde  pur- 
chaser for  a  vaJuable  consideration,  paying  his  money  at  the 
time,  on  the  faith  of  the  title  so  purchased.  It  was  incumbent 
on  the  appellant  to  show  not  only  that  he  had  a  conveyance  for 
this  land,  legal  in  form,  but  that  he  actually  paid  for  the  land. 
It  is  not  sufficient  that  he  may  have  secured  the  payment  of  the 
purchase  money;  he  must  have  paid  it  in  &ct  before  he  had  any 
notice  of  the  appellee's  equitable  title.  This  is  an  essential  ele- 
ment in  the  equity,  which  must  exist  in  order  to  support  appel- 
lant's claim,  which  he  attempts  to  uphold.  If  he  has  not  paid 
the  purchase  money,  no  wrong  is  done  him  by  taking  from  him 
a  legal  title  which  cost  him  nothing.''  And  the  same  principle 
is  stated  and  applied  in  Florence  Sewing  Machine  Co.  v.  Zagler, 
58  Ala.  221 ;  :^mmer  v.  MUer,  64  Md.  296 ;  Venable  v.  Bank 
of  United  Staiea^  2  Peters,  107 ;  Zelnioker  v.  Brigham,  74  Ala. 
698 ;  Purkiit  v.  Polaok,  17  Cal.  327 ;  Broion  v.  Texas  OactU8  H. 
Co.  64  Tex.  396.  And  the  principle  is  stated  as  elementary  in 
Bump  on  Fraudulent  Conveyances,  p.  53. 

There  is  another  objection,  I  think,  equally  fatal  to  the  defend- 
ant's claim.  The  writing  which  the  appellant  set  up  in  his 
answer  was  made  by  him  at  the  same  time  of  the  execution  of 
the  deed ;  at  least  they  both  relate  to  the  same  subject-matter, 
bear  even  date,  and  are  between  the  same  parties.  We  must 
therefore  hold,  especially  in  the  absence  of  any  evidence  to  the 
contrary,  that  they  were  executed  at  the  same  time,  and  taken 
together  they  constitute  one  entire  transaction.  Taken  together, 
then,  their  eflfect  was  to  create  a  trust  in  favor  of  Weber.  This 
effect  becomes  distinctly  manifest  when  the  terms  of  the  bond 
are  considered.  It  is  therein  declared  that  ''one  of  the  induce- 
ments, and  a  material  part  of  the  consideration  for  said  convey- 
ance, is  the  agreement  on  my  part  to  resell  and  reconvey  all  of 
said  real  property,  and  every  portion  thereof,  to  said  Emil 
Weber,  upon  the  payment  to  me  by  him  of  the  full  sum  of  three 
thousand  dollars,"  etc.  The  meaning  of  this  clause  evidently  is, 
that  the  right  to  repurchase  was  a  part  of  the  consideration  for 
the  deed,  and  in  this  way  a  valuable  right  or  interest  was  reserved 
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to  the  grantor,  and  this  of  itself  would  render  the  deed  fraudu- 
lent and  void.     {Sinia  v.OainSy  64  Ala.  392.) 

It  follows  from  the  views  expressed  that  there  was  no  error 
committed  by  the  court  below,  and  its  decree  is  affirmed. 


JjOBS>,  C.  3.,  concurs  in  the  result. 


[BUed  November  15, 1887.] 

W.  a  POWELL  ET  AL.,  Appellants,  v.  WILLAMETTE 
VALLEY     RAILROAD     CX)MPANY    et    al.,    Re- 

BPONDENT8* 

ffB4in>— ATTOBnnr  Ain>  Oldent — What  Constitotes— Dibxctobs  of  InboiiTsett 
GoBPOBATiOK. — Third  parties  employed  an  attorney  of  an  insolvent  corporation, 
who  was  also  a  director  therein,  to  bny  np  the  claims  of  creditors  of  the  said 
onrporation,  the  purpose  thereof  being  to  re-organize  the  concern.  Hdd,  that 
the  relation  of  the  attorney  to  the  company  required  of  him  the  utmost  good 
fidth  towards  the  said  creditors  in  his  said  dealings  with  them ;  but  where  they 
xeceiTed  aU  that  their  claims  were  worth,  the  fact  that  they  were  not  informed 
of  the  contemplated  re-organization  wonld  not  constitute  a  fraud  upon  them  on 
the  part  of  the  said  attorney. 

GlOGK  T»  COBPOBATIOir— ^ALB  OF  — WhAT  OoNSmTDTRS— LiABDUTT  OF  POBOHASEB 

OF  UNPAm.— Under  the  laws  of  this  State  (HiU's  Code,  { 8280),  aU  sales  of 
stock  in  a  corporation  subject  the  purchaser  to  the  payment  of  any  unpaid 
balance  due  on  said  stock.  A  debtor  to  the  company  conveyed  his  stock  to  a 
trustee,  to  sell  the  same  to  any  person  who  would  pay  his  indebtedness  to  the 
corporation  therefor.  HOd,  that  this  was  no  sale,  and  the  trustee  was  not  siioh 
purchaser  as  would  incur  a  liability  under  said  statute. 

Appeal  from  Multnomah  County.    AfiSrmed. 

James  K.  Kdley^  for  Appellants. 

Dolph,  BeUinger,  MaUory  &  Simon,  and  IXlis  O.  Hughes, 
for  Respondents. 

Thayer,  J. — This  appeal  oomes  here  from  a  decree  of  the 
Circuit  Court  for  the  county  of  Multnomah.  The  case  has  been 
here  before  on  appeal  from  a  decision  overruling  a  demurrer. 
It  is  reported  in  13  Or.  446,  and  the  material  parts  of  the  com- 
plaint are  there  set  out    The  main  &cts  in  the  case  are,  that  the 
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DaytoO;  Sheridan  &  Grand  Bonde  Railroad  Company,  a  private 
corporation,  incurred  separate  debts  to  the  appellants  respect- 
ively, which  it  was  unable  to  pay,  and  in  order  to  secure  their 
payment,  conveyed  to  the  Willamette  Valley  Railroad  Com- 
pany, one  of  the  respondents  herein,  in  consideration  of  that 
company  agreeing  to  pay  said  debts,  all  its  property;  that  the 
latter  company,  in  order  to  secure  these  debts,  made  a  mortgage 
to  one  William  M.  Evans,  as  trustee,  covering  all  the  property 
that  bad  been  conveyed  to  it  by  the  former  company,  and  con- 
ditioned for  the  payment  of  the  several  debts  due  the  several 
appellants;  and  in  accordance  with  the  terms  of  said  mortgage^ 
issued  and  delivered  to  each  appellant  a  separate  certificate,  stat- 
ing the  amount  due  him  under  the  mortgage  on  account  of  his 
debt  due  him  from  said  Dayton,  Sheridan  &  Grand  Ronde  Rail- 
road Company;  that  the  respondent  Hughes,  acting  for  certain 
parties  who  contemplated  the  formation  of  a  company  in  Scot- 
land to  supersede  the  above-named  companies  in  the  business  of 
operating  and  managing  their  railroads,  purchased  of  the  appel- 
lants their  said  debts  at  fifty  cents  upon  the  dollar;  that  said 
parties  subsequently  organized  a  company,  known  as  the  Ore- 
gonian  Railway  Company,  Limited  (also  one  of  the  respondents 
herein),  and  the  said  property  was  transferred  to  it,  having  first, 
however,  been  transferred  to  an  intermediate  company,  known 
as  the  Oregon  Railway  Company,  Limited  (another  of  the 
respondents),  and  which  was  organized  to  receive  and  hold  the 
same  until  the  Or^oniau  Railway  Company,  Limited,  could  be 
organized  in  Scotland;  and  that  Hughes,  acting  under  a  writing 
from  one  Joseph  Graston,  also  sold  and  transferred  to  said  Oie- 
gonian  Railway  Company,  Limited,  five  thousand  shares,  at  the 
par  value  of  five  hundred  thousand  dollars,  which  had  been  sub- 
scribed by  said  Gaston,  of  the  capital  stock  of  said  Willamette 
Valley  Railroad  Company,  all  of  which  was  unpaid,  and  which 
was  at  the  time  in  the  hands  of  said  Hughes  to  be  sold  and 
transferred.  In  the  former  case,  as  will  be  seen  from  the  report 
referred  to,  only  the  sufficiency  of  the  complaint  was  considered, 
and  counsel  for  the  appellant  contends  that  the  court  foiled  to 
understand  the  real  principles  of  the  case,  but  viewed  it  merely 
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as  a  Buit  to  charge  Hughes  on  aooount  of  allied  fraudulent 
misrepresentations  it  is  claimed  he  made  to  the  appellants  when 
he  purchased  from  them  their  several  claims. 

I  think  counsel  substantially  correct  in  that  particular;  but 
it  will  be  observed  that  the  complaint  charges  Hughes  with 
having  represented  to  appellants  that  certain  other  creditors  of 
the  Willamette  Valley  Railroad  Company  had  agreed  to  accept 
fifty  cents  on  the  dollar  in  full  of  their  claims,  and  that  the 
latter  company  was  insolvent;  and  that  if  they  did  not  accept 
fifty  cents  on  the  dollar,  they  would  get  nothing,  and  that,  rely- 
ing on  these  representations,  they  agreed  to  accept  that  amount 
in  full;  that  thereupon  said  Hughes  paid  them  that  amount, 
and  they  severally  made  the  assignments  to  him ;  that  Hughes 
was  at  that  time  director  of  said  Willamette  Valley  Company, 
and  had  been  employed  by  Evans,  said  trustee,  as  his  attorney 
to  represent  the  interests  of  appellants  under  the  said  mortgage 
to  Evans,  and  that  said  Evans  having  died,  he  was  the  sole 
representative  of  their  interests  under  it;  that  he  was  the  owner 
of  shares  of  unpaid  stock  of  the  Willamette  Valley  Railroad 
Company  greater  in  amount  than  all  its  debta  and  liabilities, 
and  was  then  under  an  agreement  to  purchase  and  obtain  control 
of  the  property  of  the  latter  company,  and  to  sell  and  deliver 
the  same,  and  to  procure  the  purchase  and  delivery  of  the  claims 
of  appellants  for  the  least  possible  sum,  for  the  joint  benefit  of 
himself  and  other  parties  then  unknown  to  appellants;  that  the 
representations  made  by  Hughes  as  to  the  insolvency  of  the 
Willamette  Valley  Railroad  Company,  and  of  other  creditors, 
having  agreed  to  take  fifty  cents  on  the  dollar  for  their  claims, 
were  false;  that  the  money  he  did  pay  appellants  was  not  his 
own,  but  belonged  to  parties  to  whom  he  had  sold  the  road ;  that 
appellants  were  ignorant  of  the  facts  relative  to  his  sale  of  the 
road,  and  to  whom  he  had  sold  it,  and  as  to  his  ownership  of 
capital  stock,  and  were  at  the  time,  by  reasons  of  the  relatioqs 
of  trust  and  confidence  in  him,  relying  upon  him  to  protect  their 
interests,  and  by  reason  of  these  matters,  Hughes  did  defraud 
them  of  fifty  cents  on  the  dollar  of  their  claims. 

It  will  also  be  seen  that  in  the  prayer  for  relief  the  court  was 
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asked  to  decree  that  Hughes  pay  the  said  claims.  The  prayer, 
however,  is  in  the  alternative  in  that  respect.  In  view  of  these 
all^ations  and  prayers  for  relief,  the  court  might  easily  mistake 
the  case  as  a  suit  to  recover  a  personal  decree  against  Hughes  on 
account  of  the  allied  fraudulent  misrepresentations,  it  is  claimed, 
he  made  to  the  said  appellants.  Besides,  the  counsel's  attitude, 
when  here  before,  with  the  allegations  referred  to,  confessed  by 
the  demurrer,  was  quite  different  from  what  it  is  after  the  facts 
have  been  tried,  and  the  findings  made  that  the  charges  of  fiilse 
representations  are  untrue.  They  now  graciously  disclaim  any 
reliance  upon  any  actual  fraud  committed  by  Hughes,  but  insist 
that  he  is  chargeable  with  constructive  fraud. 

Dealings  of  a  fiduciary  character.  In  other  words,  that 
Hughes,  having  been  director,  and  the  attorney  of  the  Wil- 
lamette Valley  Railroad  Company,  at  the  time  the  claims  were 
purchased  from  appellants,  as  found  by  the  referee,  rendered  the 
purchase  fraudulent  and  void  as  a  matter  of  law.  This  is  an 
important  question  in  the  case,  for,  unless  the  appellants  can  be 
relieved  from  their  sale  of  the  claims,  unless  their  sale  of  them 
can  be  nullified,  they  have  no  standing  in  court.  Conceding 
that  their  suit  is  well  brought,  whether  iHughes  acting  the  part 
he  did  in  the  purchase  of  the  claims  is  fraudulent  or  not, 
depends,  in  my  opinion,  upon  the  nature  of  the  transaction  and 
the  ef^  of  it  upon  the  appellants.  I  do  not  believe  that  his 
relations  to  the  appellants  on  account  of  the  positions  he  held  in 
said  company  necessarily  prevented  him  from  n^otiating  a 
purchase  of  said  claims  for  himself,  and  much  less  for  other 
parties.  In  the  first  place,  he  may  have  acted  with  the  strictest 
integrity  to  the  appellants,  and  in  the  second,  it  may  have  been 
an  advantage  to  them  instead  of  an  injury. 

An  attorney  at  law  holds  as  sacred  a  relation  to  his  client  as 
can  be  formed  in  the  business  relations  of  life,  yet  his  dealing 
with  the  client  is  not  necessarily  fraudulent,  though  it  devolves 
upon  him  to  establish  that  he  acted  honestly  and  fairly,  when- 
ever his  good  faith  in  the  transaction  is  called  in  question. 
{Bingham  v.  ScUene,  14  Pac.  Rep.  523.)  If  Hughes  did  main- 
tain a  relation  of  trust  and  confidence  to  the  appellants  in  r^ard 
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to  their  claims,  it  does  not  oonclasively  follow  that  he  intended 
to  defraud  them  by  purchasing  the  claims  at  a  discount,  nor 
that  they  were  defrauded  thereby.  If  they  realized  for  them  all 
that  could  reasonably  be  expected  under  the  circumstances— 
realized  as  much  as  they  would  if  they  had  retained  them — I  do 
not  see  any  tenable  grounds  upon  which  they  can  recover  against 
him,  or  can  claim  that  they  were  injured  in  consequence  of  what 
he  did. 

The  referee,  to  whom  the  case  was  referred  to  find  the  fiicts, 
has  found  that  the  Willamette  Valley.  Railroad  Company  was, 
at  the  time  of  the  purchase  of  the  claims,  insolvent  and' unable 
to  pay  its  debts;  that  all  its  property  was  subject  to  mortgage 
liens  prior  to  the  mortgage  or  trust  deed  made  to  Evans ;  that 
the  prior  liens  amounted  to  about  one  hundred  and  fifteen 
thousand  dollars,  and  were  in  process  of  foreclosure  by  suit  then 
pending;  and  that  it  was  generally  believed  at  the  time  that  all 
of  said  property  was  of  no  greater  value  than  the  amount  of  the 
prior  liens.  If  that  finding  be  correct,  what  hope  or  expecta- 
tion was  there  that  the  appellants  would  realize  anything  unless 
they  did  sell  the  claims  upon  the  terms  proposed  by  Hughes,  or 
what  has  since  been  developed  to  convince  any  one  that  they 
would  have  obtained  anything  therefor  if  they  had  retained 
them.  Strip  the  case  of  the  alleged  misrepresentations  of 
Hughes,  and  it  is  fully  established  that  the  appellants  received 
even  more  than  their  claims  were  worth,  unless  his  liability  on 
the  Gaston  stock  is  taken  into  consideration.  I  think  it  appar- 
ent to  any  one  that  the  appellants  made  an  advantageous  deal 
with  their  claims,  unless  they  could  have  made  Hughes  liable 
upon  the  stock  referred  to.  Upon  that  feature  of  the  case,  two 
questions  are  suggested :  (1)  As  to  the  duty  of  Hughes  to  inform 
appellants  of  his  relations  to  the  said  stock,  and  liability  thereon ; 
and  (2)  as  to  whether  he  was  under  any  liability  to  appellants, 
in  consequence  of  the  relation  he  held  to  the  stock. 

Appellants'  counsel  insist  that  directors  of  corporations  have 
no  right  under  any  circumstances  to  ilse  their  official  positions 
for  their  own  benefit,  or  for  the  benefit  of  any  one  except  the 
corporation  itself,  and  that  the  powers  and  management  vested 
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in  the  directors  of  an  insolvent  corporation,  which  has  ceased  to 
carry  on  business^  are  solely  powers  to  manage  assets  in  trust  for 
its  creditors,  and  for  their  benefit;  that  these  powers  are  held  in 
trust  by  them  for  all  the  creditors ;  that  directors  or  managing 
agents,  who  originally  stood  in  a  fiduciary  relation  to  the  com- 
pany, become  placed,  afler  insolvency,  in  a  fiduciary  relation  to 
its  creditors;  that  the  law  will  not  permit  an  oflBoer  of  a  corpora- 
tion to  purchase  claims  against  the  corporation,  and  assign  them 
to  a  firm  of  which  he  is  a  member;  that  a  purchase  by  a  trustee 
from  his  cestui  que  trust  under  any  circumstances  is  voidable, 
and  witl  be  set  aside  on  behalf  of  the  beneficiary,  and  that  it  is 
not  material  that  there  should  be  an  advantage  or  profit  arising 
out  of  the  purchase  from  the  cestui  que  trust;  that  it  is  enough 
to  show  the  relation  and  the  purchase.  I  think  the  counsel  in 
the  main  are  correct  in  these  several  positions. 

I  have  no  doubt  but  that  the  propositions  they  assert  are  true 
in  certain  cases,  but  I  doubt  very  much  whether  they  are  appli- 
cahle  throughout  to  the  case  under  consideration,  or  that  the 
proposition  that  a  purchase  by  a  trustee  from  his  cestui  que  trust 
under  any  circumstances  is  voidable  and  will  be  set  aside,  can  be 
maintained  under  the  broad  statement  in  which  it  is  made.  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurisprudence,  section  957, 
lays  down  the  rule  correctly.  He  there  says  that  "there  are 
two  classes  of  cases  to  be  considered,  which  are  somewhat  difier- 
ent  in  their  external  forms,  and  are  governed  by  different  special 
rules,  and  which  still  depend  upon  the  single  general  principle. 
The  first  class  includes  all  those  instances  in  which  the  two 
parties  consciously  and  intentionally  deal  and  negotiate  with 
each  other,  each  knowingly  taking  a  part  in  the  transaction,  and 
there  results  from  their  dealings  some  conveyance  or  contract  or 
gild.  To  such  cases  the  principle  literally  and  directly  applies. 
The  transaction  is  not  necessarily  avoidable,  it  may  be  valid; 
but  a  presumption  of  its  invalidity  arises  which  can  only  be 
overcome,  if  at  all,  by  clear  evidence  of  good  faith,  a  full  knowl- 
edge, and  of  independent  consent  and  action.  The  second  class 
includes  all  those  instances  in  which  one  party,  purporting  to 
act  in  a  fiduciary  character,  deals  with  himself  in  his  private  and 
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personal  character^  without  the  knowledge  of  his  beneficiary ;  as 
where  a  trustee  or  agent  to  sell,  sells  the  property  to  himself. 
Such  transactions  are  voidable  at  the  suit  of  the  beneficiary,  and 
not  merely  presumptively  or  prima  fade  invalid.  Nevertheless 
this  particular  rule  is  only  a  necessary  application  of  the  single 
general  principle.  The  circumstances  show  that  the  act  could 
not  possibly  be  the  good  faith,  knowledge,  and  free  consent 
required  by  the  principle,  and  therefore  the  result  which,  is  a 
rebuttable  presumption  in  the  first  class  of  transactions,  becomes 
a  conclusive  presumption  in  the  second.'^ 

It  requires  no  extraordinary  discrimination  to  determine  that 
the  case  under  consideration,  if  r^arded  in  the  light  of  a  trust, 
falls  within  the  first  class  above  mentioned.  It  is  a  case  where 
the  parties  have  ^'consciously  and  intentionally  dealt  with  each 
other,''  and  not  a  case  ''in  which  one  party,  purporting  to  act  in 
a  fiduciary  character,  deals  with  himself  in  his  private  and  per- 
sonal character,  without  the  knowledge  of  his  beneficiary.''  It 
is  not  a  case  where  a  trustee,  admitting  Hughes  to  have  been  a 
trustee,  has  disposed  of  property  belonging  to  a  beneficiary,  nor 
where  a  trustee  has  purchased  property  of  a  beneficiary  belong- 
ing to  the  latter.  Hughes  was  not  in  charge  of  the  appellants' 
claims.  The  latter  had  them,  with  full  power^to  sell  them  or 
keep  them;  and  if  they  chose  to  sell  them  to  Hughes,  and  the 
transaction  was  fair,  they  have  no  grounds  upon  which  to  demand 
that  the  sale  be  set  aside.  Hughes'  position  in  the  debtor  com- 
pany, as  director  and  attorney,  required  him  especially,  in  his 
dealings  with  appellants,  to  maintain  the  utmost  good  faith, 
and  I  think  the  proof  shows  that  he  did  so;  and  further  than 
that,  he  did  them  a  substantial  favor  wl^en  he  assisted  in  the 
n^otiation  and  purchase  of  their  claims  at  fifty  cents  on  the 
dollar;  and  most  all  of  them  who  testified  in  the  case,  about 
eighteen  or  twenty  of  them,  seem  to  be  under  that  impression, 
and  to  express  satisfaction  at  the  result  of  the  transaction.  They 
had  been  informed,  evidently,  that  they  had  a  claim  for  the 
remainder  of  their  debts,  and,  of  course,  were  anxious  to  recover 
it,  but  did  not  pretend  that  Hughes,  or  those  for  whom  he  acted, 
had  done  anything  in  the  afibir  of  which  they  could  complain ; 
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and  it  does  not  take  more  than  half  an  eye  to  see  that  thej  got 
out  of  the  affiiir  more  than  they  could  have  reasohably  expected 
in  the  condition  it  was  in.  They  had  honest  claims,  no  doubt, 
against  the  Willamette  Company^  and  were  entitled  to  have  them 
paid  in  full;  but  the  company  was  insolvent — was  in  the  hands 
of  a  receiver. 

There  were  liens  on  the  property  amounting  to  one  hundred 
and  fifteen  thousand  dollars  prior  to  theirs^  which  were  in  pro- 
cess of  foreclosure,  and  how  could  they  have  expected  to  even 
realize  anything,  and,  in  my  opinion,  never  would,  had  it  not 
been  for  some  over-credulous  Scotchman  who  evidently  had  more 
money  than  discretion.  The  latter  conceived  the  idea  of  form- 
ing a  new  company  to  carry  out  the  objects  of  the  two  defunct 
affidrs,  which  were  then  wrecks.  They  engaged  Mr.  William 
Bied  to  purchase  up  the  claims,  and  to  get  possession  of  the  out- 
standing stock;  Mr.  Bied  employed  Mr.  Hughes  to  conduct  the 
matter.  Hughes,  as  a  matter  of  course,  did  not  go  and  tell  the 
creditors  of  the  particulars  of  the  scheme,  if  he  knew  them.  He 
claims  he  did  not  know  them,  and  I  believe  the  referee  has  found 
that  he  did  not.  The  evidence  may  warrant  the  finding,  but  I 
am  too  well  acquainted  with  Mr.  Hughes,  and  naturally  too 
skeptical  to  believe  that  he  was  ignorant  concerning  the  matter. 
But  it  made  no  difference  his  not  telling  them.  If  he  had  done 
so,  they  would  more  than  likely  have  become  excited,  and,  if 
possible,  have  frustrated  the  plan,  and  have  done  themselves  a 
serious  injury  financially.  I  think  it  was  prudent  in  his  not 
telling  them.  They  knew  he  was  acting  in  the  matter  for  other 
parties,  and  that  he  was  buying  the  claims  with  the  funds  of  such 
parties ;  and  that  they  had  a  recourse  upon  the  subscribers  for 
stock  in  the  Willamette  Company  that  had  not  been  paid  up. 
They  may  not  have  known  that  Hughes  held  any  such  stock, 
and  I  am  not  prepared  to  say  that  he  was  obligated  to  tell  them  if 
he  did. 

Transfer  of  stock.  But,  conceding  that  it  was  his  duty  to  make 
known  to  them  the  facts  upon  which  appellants  now  claim  he 
was  owner  of  such  stock,  and  liable  thereon,  is  it  true  that  he 
was  such  owner  and  under  any  such  liability?    The  referee 
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foand  "that  on  the  twenty-ninth  day  of  December,  1879,  at  the 
special  iDstanoe  and  request  of  the  defendant  E.  G.  Haghes,  act- 
ing for  and  on  behalf  of  William  Ried,  the  agents  of  the  then 
promoters  of  the  defendant,  the  Or^onian  Railway  Clompany, 
Limited,  J.  Gaston,  owning  and  holding  a  large  majority  in  inter- 
est in  the  capital  stock  of  the  Dayton,  Sheridan  &  Grand  Ronde 
Railroad  Company,  and  the  Willamette  Valley  Railroad  Com- 
pany, to  wit,  one  hundred  thousand  dollars  in  the  first-named 
corporation,  and  five  hundred  thousand  dollars  in  the  last-named 
corporation,  executed  and  delivered  to  the  said  Hughes  an  instru- 
ment in  writing,  of  which  the  plaintifi^'s  exhibit  No.  134,  in  the 
testimony  herein,  is  a  copy;  and  thereafter,  on  the  tenth  day  of 
February,  1880,  at  the  special  instance  and  request  of  the  said 
Hughes,  the  said  J.  Gaston  executed  and  delivered  to  Hughes 
an  instrument  in  writing,  of  which  defendant's  exhibit  No.  241, 
of  the  testimony  herein,  is  a  copy.''  The  substance  of  the  two 
instruments  in  writing  is  that  Graston,  in  consideration  of,  and  to 
procure  release  and  discharge  of  all  debts  and  liabilities  incurred 
by  him  in  the  construction  of  the  said  Dayton,  Sheridan  &  Grand 
Ronde  Railroad,  assigned  to  Hughes,  as  trustee,  all  his  right, 
title,  and  interest  in  and  to  the  stock  of  that  company,  and  of  the 
Willamette  Valley  Railroad  Company,  to  have  and  to  hold  the 
same  in  trust  for  the  use  and  purpose,  to  wit,  to  convey  the  same 
absolutely  and  unconditionally  to  such  person,  persons,  or  cor- 
poration as  should  within  a  certain  time  thereafter  procure 
Graston's  full  release  and  discharge  of  and  from  such  debts  and 
liabilities.  This  appears  to  have  been,  in  effect,  all  the  sale  there 
was  of  said  stock  from  Gaston  to  Hughes.  The  instruments 
were  signed  only  by  the  former,  and  the  latter  obtained  no  other 
title  to  the  stock  than  what  was  thereby  conveyed. 

The  statute  provides  that  "  all  sales  of  stock,  whether  volun- 
tary or  otherwise,  transfer  to  the  purchaser  all  rights  of  the 
original  holder,  ....  and  subject  such  purchaser  to  the  pay- 
ment of  any  unpaid  balance,  due,  or  to  become  due,  on  such 
stock;  but  if  the  sale  be  voluntary,  the  seller  is  still  liable  to 
existing  creditors  for  the  amount  of  such  balance,  unless  the  same 
be  duly  paid  hff  such  purchaser.''  (Misc.  Laws,  ch.  7,  §  14.) 
xy.  Ob.— 18. 
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Was  the  transaction  between  Gaston  and  Hughes  such  a  sale  of 
the  stock,  by  the  former  to  the  ktter,  as  would  subject  the  latter 
to  the  payment  of  the  amount  due  thereon,  under  said  provision 
of  the  statute,  is  the  question  to  be  solved.  The  liability  of  a 
purchaser  of  stock  in  such  cases  is  statutory;  andr  unless  the 
transaction  between  Graston  and  Hughes  constituted  a  sale  of  the 
stock  within  the  meaning  of  the  statute,  such  liability  did  not 
attach.  It  is  not  a  case  where  a  person  has  had  stock  transferred 
to  him  upon  the  books  of  the  company,  and  thereby  estopped 
himself  from  denying  his  ownership  of  it.  There  no  sale  in 
fact  is  necessary  in  order  to  charge  the  transferee.  But  here  the 
question  must  be  determined  wholly  upon  the  effect  of  the  two 
instruments  referred  to.  If  they  evidence  such  a  sale  of  the 
stock  as  suggested,  then  Hughes  became  liable;  otherwise  not 
The  assignment  of  the  stock  was  to  Hughes  as  trustee,  to  have  and 
to  hold  the  same  in  trust  for  the  use  and  purpose,  to  convey 
absolutely  and  unconditionally  to  any  one  who  would  procure,  in 
a  certain  time,  Gaston's  release  and  discharge  from  certain  debts, 
etc.  This  certainly  was  no  sale  to  Hughes ;  it  was  no  more  than  a 
power  to  enable  him  to  sell  upon  certain  specified  terms.  It 
vested  no  title  in  Hughes,  more  than  a  power  of  attorney  to  dis- 
pose of  the  stock  would  have  done.  It  did  not  transfer  to 
Hughes  all  the  rights  of  Graston  in  the  stock,  or  any  rights  ex- 
cept to  look  up  a  purchaser  and  sell  him  the  stock  upon  the  terms 
specified  in  the  instruments,  nor  did  it  vest  in  Hughes  the  owner- 
ship of  the  stock  as  a  trustee;  it  merely  clothed  him  with  a 
special  and  limited  authority — made  him  an  agent  for  Graston  to 
do  a  particular  thing  for  the  latter's  advantage. 

'^  Sales  of  stock,^'  within  the  meaning  of  the  statute,  are  trans- 
fers of  the  general  l^al  title.  They  could  not  have  been  meant 
to  be  anything  less,  or  the  legislature  would  not  have  provided 
that  they  should  operate  to  "transfer  to  the  purchaser  all  the 
rights  of  the  original  holder."  In  this  case  all  tjbe  rights  of 
Graston  in  the  stock  remained  in  him,  except  so  &((  as  they  were 
suspended  by  force  of  the  said  instruments,  -^it  Hughes  had 
failed  within  the  time  limited  in  the  said  inst^  laments  to  find  a 
person  who  would  procure  Gaston's  release  fro/m  said  debts  and 
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liabilities^  his  authority  would  have  ceased,  and  Gaston^s  power 
over  the  stock  been  restored  to  its  former  extent.  How  could 
the  parties  have  intended  a  sale  of  the  stock  to  Hughes,  when 
the  consideration  was  to  be  paid  by  other  parties,  and  the  con- 
veyance thereof,  "absolutely  and  unconditionally,^'  was  to  be 
made  to  such  parties.  It  is  true  that  the  granting  clause  in  the 
instruments  is  sufficiently  broad  to  constitute  a  sale  of  the  stock; 
but  when  all  parts  of  them  are  taken  together,  and  the  general 
object  and  purpose  of  the  instruments  considered,  they  must,  I 
think,  be  construed  as  only  conferring  a  power  upon  Hughes  to 
sell  Gaston's  stock  to  some  person  who  would,  within  the  time 
therein  limited,  procure  him  a  full  release  and  discharge  from 
the  debts  and  liabilities  referred  to. 

If  this  view  is  correct,  then  Hughes  was  not  such  a  purchaser 
of  the  stock  in  question  to  would  create  a  liability  on  his  part  in 
favor  of  the  appellants;  and  his  failure  to  inform  them  of  his 
relations  to  the  stock,  if  in  any  case  he  would  have  been  required 
to  do  so,  was  not  a  violation  of  any  duty  he  was  under  to  them. 
I  am  unable  to  discover  that  Hughes  is  chargeable  with  fraud, 
actual  or  constructive,  in  the  transaction  of  buying  up  the  claims, 
or  that  the  appellants  were  defrauded  thereby.  In  my  opinion,  if 
the  appellants  had  a  right  to  join  in  the  suit  as  co-plaintifis,  they 
have  not  succeeded  in  establishing  a  cause  of  suit  herein.  It  is 
claimed  that  this  suit  is  in  the  nature  of  a  creditor's  bill,  but  I  do 
not  see  how  it  can  be  so  regarded ;  a  creditor's  bill  was  to  reach 
assets,  and  compel  an  application  of  them  to  the  payment  of  a 
complainant's  claim.  This  suit  is  to  establish  a  personal  liability 
against  the  respondents ;  it  is  to  compel  them  to  account  for  prop* 
erty  that  came  into  their  hands  chained  with  the  payment  of  their 
claims,  and  to  establish  a  liability  against  them  as  purchasers  of 
unpaid  stock.  In  order  to  pursue  that  remedy  alone,  the  appel- 
lants had  a  right  to  unite  as  plaintifi^;  but  when  they  sought 
relief  on  the  grounds  of  the  actual  fraud  of  the  respondents,  they 
were  required  to  show  that  it  was  a  joint  tort,  at  least  we  so  held 
in  the  former  case,  and  I  deem  it  proper  to  make  this  explana- 
tion, so  that  the  profession  may  not  be  misled  by  that  holding. 
•    The  decree  appealed  from  will  be  affirmed. 
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U*Z       I>-  E.  BtJDD,  Appellant,  v.  MULTNOMAH  STREET 
RAILWAY  COMPANY,  Respondent. 

FOBKEB  AFFB4L— Law  or  THB  CA83B.  —The  ruling  of  this  oonrt  on  the  fonner 
appeal  has  become  the  law  of  the  case. 

Bemzdt— AonoN  at  Law  will  hot  Ldb,  Weizr.— An  action  at  law  will  not  lie  to 
recover  the  poasession  of  a  franchise.  It  is  not  tangible  or  capable  of  any  kind 
of  physical  identification  or  delivery. 

Rexedt— AonoN  to  Beooveb  Dakages.— At  common  law,  an  action  on  the  caso 
would  lie  to  recover  damages  for  the  distorbanoe  of  the  plaintiff  in  the  enjoy- 
ment of  a  franchise ;  bnt  in  snoh  case  the  party  recovers  damages,  and  not  the 
possession  of  the  particular  franchise. 

Ebtoppel.— When  the  plaintiff  was  the  efficient  cause  of  the  defendant  making 
large  expenditures  of  money,  and  he  was  one  of  its  officers  at  the  very  time  and 
superintendent  of  the  work,  he  is  estopped,  and  could  not  set  up  his  own  acts, 
as  such  superintendent,  as  the  identical  wrong  committed  by  defendant,  of 
which  he  now  complains. 

OsAirr  TO  D.  E.  Budd  ahd  sdoh  Pbbson  as  hb  icat  Amogiatb  with  Htmhw^ 
Teebjbdx, — Effect  of  such  grant  considered,  but  not  expressly  decided. 

Appeal  £rom  Maltnomah  County.    AfiQnaed. 

H,  T.  BmghamyJdsid,  Oomdivs  Taylor^  for  Appellant. 

JSSm  &  Starr,  and  Moreland  &  Makers,  for  Respondent 

Stbahan,  J. — This  is  an  action  to  recover  dami^es  against 
the  defendant,  at  the  rate  of  one  thousand  dollars  per  month^ 
from  and  after  the  twenty-third  day  of  October,  1882,  for  the 
alleged  unlawful  disturbance,  by  the  defendant,  of  the  plaintiff 
in  the  use  and  enjoyment  of  a  certain  franchise  granted  by  the 
city  of  Portland  to  the  plaintiff.  The  franchise  set  up  in  the 
complaint  is  the  right  and  privilege  to  lay  down  and  maintain 
an  iron  railroad  track  or  tracks,  and  to  operate  street  railways 
within  the  city  of  Portland,  upon  certain  streets  mentioned  ia 
the  ordinance  making  the  grant.  The  grant  is  made  to  D.  E^ 
Budd,  and  such  other  person  or  persons  as  he  may  associate  with 
himself  therein.  The  complaint  allies  compliance  with  the 
terms  of  the  ordinance  on  the  part  of  Budd.  The  manner  of 
such  compliance  is  fully  alleged.  It  is  stated  that  on  or  about 
June  14,  1882,  this  plaintiff  and  others  duly  incorporated  them* 
selves  under  the  name  of  the  Multnomah  Street  Railway  Com- 
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pany^  and  as  such  corporation,  Uiey  purchased  the  materials^ 
constructed  a  line  of  street  railway  in  accordance  with  the  terms 
of  said  ordinance  No.  3,477,  and  in  such  manner  as  to-comply 

with  the  terms  and  requirements  of  said  ordinance ''And 

thereafter  they  procured  street  railway  cars  of  the  kind  required 
by  said  ordinance,  and  placed  them  upon  the  lines  of  said  rail- 
way, provided  horses  for  drawing  the  same,  and  placed  the  said 
railway  and  cars  in  complete  order  and  condition  for  operating  the 
same,  in  the  manner  and  subject  to  all  the  terms,  restrictions,  and 
conditions  in  said  ordinance  No.  3,477  contained  and  required; 
that  the  plaintiff  procured  the  construction  of  said  street  railway, 
and  the  obtaining  of  said  horses  and  purchase  of  said  cars,  as 
aforesaid,  by  the  Multnomah  Street  Railway  Company,  but  he 
never  assigned  the  whole  or  any  portion  of  said  right  and  privi- 
lege granted  to  him  by  ordinance  No.  3,477  to  defendants;  that 
plaintiff  never  assigned  the  whole  or  any  portion  of  the  fran- 
chise or  privily  granted  to  him  by  said  ordinance  No.  3,477, 
aforesaid,  nor  has  he  ever  associated  with  him  any  person  or  per- 
Bous  whatever  in  the  use  and  enjoyment  of  the  same;  and  ever 
since  said  June  12, 1882,  he  has  been,  and  now  is,  the  sole  owner 
of  said  franchise,  and  of  all  the  rights,  privileges,  and  immunities 
lawfully  pertaining  thereto  or  existing  thereunder .'* 

It  is  then  alleged,  in  substance,  that  on  the  twenty-third  day 
of  October,  1882,  the  plaintiff  was  the  sole  and  exclusive  owner 
of  the  right  of  carriage  and  conveyance  of  passengers  thereon  and 
over  the  same  for  hire  in  the  railway  cars  as  aforesaid.  Never- 
theless, the  said  defendant,  the  Multnomah  Street  Railway  Com- 
pany, not  being  the  owner  of  said  franchise  and  privilege,  or  of 
any  interest  therein,  and  not  being  associated  with  the  plaintiff 
therein,  but  well  knowing  the  premises,  and  contriving  to  dis- 
turb and  injure  the  plaintiff  in  the  peaceable  and  lawful  enjoy- 
ment and  use  of  his  said  franchise  of  operating  said  street  railway 
and  (prying  passengers  thereon  for  hire,  on  the  said  twenty-third 
day  of  October,  1882,  and  continuously  thereafter  ever  since  to 
the  present  time,  injuriously,  unlawfully,  and  against  the  will  of 
the  plaintiff,  has  claimed  the  street  railway  and  cars  and  horses 
as  its  own,  and  has  possessed  itself  to  the  entire  exclusion  of 
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plaintiff  of  said  street  railway  cars  and  horses,  and  has  occupied 
by  the  said  railway  track,  cars,  and  horses,  the  portions  of  the 
streets  aforesaid,  upon  which  he  has  the  right,  as  against  the 
defendant,  to  maintain  and  operate  a  street  railway,  and  has 
thereby  prevented  the  plaintiff  from  maintaining  and  operating 
a  street  railway  thereon  as  he  otherwise  could  and  would  have 
done,  and  has  carried  and  conveyed  divers  passengers  for  hire 
over  and  upon  said  street  railway  heretofore  mentioned  and 
described,  and  continues  so  to  do  up  to  the  present  time;  and 
that  by  reason  thereof,  the  plaintiff  has  been  deprived  of  divers 
profits  and  emoluments,  which  would  otherwise  have  arisen  and 
accrued  to  him  from  the  enjoyment  of  said  franchise,  and  has 
been  greatly  disturbed  in  the  possession  thereof,  and  his  right 
and  title  thereto,  to  bis  damage  in  the  sum  of  one  thousand 
dollars  per  month  from  said  twenty-third  day  of  October,  1882. 
The  prayer  is  for  judgment  against  the  defendant  for  the  sum  of 
one  thousand  dollars  per  month,  from  said  twenty-third  day  of 
October,  1882,  and  for  the  possession  of  his  franchise  and  privi- 
lege aforesaid,  and  for  costs,  etc. 

This  is  the  second  appeal  in  this  cause.  When  it  was  formerly 
here,  it  was  upon  a  demurrer  to  the  complaint,  and  this  court 
then  reversed  the  ruling  of  the  court  below  sustaining  the 
demurrer,  and  remanded  the  cause  for  further  proceedings. 
This  court  then  said:  ''The  main  question  presented  by  the 
demurrer  was,  whether  the  appellant,  when  he  incorporated  with 
others  under  the  name  of  the  Multnomah  Street  Railway  Com- 
pany, necessarily  made  the  company  the  grantee  of  the  franchise, 
whether  he  thereby  ipso  facto  associated  with  himself  therein  the 
other  persons  so  as  to  entitle  them  to  the  rights  and  privileges 
granted  by  the  ordinance.  Can  the  allegation  in  the  complaint^ 
that  the  appellant  had  never  associated  with  himself  any  person 
or  persons  whatever  in  the  use  and  enjoyment  of  the  franchise 
be  true,  in  .view  of  the  fact  that  he  and  others  incorporated 
themselves  under  said  name,  and  that  the  corporation  purchased 
material  and  constructed  and  equipped  the  railway  as  required 
by  the  ordinance  by  which  the  right  was  granted?  and  that  the 
privily  of  building  the  road,  and  equipping  and  operating  it. 
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with  the  right  to  exact  fare  for  transporting  passengers  thereon, 
is  a  positive  right,  and  has  an  identity  distinct  from  the  structure 
and  equipage,  of  which  there  can  be  no  doubt?  The  appellant 
had  the  option,  under  the  ordinance,  to  reserve  the  privilege  to 
himself  exclusively,  or  have  it  vest  in  himself,  or  others  whom 
he  might  associate  with  himself  therein.  He  could  have  con- 
tracted with  some  construction  company  to  build  and  equip  the 
road  for  him  for  a  compensation  to  be  paid  therefor,  and  retained 
exclusive  ownership  of  the  franchise ;  or  he  could  have  associated 
with  himself  such  company,  and  thereby  admitted  its  members  to 
a  joint  proprietorship  in  it.  He  alleges  in  his  complaint  that  he 
adopted  the  former  course,  and  whether  that  is  true  or  not, 
depended  in  the  opinion  of  this  court  upon  proof  of  fects " 

I  have  made  this  long  extract  from  the  opinion,  for  the  rea- 
son it  has  not  been  published,  and  for  the  further  reason  that  it 
has  become  the  law  of  the  case,  and,  so  far  as  the  facts  are  the 
same,  must  govern  on  this  appeal.  When  the  case  was  returnal 
to  the  court  below  an  answer  was  filed  by  the  defendant,  issues 
of  fact  being  duly  joined.  The  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  which  trial  resulted  in  findings 
and  judgment  for  the  defendant,  from  which  judgment  this 
appeal  is  taken.  No  exceptions  were  taken  upon  the  trial  to 
the  admission  of  evidence,  and  the  case  is  here  upon  the  ques- 
tions of  law  arising  on  the  findings. 

So  much  of  the  findings  of  fact  as  are  necessary  to  a  proper 
understanding  of  the  l^al  questions  discussed  are  as  follows: — 

"2.  That  on  the  tenth  day  of  July,  1882,  said  D.  E.  Budd, 
W.  A.  Scoggin,  and  E.  J.  Jefirey,  entered  into  a  mutual  oral 
agreement,  whereby  it  was  mutually  agreed  and  understood  by 
each  of  said  parties  that  said  W.  A.  Scoggin  and  E.  J.  Jefirey 
should  join  with  said  D.  E.  Budd  in  the  execution  of  the  bond, 
which  said  Budd  was  by  ordinance  required  to  file  with  the 
auditor  of  said  city,  and  that  said  Budd  and  Scoggin  and  Jefirey 
would  thereupon  join  and  associate  together  on  equal  terms,  and 
exercise  and  use  the  franchise  granted  to  said  Budd  and  his 
associates  by  said  ordinance,  and  together  build  and  operate  and 
own  in  common  and  in  equal  shares  the  street  railroad  oontem- 
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plated  and  provided  for  by  said  ordinance.  And  thereupon^  in 
pursuance  of  said  agreement  and  understanding,  said  Sco^n 
and  Jeffrey,  on  said  10th  of  July,  1882,  did  join  said  Budd  in 
the  execution  of  a  bond  conditioned  as  required  by  said  ordi- 
nance, and  the  same  was  on  said  10th  of  July,  1882,  approved 
by  the  mayor  of  said  city,  and  on  the  next  day  filed  with  the 
auditor  of  said  city,  along  with  the  written  acceptance  of  said 
Budd,  of  the  terms  and  conditions  of  said  ordinance  as  required 
thereby. 

"3.  That  on  the  thirteenth  day  of  July,  1882,  said  D.  E. 
Budd,  W.  A.  Sooggin,  and  E.  J.  Jeffrey  oraJly  agreed  with  each 
other  that  they  would  form,  or  cause  to  be  formed,  a  corpora- 
tion, under  the  laws  of  Oregon,  in  which  they  would  be  equal 
owners  of  stock,  for  the  purpose  of  constructing  and  operating 
the  railroad  contemplated  by  said  ordinance,  and  of  using  the 
franchise  granted  thereby ;  and  they  did  thereupon,  on  said  thir- 
teenth day  of  July,  1882,  cause  to  be  formed  a  corporation 
known  as  the  Multnomah  Street  Railway  Company.  The 
defendant  herein,  and  said  Budd,  Scoggin,  and  Jeffrey  sub- 
scribed each  ten  thousand  dollars  to  the  capital  stock  of  said 
company,  and  said  Budd,  Jeffrey,  and  Scoggin  orally  agreed 
each  with  the  other  that  said  corporatiou  should  use,  own,  and 
exercise  the  franchise  granted  by  said  ordinance,  and  construct 
and  operate  the  roads  provided  thereby  for  its  own  use  and  bene- 
fit; but  said  Budd  did  not  then,  nor  has  he  ever  executed  any 
written  assignment,  transfer,  or  conveyance  of  the  franchise 
granted  by  said  ordinance,  nor  did  he  make  any  other  written 
articles  or  agreement  of  association  with  said  Scoggin  and  Jeffirey 
than  the  articles  of  incorporation  of  the  defendant  company. 

^'4.  That  by  articles  of  incorporation  the  defendant  corpoiar 
tion,  among  other  things,  proposed  to  build,  own,  and  operate 
street  railways  in  the  city  of  Portland,  Oregon,  and  to  acquire, 
by  purchase  or  otherwise,  any  street  railway  constructed  by  any 
other  person,  and  also  to  acquire,  by  purchase  or  otherwise,  any 
franchise  granted  by  the  city  of  Portland  for  the  construction 
and  operating  of  any  street  railways  in  said  ciiy. 

^^5.  That  said  corporation  duly  perfected  its  oiganuntion, 
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and  E.  J.  Jeffrey  and  W.  A.  Sooggin  and  D.  E.  Budd  consti- 
tuted the  stockholders,  and  were  the  directors  of  said  corporation, 
and  E.  J.  Jeffrey  was  elected  and  acted  as  president,  W.  A. 
Scc^gin  was  elected  and  acted  as  secretary,  and  D.  E.  Budd  was 
elected  and  acted  as  superintendent  of  said  corporation,  and 
under  that  organization  the  said  corporation  proceeded  to  the 
execution  of  the  purposes  of  its  incorporation. 

"6.  That  said  E.  J.  Jeffrey  and  W.  A.  Sco^n,  relying 
upon  and  by  reason  of  the  mutual  agreement  and  understanding 
had  and  entered  into  between  them  and  said  Budd,  mentioned 
in  paragraphs  2  and  3  of  these  findings,  each  paid  up  the  sub- 
scriptions made  by  them  to  the  capital  stock  of  said  corporation, 
being  the  sum  of  ten  thousand  dollars  each,  and  said  corpora- 
tion, by  said  Jeffrey  as  president  and  director,  and  said  Soo^in 
as  director  and  secretary,  and  said  Budd  as  director  and  superin- 
tendent, proceeded  to  construct,  on  said  Washington  and  Eleventh 
streets,  an  iron  railway,  and  to  equip  the  same  at  a  cost  of  about 
twenty  thousand  dollars,  and  to  operate  the  same,  and  to  use 
and  exercise  the  franchise  granted  by  said  ordinance  No.  3,477, 
and  continued  to  do  so  from  about  January,  1883,  until  the 
commencement  of  this  action;  and  during  said  period,  the 
defendant,  under  and  by  virtue  of  the  franchi^  granted  by 
ordinance  No.  3,477,  has  collected  and  received  from  passengers 
carried  upon  its  road  on  Washington  and  Eleventh  streets  large 
sums  of  money;  but  the  evidence  does  not  show  how  much,  nor 
does  it  furnish  any  basis  for  an  account  of  the  receipts  and 
expenses  of  operating  said  railway,  or  of  the  profits  of  said 
franchise. 

^^7.  That  said  D.  E.  Budd,  defendant,  was  superintendent  of 
the  defendant  corporation  for  about  nine  months,  and  took 
charge  of  the  work  of  constructing  the  road  on  Washington  and 
Eleventh  streets,  and  of  the  operating  of  said  road  after  it  had 
been  built  and  furnished,  and  received  for  his  services  in  that 
behalf  a  salary  from  the  defendant  corporation  of  one  hundred 
dollars  a  month. 

^'8.  That  said  D.  E.  Budd,  up  to  about  the  time  of  the  com- 
menoement  of  this  action,  acquiesced  in  and  fully  consented  to 
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and  in  the  claims  of  the  defendant  corporation  in  respect  to  the 
exercise  of  said  franchise  by  it,  and  in  respect  to  the  ownership 
of  said  road  and  franchise  as  set  forth  in  these  findings,  and  did 
not,  prior  to  the  commencement  of  this  action,  demand  £rom  said 
defendant  corporation  the  possession  of  said  streets,  or  any  por- 
tion thereof.  Said  D.  E.  Budd  did  not  furnish  any  money  for 
the  construction  of  said  railway,  but  the  said  railway  was  wholly 
constructed  with  funds  provided  by  the  defendant  corporation, 
and  contributed  by  the  said  E.  J.  Jeffrey  and  W.  A.  Scoggin  as 
stockholders. 

''9.  That  said  franchise,  independent  of  the  railway  and 
equipment,  is  of  the  value  of  ten  thousand  dollars  ($10,000)." 

As  conclusions  of  law,  the  court  found  that  the  plaintifi*was 
not  entitled  to  the  possession  of  the  franchise,  but  that  the 
defendant  was  entitled  to  such  possession.  There  were  no  find- 
ings as  to  the  amount  of  damages,  and  so  far  as  appears  from 
this  record,  there  was  no  evidence  offered  on  that  subject. 

I  do  not  understand  that  an  action  at  law  will  lie  for  the 
recovery  of  the  possession  of  a  franchise.  It  is  wholly  intangible, 
and  not  capable  of  any  kind  of  physical  identification  or  delivery. 
Therefore  a  judgment  that  a  party  recover  such  an  ''airy  noth- 
ing" would  be  incapable  of  enforcement  by  the  ordinary  form  of 
process  provided  for  the  enforcement  of  the  final  judgments  of 
the  courts  in  this  State.  But  as  I  understand  it,  this  action  is 
in  substance  what  would  be  regarded  at  common  law  an  action 
on  the  case  to  recover  damages  for  the  disturbance  of  the  plaint- 
iff in  the  employment  of  a  franchise,  and  there  can  be  no  doubt 
that  such  an  action  will  lie.  (1  Chitty's  Pleadings,  pp.  131—142.) 
But  in  such  case  it  is  damages  for  the  wrong  done  which  the  party 
recovers,  and  not  the  possession  of  the  particular  franchise.  And 
this,  in  effect,  was  what  was  held  by  this  court  on  the  former 
appeal.  In  this  view  of  the  law,  no  damages  having  been  found 
for  the  plaintiff,  it  is  difficult  to  see  on  what  ground  he  would 
be  entitled  to  any  relief  here,  even  though  we  should  be  of  the 
opinion  that  the  findings  show  him  to  be  still  the  exclusive 
owner  of  the  franchise  granted  to  him  by  the  city  of  Portland. 
But,  as  has  been  shown,  this  court  held  on  the  former  appeal 
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that  the  plaintiff  might  have  associated  with  himself  such  com- 
pany— the  defendant — and  thereby  admit  its  members  to  a 
joint  proprietorship  in  the  enjoyment  of  the  franchise  in  question ; 
and  that  whether  he  had  done  so  or  not^  was  a  question  of  fact 
to  be  determined  by  proof.  The  findings  of  fiict^  I  think^  settle 
this  question  against  the  plaintiff.  He  did  associate  with  him- 
self Jeffrey  and  Scoggin^  and  the  three  associates  built  the  street 
railway,  for  the  purpose  of  using  and  enjoying  the  identicjal 
franchise  which  had  been  granted  to  the  plaintiff. 

To  all  of  these  proceedings,  the  findings  show  the  plaintiff 
fully  assented,  and  in  fact  assisted  in  carrying  them  into  full 
effect.  Do  these  acts  constitute  a  wrong  to  plaintiff?  (ITiome 
V.  Mosher,  20  N.  J.  Eq.  257.)  I  cannot  perceive,  under  these 
finding*;,  what  wrong  the  plaintiff  has  suffered  by  the  acts  of  the 
defendant.  It  was  argued  here  that  the  defendant  was  bound 
to  produce  some  writing  by  which  the  plaintiff  had  conveyed  to 
it  the  franchise  described  in  the  complaint;  that  without  writing 
signed  by  the  plaintiff,  defendant  was  a  trespasser. 

We  do  not  find  it  necessary  to  decide  at  this  time  whether  the 
right  to  lay  down  a  railroad  track  in  the  streets  of  the  city  of 
Portland,  to  run  cars  thereon,  and  to  take  fare  therefor,  is  an 
estate  or  interest  in  land  so  as  to  require  a  writing  to  convey  it, 
or  as  to  whether,  lying  in  a  grant,  it  can  only  pass  by  deed. 
The  findings  show  such  consent,  acts,  and  acquiescence,  and  the 
expenditure  of  money  on  the  fidth  of  the  grant,  with  the  plaint- 
iff's  consent,  as  to  preclude  him  from  now  claiming  that  the 
defendant's  acts  were  wrongful.  He  was  the  active  and  efficient 
cause  of  the  defendant's  making  large  expenditures  of  money; 
he  was  one  of  its  officers  at  the  very  time,  and  superintendent  of 
the  work.  We  could  not  allow  him  to  now  set  up  his  own  acts 
as  such  superintendent  as  the  identical  wrong  committed  by  the 
defendant,  of  which  he  now  complains. 

lu  addition,  the  grant  was  to  "  D.  E.  Budd  and  such  other 
person  or  persona  as  he  may  associaie  vnth  himself  therein.^'  I  am 
inclined  to  think  this  grant  carried  the  thing  granted  directly  to 
Budd's  associates  equally  with  himself,  and  that  the  act  of 
association  was  all  that  was  necessary  to  point  out  and  identify 
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the  grantees^  and  that^  for  this  purpoee,  no  writing  was  necessaiy; 
but  if  writings  were  necessary,  the  signing  of  the  articles  of 
incorporation  of  the  defendant  company  would  be  sufficient. 

The  principle  here  stated  is  somewhat  analogous  to  that 
involved  in  Spring  Valley  Water  Works  v.  San  Frandsoo,  22 
Cal.  434.  It  was  there  held  that  when  the  grant  was  to  George 
H.  Ensign  and  his  associates  and  their  assigns,  who  should 
within  sixty  days  organize  themselves  in  conformity  with  the 
laws  regulating  corporations,  as  soon  as  the  corporation  was 
organize  the  franchise  granted  passed  to  it  by  operation  of  law, 
without  any  formal  assignment.  And  the  term  '^ associates'' 
received  a  similar  construction  in  a  case  involving  principles 
akin  to  that.  {State  v.  Sibley,  25  Minn.  387.)  And  I  think 
the  reasoning  of  the  court  in  Leohmere  Bank  v.  Boynton,  11 
Cush.  369,  tends  to  support  the  view  suggested. 

Lord,  C.  J. — If  the  proper  construction  of  the  words,  "and 
such  other  persons  as  he  may  associate  with  himself  therein,'^  is, 
that  by  the  act  of  associating  others  with  him,  the  ordinance,  ex 
proprio  vigore,  vests  the  franchise  in  them  jointly,  as  intimated  in 
the  opinion,  that  construction  is  decisive  of  the  case,  and  upon 
that  ground  I  can  concur  in  the  result.  On  the  other  hand,  if 
such  words  mean  that  the  grant  of  the  franchise  is  to  Budd,  and 
only  to  such  persons  as  he  may  associate  himself  therein  when 
he  so  elects,  and  they  agree  to  become  such  associates,  then  as 
the  subject-matter  of  the  grant  is  an  incorporeal  hereditament, 
and  lies  in  grant,  it  can  only  pass  from  him  to  them  by  deed, 
and  the  judgment  of  the  court  below  is  error,  and  ought  to  be 
reversed.  It  was  on  this  last  theory  that  the  case  was  tried  and 
the  argument  made  here,  the  chief  controversy  being  as  to  the 
validity  of  a  parol  agreement  to  effect  such  transfer.  The 
court  held  it  sufficient,  which  I  think  was  manifest  error. 

Thayeb,  J.,  expressed  no  opinion,  but  concurred  in  the  resulL 

Decision  of  the  court  below  affirmed. 
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[EUed  November  15, 1887.] 

D.  E.  BUDD,  Appellant,  v.  MULTNOMAH  STREET 
RAILWAY  COMPANY  bt  al.,  Respondents. 

OoBFOBATioif— Stock—  "  Cams"— The  board  of  directors  of  a  private  corporation 
may  make  "  calls "  upon  stock  without  stating  in  their  proceedings  that  sach 
"calls"  are  for  a  corporate  purpose,  or  that  the  business  of  such  corporation 
required  that  such  subscriptionB  should  be  paid. 

DxBSCTTOBS— PowEBS  OF  CoBPOBATioN. —Under  section  8225  of  Hill's  Code,  the 
power  to  make  '<  calls"  upon  stock  is  one  of  the  "powers"  vested  in  the  corpora- 
tion, and  to  be  exercised  by  the  board  of  directors  from  and  after  their  l&rst 
meeting. 

**Gai«l"— How  MADE.  ^ All  that  is  necessary  is  that  there  should  be  some  act  or 
resolution  which  evinces  or  shows  a  clear  oiBcial  intent  to  render  due  and  pay- 
able a  part  or  all  the  unpaid  subscription. 

Saxx— Stookholdebs  GAinroT  Question.— The  necessity  of  the  "call"  is  not  open 
to  question  by  the  stockholders.  The  determination  of  that  question  is  for  the 
board  of  directors. 

CoEPOKATioN— FoBFEiTDBS  OF  Stock— STATUTE. — A  Corporation  has  no  inherent 
power  to  forfeit  or  sell  the  shares  of  stock  held  by  a  delinquent  stockholder. 
Thai  is  not  a  conmion-law  remedy,  and  can  only  be  exercised  when  it  is  expressly 
conferred  by  some  statute. 

By-law  fob  Bale  of  Btogk  fob  Dbunquezit  AmiffWM ewth.— Bubdlvirian  6  of 
section  8221  of  Hill's  Code  confers  upon  private  corporations  power  to  make 
by-laws  for  the  sale  of  any  portion  of  its  stock  for  unpaid  assessments  thereon ; 
but  such  by-laws  must  '*  not  be  inconsistent  with  any  existing  law." 

Bt-law — Must  be  Qehebal  Ain>  UioFOBaL — A  resolution  directed  against  the 
stock  of  a  particular  stockholder  named  is  not  a  by-law.  A  by-law  to  be  reason- 
able ought  to  be  general ;  it  ought  to  affect  every  delinquent  subscriber  and  all 
delinquent  stock  alike,  and  it  ought  to  be  directed  against  all  within  the  sphere 
of  its  operation, 

Comnnsioif  of  Stock— Msasubs  of  Daxages. —In  case  of  the  conversion  of  stock, 
the  ordinary  rule  as  to  the  measure  of  damages  is  the  value  of  the  stock  at  the 
time  of  the  conversion,  or  a  reasonable  time  thereafter;  but  an  exception  is, 
when  a  party  has  suifered  only  a  technical  conversion  without  any  pecuniary 
loss,  he  can  recover  only  nominal  damages. 

JIXA0OBE  of  Dakaoes— Oohpenbation.  —As  a  general  rule,  the  plaintiff  ought  to 
recover  such  sum  as  will  compensate  him  for  the  injury  he  has  su£B^red  by  the 
wrong  of  the  defendant. 

Appeal  from  Multnomah  County.    Affirmed. 

J3*.  T,  Bingham,  and  McDougaR  &  Bower,  for  Appellant. 

KUHn  &  StaoTy  and  Mardani  &  Masters,  for  Respondents. 

Strahan^  J. — This  is  the  second  appeal  in  this  action.  The 
opinion  of  the  court  on  the  former  appeal  is  reported  in  12  Or. 
271.    After  the  cause  had  been  remanded,  an  answer  was  filed 
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and  issues  of  fact  duly  formed.     Upon  a  trial  which  was  had 
before  the  court  without  a  jury,  the  following  facts  were  found :  — 

^^  1.  That  the  defendant,  the  Multnomah  Street  Railway  Com- 
pany, was  organized  by  the  filing  of  articles  of  incorporation  in 
the  office  of  the  county  clerk  of  Multnomah  County,  and  in  the 
office  of  the  secretary  of  State,  on  the  fourteenth  day  of  July, 
1882,  and  that  D.  E.  Budd  thereafter,  on  the  twentieth  day  of 
July,  1882,  in  due  form,  subscribed  for  one  hundred  shares  of 
the  capital  stock  of  said  corporation,  of  the  nominal  par  value 
of  ten  thousand  dollars,  and  said  Budd  had  no  other  title  to 
stock  in  said  corporation  than  such  as  he  acquired  by  said 
subscription. 

'^  2.  That  at  the  meeting  of  the  stockholders  of  said  corpora- 
tion, held  on  the  twentieth  day  of  July,  1882,  E.  J.  Jeffirey, 
W.  A.  Scoggin,  and  D.  E.  Budd  were  duly  elected  directors  of 
said  corporation,  and  duly  qualified  as  such  directors. 

"3.  That  at  a  meeting  of  the  board  of  directors  of  said  cor- 
poration, held  on  the  fourth  day  of  April,  1883,  at  the  city  of 
Portland,  where  the  principal  office  and  place  of  business  of 
said  corporation  was  and  is  fixed,  the  said  E.  J.  Jeffirey,  W.  A. 
Scoggiu,  and,  D.  E.  Budd  were  present,  and  it  was  then  and 
there  voted — E.  J.  Jeffirey  and  W.  A.  Scoggin,  yes,  and  D.  E. 
Budd,  no — that  an  assessment  of  one  hundred  per  centum  be 
levied  on  all  the  stock  of  the  corporation,  the  Multnomah  Street 
Railway  Company,  said  assessment  to  be  paid  by  the  25th  of 
April,  1883. 

"  4.  That  on  the  fifteenth  day  of  April,  1883,  a  written  notice 
was  served  on  D.  E.  Budd,  signed  by  W.  A.  Scoggin,  secretary 
of  said  corporation,  and  issued  by  order  of  E.  J.  Jeffrey,  presi- 
dent, calling  a  meeting  of  said  corporation,  to  be  held  on  the 
twenty-sixth  day  of  April,  1883,  at  the  hour  of  two  o^clock  p.  M., 
at  the  office  of  the  company,  in  the  city  of  Portland,  for  the  pur- 
pose of  disposing  of  D.  E.  Budd's  stock  for  delinquent  assessment 

"5.  That  on  the  twenty-sixth  day  of  April,  1883,  a  meeting 
of  said  directors  of  said  corporation  was  held  at  the  hour  and  at 
the  place  designated  in  the  above-described  notice,  at  which 
E.  J.  Jeffl^y  and  W.  A.  Scoggin  alone  were  present.    It  was 
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voted  by  resolution^  then  and  there  passed,  declared,  and 
ordered,  that  'whereas,  D.  E.  Badd  has  failed  to  pay  any  part 
of  the  one  hundred  shares  of  the  capital  stock  of  the  said  cor- 
poration held  by  him,  according  to  the  resolutions  passed  by  the 
board  of  directors  of  said  corporation,  on  the  fourth  day  of 
April,  1883,  that  his  assessment  upon  said  one  hundred  shares 
of  stock  be  and  is  declared  delinquent,  and  that  the  secretary  be 
directed  to  sell  said  one  hundred  shares  of  stock,  or  so  much  as 
shall  be  necessary  to  satisfy  such  assessment,  after  giving  thirty 
days'  notice  of  the  time  and  place  of  such  sale,  by  publication  in 
the  Sunday  Mercury,  a  paper  published  in,  and  of  general 
circulation  in  the  city  of  Portland,  Oregon. 

"6.  That  notice  of  the  sale  of  said  stock  of  D.  E.  Budd  for 
delinquent  assessment  was  published  for  thirty  days  in  said 
Sunday  Mercury,  a  weekly  newspaper,  next  preceding  the  day 
of  sale,  which  day  of  sale  was  by  said  notice  designated  as  May 
30,  1883,  at  the  hour  of  two  o'clock  p.  M.;  and  thereupon,  on 
the  said  thirtieth  day  of  May,  1883,  at  said  hour,  said  stock  of 
D.  E.  Budd,  being  one  hundred  shares,  was  offered  for  sale  by 
W.  A.  Scoggin,  secretary  of  said  corporation,  with  the  knowl- 
edge-of  and  under  the  direction  of  E.  J.  Jeffrey,  president,  and 
was  then  and  there  bid  off  by  and  purchased  by  Amos  N.  King 
and  E.  A.  King,  who  were  the  highest  bidders  for  the  same,  for 
the  sum  of  ten  thousand  two  hundred  dollars,  of  which  amount 
ten  thousand  dollars  was  applied  in  payment  of  the  subscription 
and  assessment  of  said  Budd. 

"7.  That  the  value  of  said  stock,  in  case  the  subscription 
thereon  had  been  paid,  was  ten  thousand  two  hundred  dollars, 
and  subject  to  the  assessment  of  one  hundred  per  centum  on  said 
subscription ;  the  value  over  and  above  such  assessment  was  two 
hundred  dollars. 

"8.  That  after  said  sale  said  stock  was  transferred  on  the 
books  of  said  corporation  from  the  name  of  said  D.  E.  Budd  to 
the  names  of  Amos  N.  King  and  E.  A.  King,  and  said  D.  E. 
Budd  was  no  longer  recognized  by  said  board  of  directors  of 
said  corporation  as  a  stockholder  therein. 

''As  conclusions  of  law,  the  court  finds  that  the  plaintiff  is 
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entitled  to  reoover  from  the  defendants  the  sum  of  two  hundred 
dollars,  and  costs  and  disbursements,  and  to  have  judgment  for 
said  sum.^^ 

On  motion  of  the  plaintiff,  the  court  makes  the  following 
additional  findings  in  this  case,  to  wit: — 

'^1.  The  defendants  in  their  proceedings  to  sell  the  stock  of 
D.  E.  Budd  for  the  payment  of  subscription  and  assessment 
levied  thereon,  caused  notice  of  such  sale  to  be  published  in  the 
Sunday  Mercury  newspaper,  as  follows:  It  was  inserted  five 
times.  The  first  insertion  was  on  the  twenty-ninth  day  of 
April,  1883,  and  the  last  was  on  the  twenty-seventh  day  of 
May,  1883,  and  the  sale  was  by  said  notice  appointed  and  did 
in  fact  take  place  on  the  thirtieth  day  of  May,  1883. 

^^2.  At  the  time  said  notice  was  inserted  and  standing  in  said 
newspaper,  the  said  newspaper  was  published  and  circulated  as 
a  weekly  newspaper;  was  printed  on  Saturday  of  each  week,  but 
bore  date  of  the  Sunday  following;  was  circulated  to  a  limited 
extent  on  Saturday  night  of  each  week,  but  principally  circulated 
on  Sunday,  running  the  same  as  its  date.  It  did  not  receive  nor 
publish  the  telegraph  news,  but  had  a  lai^  circulation,  equal  to 
that  of  any  weekly  newspaper  published  in  Or^on,  except  the 
Oregonian.  Its  place  of  publication  and  where  it  was  printed 
was  in  the  city  of  Portland,  Oregon." 

On  this  appeal  several  questions  of  law  have  been  discussed, 
which  we  will  now  consider. 

1.  AssesamerU  of  dock.  It  is  claimed  that  the  "call"  or 
assessment  of  one  hundred  per  centum  on  the  stock  of  the 
defendant  corporation  was  unlawful  and  unauthorized,  for  the 
reason  that  the  resolution  adopted  by  the  directors  does  not 
show  that  it  was  made  for  any  corporate  purpose;  nor  does  it 
show  that  any  demand  of  the  business  of  the  company  required 
that  the  subscriptions  should  be  paid.  This  call  appears  to  have 
been  made  by  the  board  of  directors  of  the  defendant  corpora- 
tion, at  which  all  were  present,  and  there  can  be  no  question  but 
what  they  had  the  power  to  make  it.  If  the  statute  were  entirely 
silent  as  to  who  should  exercise  the  corporate  power  of  making 
calls  on  stocky  that  power  would  devolve  upon  the  directors 
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(Cook  OD  Stock  and  Stockholders,  §  109);  bat  the  statute  con- 
tains ample  provisions  covering  this  subject.  Section  3225  of 
HilFs  Code  provides:  "  .  .  .  .  From  the  first  meeting  of  the 
directors,  the  powers  vested  in  the  corporation  are  exercised  hy 
them,  or  by  their  officers  or  agents,  under  their  direction,  except 
as  otherwise  provided  in  this  chapter.*' 

It  is  not  provided  in  said  chapter  that  this  particular  power 
is  vested  elsewhere;  therefore  there  can  be  no  question  but  what 
it  is  one  of  the  " powers''  which  is  to  be  exercised  by  the 
directors.  And  such,  it  is  believed,  is  the  efiect  of  the  intima- 
tion of  this  court  in  WUlameUe  F.  Oo.  v.  StarmtiSj  4  Or.  261 ; 
nor  is  there  anything  in  the  other  objections  taken  as  to  the 
form  of  the  call.  All  that  is  really  necessary  is,  that  there 
should  be  some  act  or  resolution  which  evinces  or  shows  a  clear 
official  intent  to  render  due  and  payable  a  part  or  all  the  unpaid 
subscription.  (Cook  on  Stock  and  Stockholders,  §  115.)  So, 
also,  the  necessity  of  the  call  is  not  open  to  question  by  the 
stockholders.  The  determination  of  that  question  is  for  the 
board  of  directors.  (Chavieau  Ins.  Go.  v.  Floyd,  74  Mo.  286; 
Judah  V.  American  L.  S.  Ins.  Co.  4  Ind.  333.) 

2.  Sale  for  non-payment  of  assessment.  Counsel  for  the  appel- 
lant have  argued  that  the  proceedings  which  were  taken  by  the 
defendant  corporation,  upon  the  failure  of  Budd  to  pay  the  call 
upon  his  shares  of  stock,  were  entirely  irregular  and  unauthorized 
by  law,  and  in  this  we  are  inclined  to  think  they  are  correct.  A 
corporation  has  no  inherent  power  to  forfeit  or  sell  the  shares  of 
stock  owned  by  delinquent  stockholders.  That  is  not  a  common- 
law  remedy,  and  can  only  be  exercised  when  it  is  expressly  con- 
ferred by  some  statute.  (  WestaooU  v.  Minnesota  Mining  Oo.  23 
Mich.  145;  Cook  on  Stock  and  Stockholders,  §  123.)  But  it  is 
claimed,  on  the  other  hand,  that  the  statute  has  conferred  the 
power  exercised  in  this  case,  and  counsel  cite  section  3221,  sub- 
division 6,  of  Hill's  Code.  That  section  contains  a  particular 
enumeration  of  the  powers  conferred  on  all  corporations  organized 
under  said  act  By  subdivision  6  they  are  empowered  "  to  make 
by-laws  not  inconsistent  with  any  existing  law,  for  the  sale  of  any 
portion  of  its  stock  for  delinquent  or  unpaid  assessments  due 
XV.  0B.-a7, 
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thereon,  which  sale  may  be  made  without  judgment  or  execution ; 
provided^  that  no  such  sale  shall  be  made  without  thirty  days' 
notice  of  time  and  place  of  sale^  in  some  newspaper  in  circulation 
in  the  neighborhood  of  such  company,  for  the  transfer  of  its 
stock,  for  the  management  of  its  property,  and  for  the  general 
regulation  of  its  a£Pairs."  This  section  confers  the  power,  but  it 
also  prescribes  the  manner  in  which  it  shall  be  exercised.  It 
must  be  by  a  "  by-law  not  inconsistent  with  any  existing  law." 
In  such  a  case,  if  the  corporation  determines  to  proceed  by  a  sale 
of  the  stock  for  unpaid  assessments  instead  of  by  action  to  recover 
the  money,  it  must  have  such  a  by-law  as  the  statute  prescribes, 
and  compliance  with  such  by-laws  must  be  made  to  affirmatively 
appear.  But  it  is  claimed  that  the  corporation  defendant  enacted 
a  by-law  for  this  particular  case,  and  that  the  same  appears  in 
finding  number  5.  That  resolution  is  in  no  sense  a  by-law.  It 
is  directed  especially-against  the  interests  of  a  single  stockholder. 
How  many  others  may  be  delinquent  does  not  appear;  possibly 
none  in  this  particular  instance.  But  that  does  not  afiEect  the 
])riuciple.  If'  a  majority  of  a  board  of  directors  of  a  private  cor- 
poration may  in  any  case  pass  such  a  resolution,  and  enforce  it, 
they  may  do  it  in  every  case.  The  majority  need  not  enforce 
the  payment  of  calls,  only  in  particular  instances,  to  be  designated 
by  resolution. 

As  was  said  in  People  v.  TJiroop,  2  Wend.  131 :  "The  resolu- 
tion entered  by  the  directors  is  not  entitled  to  the  name  of  a 
by-law;  it  is  a  mere  direction  to  the  officers  to  exclude  a  director 
of  the  bank  from  the  enjoyment  of  his  rights.  It  is  aimed  at  a 
single  individual ;  not  a  general  regulation,  affecting  the  directors 
at  large  or  the  stockholders."  I  think  that  any  by-law  enacted 
under  this  section  of  the  Code  to  be  reasonable  ought  to  be 
general ;  that  is,  it  ought  to  affect  every  delinquent  subscriber 
and  all  delinquent  stock  alike,  and  it  ought  not  to  be  directed 
against  the  stock  or  interests  of  a  particular  stockholder.  These 
are  essential  requisites  to  a  valid  by-law. 

As  was  said  in  Oommra.  v.  Gas  Oompany^  12  Pa.  St.  318 : 
"  A  by-law  must  be  reasonable,  and  for  the  common  ben^;  it 
must  not  be  in  restraint  of  trade,  nor  ought  it  to  impose  a  burden 
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without  an  apparent  benefit."  (  Village  of  Buffalo  v.  Webster,  10 
Wend.  95;  Mayor  of  Hudson  v.  Thome,  7  Paige,  261;  Stokes  v. 
CUy  of  New  York,  14  Wend.  87.)  So  in  Goddard  v.  Merchard^ 
Exchange,  9  Mo.  App.  290,  it  is  said:  "But  by-laws  must  be 
certain,  must  be  directed  to  all  within  the  sphere  of  their  oper- 
ation, and  must  operate  equally."  So,  also,  in  the  People  ex  rel. 
Patrick  Stewart  v.  The  Y<mng  Men^s  Father  Mattheia  T.  A.  B.  8oe. 
No,  1  of  Detroit,  41  Mich.  67,  it  was  said :  "  It  is  plain,  however, 
that  all  corporation  by-laws  must  stand  on  their  own  validity,  and 
not  on  any  dispensation  granted  to  members.  They  cannot  be 
subjected  to  any  conditions  which  do  not  apply  to  aU  alike,  and 
cannot  be  compelled  to  receive,  as  matter  of  grace,  anything  which 
is  a  matter  of  right;  neither,  on  the  other  hand,  should  there  be 
personal  exemptions  of  a  general  nature  from  any  valid  r^ula- 
tions  that  bind  the  mass  of  corporations." 

The  sale  of  the  plaintiff's  stock  by  virtue  of  the  resolution  set 
out  in  the  fifth  finding  was  clearly  illegal,  and  without  authority. 

3.  Measure  of  damages.  The  measure  of  damages  remains  to 
be  considered.  The  appellant  contends  that  if  the  sale  was  ill^al, 
he  is  entitled  to  recover  in  this  form  of  action  the  full  amount 
bid  for  the  stock,  without  any  regard  whatever  to  the  fact  that 
he  had  paid  nothing  for  it.  In  this  class  of  cases,  the  authori- 
ties do  not  seem  quite  uniform  as  to  the  proper  measure  of 
damages  in  case  of  wrongful  conversion.  Perhaps  the  better 
rule  is,  the  value  of  the  stock  at  the  time  of  the  conversion,  or  a 
reasonable  time  thereafter.  (Cook  on  Stock  and  Stockholders, 
§  581.)  But  this  general  rule  is  subject  to  exceptions,  one  of 
which  is,  where  the  plaintiff  has  suffered  only  a  technical  con- 
version, without  any  actual  pecuniary  loss,  only  nominal  damages 
can  be  recovered.  (§  586,  supra.)  And  the  general  rule  in 
assessing  damages  is  compensation;  that  is,  that  the  plaintiff 
shall  recover  such  sum  as  will  compensate  him  for  the  injury  he 
has  suffered  by  the  wrong  of  the  defendant. 

In  this  case  these  shares  were  encumbered  by  an  assessment 
equal  to  their  par  value;  that  is,  the  purchase  price  of  those 
shares  for  which  the  plaintiff  was  indebted  to  the  defendant  cor- 
'poration.    That  sum  must,  in  any  event,  be  paid  to  the  defend- 
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ant  if  the  shares  would  bring  it  upon  the  market.  The  findings 
show  that  they  did  bring  that  sum,  and  two  hundred  dollars 
more,  and  that  of  the  proceeds  of  the  sale  ten  thousand  dollars 
were  applied  in  satisfaction  of  plainti£P's  debt  to  the  defendant 
corporation.  What  effect  these  proceedings  had  upon  the  plaint- 
iff's right  to  the  stock  in  question  we  cannot  now  consider^ 
because  the  question  is  not  involved  here. 

All  that  we  now  decide  is,  that  under  these  findings  the  sale 
of  the  plaintiff's  stock  was  irr^ular  and  unauthorized,  and  that 
the  court  below  did  not  err  as  to  the  measure  of  danu^es  under 
the  peculiar  &cts  of  this  case.  Whether  the  prosecution  of  this 
action  to  final  judgment  by  the  plaintiff  is  to  be  r^arded  as  an 
election  on  his  part  to  claim  the  money  rather  than  the  stock, 
and  thereby  ratify  and  affirm  the  irregular  proceedings  taken 
against  him  {Morrison  v.  Orawfordy  7  Or.  472),  or  whether 
actual  payment  of  the  judgment  is  necessary  to  divest  his  title  to 
the  shares,  we  do  not  now  consider  or  decide. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Thayeb,  J.,  concurred. 


[FUed  NoTomber  15»  1887.] 

MOSES  S.  PIKE,  Appellant,  v.  T.  KENNEDY  bt  ai-^ 
Respondents. 

PuBLZOATioif  or  BxTMHOKB.— Where  the  faots  alleged  in  the  afBdayit  show  that 
the  realty  mortgaged  was  sitnated  within  the  State,  and  that  the  anit  to  foredoee 
the  lien  upon  it  was  brought  by  the -parties  to  whom  the  mortgage  was  originally 
given  against  those  only  who  gave  it,  and  no  third  person  being  disclosed  as  a 
party  by  virtue  of  ownership  of  the  res,  subject  to  the  mortgage,  it  necessarily 
appeared  by  such  facts  Ithat  the  defendants  Pike  and  wife  still  owned  said  real^ 
when  the  foreclosure  suit  was  instituted,  and  when  the  affidavit  for  the  order 
was  made.  Held,  that  the  facts  aUeged  were  sufficient  to  sustain  the  order  for 
pnbUoation  in  a  ooUateral  prooeeding. 

Dm  DzuasNcn— When  Bhowk.— An  affidavit  "that  said  defendants  reside  at 
Walla  Walla,  W.  T.,  which  is  their  postoffice  address,  that  personal  serrice 
cannot  be  made  upon  said  defendants  for  the  reason  that  they  have  departed 
from  the  State,  and  remained  absent  therefrom  for  more  than  six  oonaecative 
weeks,  and  now  reside  at  Walla  Walla,"  is  sufficient  to  establish,  in  a  coUateral 
prooeeding,  that  defendants  after  due  diligence  cannot  be  found  within  tho 
State,  under  the  tequirements  of  section  56  of  Hill's  Code. 
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Appeal  from  Multnomah  County.    Affirmed. 

W.  ScoU  Beebcy  and  WUliama  &  Williams j  for  Appellant. 

The  affidavit  does  not  show  that  defendants  in  the  foreclosure 
suit  had  any  property  in  the  State.  (Code,  p.  116,  §  55,  subd. 
3;  Spies  v.  Halstead,  71  N.  C.  209;  Wimer  v.  FUagerald,  19 
Wis.  396 ;  Code,  §  506,  p.  213.) 

It  does  not  appear  from  said  affidavit  that  defendants  could 
not  be  found  within  the  State,  or  that  any  effi)rt  whatever  had 
been  made  to  find  them,  or  ascertain  their  whereabouts,  or  where 
they  were  at  the  time  the  affidavit  for  the  order  of  publication 
was  made.  (Code,  p.  116,  §  55;  Oarldon  v.  Carletonj  85  N.  Y. 
313;  Bkkeriam  v.  RickerUcmy  26  Cal.  149;  Forbes  v.  Hyde,  31 
Cal.  350;  Thompson  v.  Jvdge^  54  Mich.  236;  Kennedy  v.  Trust 
Co.  32  Hun,  35;  McKvbin  v.  Smiih,  5  Minn,  297;  N^  v. 
Fennoyer,  3  Sawy.  298;  (7DcH  v.  OampbeU,  9  Or.  298;  Tnd- 
linger  v.  Todd,  5  Or.  36;  Mndng  Go.  v.  (huH,  18  Nev.  21; 
Swain  v.  Chase,  12  Cal.  285;  Wortmim  v.  Wortman,  17  Abb. 
Pr.  70;  Easterbvook  v.  Easterbrook,  64  Barb.  421.) 

Dolph,  BeUinger,  MaUory  &  Simon,  and  Oearin  <fe  OUbert,  for 
Respondents. 

LoKD,  C.  J. — This  was  an  action  in  ejectment  to  recover  lot 
8,  in  block  183,  in  Couch's  addition  to  the  city  of  Portland, 
Oregon.  The  plaintiff  bases  his  right  to  recover  upon  the  inva- 
lidity of  certain  proceedings  in  a  foreclosure  suit,  which,  he 
claims,  rendered  the  decree  therein  void.  That  suit  was  for  a 
foreclosure  of  a  mortgage  executed  by  the  plaintiff  Pike  and  his 
wife  to  Ellosterman  Brothers,  upon  the  property  sought  to  be 
recovered  in  this  action.  It  is  admitted  that  if  the  decree  is 
void,  the  title  to  the  land  in  controversy  never  passed  out  of  the 
plaintiff  by  force  of  that  proceeding,  and  that  he  is  entitled  to 
recover  in  the  present  action. 

The  invalidity  insisted  upon  arises  out  of  an  order  for  the 
publication  of  a  summons,  and  the  specific  objections  are :  (1)  That 
it  does  not  appear  from  the  affidavit  upon  which  the  order  of 
publication  was  based  that  the  defendants  had  any  property  in 
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the  State  of  Or^on.  The  provisioDs  of  the  Code  as  to  this 
requirement  are  found  in  section  55,  subdivision  3,  and  section 
56  of  Deady^s  Code.  The  affidavit  shows  that  the  plaintiff 
Pike  and  his  wife,  to  secure  the  payment  of  a  certain  note, 
particularly  described,  executed  a  mortgage  to  Klostennan 
Brothers  upon  "  lot  8,  in  block  183,  in  Couch's  addition  to  the 
city  of  Portland,  in  Multnomah  County,  Or^on,"  the  property 
described  in,  and  for  which  the  present  action  is  brought. 
These  facts  show,  so  to  speak,  by  the  mouths  of  Pike.and  wife, 
as  alleged  in  the  affidavit,  that  they  did  have  property  in  the 
State,  and  had  voluntarily  created  a  lien  upon  it,  and  they 
agreed  that  if  the  debt  secured  by  the  mortgage  was  not  paid 
when  due,  that  the  realty  described  might  be  sold  in  discharge 
of  the  indebtedness.  In  Bdmont  v.  Oomen^  82  N.  Y.  257,  the 
affidavit  for  an  order  of  publication  in  a  foreclosure  suit,  as  here, 
was  as  follows:  **That  this  action  is  brought  to«  foreclose  a 
mortgage  made  and  executed  by  the  said  defendants,  Peter  P. 
Comen  and  Lydia,  his  wife,  to  the  said  plaintiff,  to  secure  the 
sum  of  sixty  thousand  dollars,  with  interest,  on  real  property  in 
the  city  and  county  of  New  York,  in  this  State.''  The  facts 
alleged  in  the  affidavit  show  that  the  realty  mortgaged  was  situ- 
ated within  the  State,  and  that  the  suit  to  foreclose  the  lien 
upon  it  was  brought  by  the  parties  to  whom  the  mortgage  was 
originally  given  against  those  only  who  gave  it — by  Klostennan 
Brothers  as  plaintiffs  and  mortgagees  against  Pike  and  wife  as 
defendants  and  mortgagors — and  as  no  third  person  was  disclosed 
as  a  party  by  virtue  of  ownership  of  the  res  subject  to  the  mort- 
gage, it  necessarily  appeared  by  the  &ets  allied  in  the  affidavit 
that  the  defendants  Pike  and  wife  still  owned'  the  realty  within 
the  State,  which  they  had  mortgaged  to  the  plaintiffs  Kloster- 
man  Brothers,  when  the  foreclosure  suit  was  instituted,  and 
when  the  affidavit  for  the  order  was  made.  (2)  The  second 
objection  is  more  serious  and  difficult  of  disposal.  It  is,  in 
effect,  that  it  does  not  appear  from  the  affidavit  that  the  defend- 
ants could  not  be  found  within  the  State,  or  that  any  diligence 
had  been  used  to  ascertain  their  whereabouts,  or  where  they  were 
at  the  time  the  affidavit  for  the  order  of  publication  was  made. 
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Oar  Code  provides  that  "  when  service  of  the  summons  can- 
not be  made,  as  prescribed  in  the  last  preceding  section,  and  the 
defendant,  after  dae  diligence,  cannot  be  found  within  the  State, 
and  when  that  &ot  appears  by  affidavit  to  the  satisfaction  of  the 
oourt  or  judge  thereof,  ....  such  court  or  judge  thereof  shall 
grant  an  order  that  the  service  be  made  by  publication  of  a  sum- 
mons, in  either  of  the  following  cases:  (3)  When  the  defendant 
is  not  a  resident  of  the  State,"  etc.  (Deady^s  Code,  p.  116,  §  55.) 
This  provision  is  like  section  139  of  the  New  York  Code,  from 
which  it  was  taken.  The  construction  of  this  provision  of  our 
Code  has  been  the  subject  of  much  judicial  discussion,  and  its 
meaning  is  not  clearly  expressed. 

In  an  early  case  {Veman  v.  Ho^rooh,  5  How.  Pr.  4), 
Parker,  J.,  said :  '^The  proceeding  is  authorized,  when  it  shall 
appear  that  the  defendant,  after  due  diligence,  cannot  be  found 
within  this  State.  The  meaning  of  this  section  is  not  clearly 
expressed,  but  I  do  not  think  it  was  intended  that  an  attempt  must 
be  first  made  to  serve  process  where  the  defendant  is  a  non-resident. 
The  &ct  of  non-residence  is  evidence  that  the  defendant  could  not, 
after  due  diligence,  be  found  within  the  State;  and  so  it  was  held 
in  Rawdon  v.  CbrWn,  3  How.  Pr.  416."  But  in  Wortman  v.  Wort- 
man  J  17  Abb.  Pr.  70,  it  was  held  that  the  feet  of  non-residence 
of  the  defendant  is  insufficient  to  authorize  an  order  for  the  pub- 
lication of  a  summons,  Sutherland,  J.,  saying  ^Hhat  it  must 
appear  by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that 
the  person  on  whom  the  service  of  the  summons  is  to  be  made 
cannot,  after  due  diligence,  be  found  within  the  State ;  for  the 
section  of  the  Code  containing  such  requirement  assumes  that, 
though  the  defendant  be  a  non-resident,  yet  that,  perhaps,  he 
may  be  found  within  the  State,  and  plainly  contemplates  that  some 
eBhrt  shall  be  made  to  find  and  serve  the  defendant  within  the 
State,  though  he  or  she  be  a  non-resident."  This  case  decides 
specifically  that  non-residence  of  the  defendant  is  insufficient, 
and  does  not  dispense  with  effi^rt  to  find  the  defendant  within 
the  State,  and  the  later  decisions  adhere  to  this  conclusion. 

In  Oarldon  v.  OarleUmy  85  N.  Y.  314,  the  affidavit  for  an 
order  of  publication  was  as  follow^.*  '^The  defendant  has  not 
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resided  within  the  State  of  New  York  since  March,  1887,  and 
deponent  is  informed  and  believes  that  the  defendant  is  now  a 
resident  of  San  Francisco,  Cal."  And  the  court,  by  Miller,  J., 
said :  *^  The  appeal  presented  involves  the  question  whether  an 
affidavit  showing  non-residence,  without  proof  where  the  defend- 
ant actually  was  at  the  time,  makes  out  a  case  within  the  provi- 
sions of  section  139,  therein  cited.  The  affidavit  states  that  the 
defendant  has  not  resided  in  the  State  for  some  time,  and  on 
information  and  belief,  where  he  does  reside.  There  is  no  state- 
ment, however,  that  due  diligence  has  been  used,  or  that  any 
effi^rt  whatever  has  been  made  to  find  him,  and  that  he  cannot 
be  found  within  the  State.  It  is  a  simple  allegation  of  non-resi- 
dence, from  which  fact  the  court  is  asked  to  infer  that  due  dili- 
gence had  been  used.  The  Code  evidently  meant  to  require 
proof  that  defendant  could  not  be  found  after  due  diligence.'' 
He  then  proceeds  to  remark  that  the  proof  furnished  does  not 
establish  such  diligence ;  that  it  is  a  well-known  fact  that  many 
persons  who  are  residents  of  one  State  have  places  of  business  in 
another,  and  that  they  are  frequently  in  the  latter  State,  pass 
most  of  their  time  there,  and  could  be  readily  found,  if  due  dili- 
gence was  used  for  that  purpose;  that  non-residence  of  itself 
is  not  a  sufficient  ground  for  granting  the  order,  and  that,  there- 
fore, the  proof  of  the  first  alone  furnishes  no  sufficient  reason 
for  the  judicial  conclusion,  that  due  diligence  had  been  employed 
to  find  the  defendant  within  the  State.  Judge  Miller  then  pro- 
ceeds to  make  this  distinction:  ^' Cases,"  he  says,  '^may  arise 
where  the  proof  of  residence  in  the  distant  State  at  the  very  time, 
and  of  an  absolute  location  there,  would  be  so  strong  and  con- 
clusive as  to  render  it  entirely  apparent  that  no  act  of  diligence 
would  be  of  any  avail ;  and  if  the  affidavit  here  had  stated  pos- 
itively and  distinctly  that  the  defendant  was  at  the  time  not  only 
a  resident  of  the  State  of  California,  but  wa8  then  aduaUy  living 
in  thai  StaUy  there  would  be  ground  for  claiming  that  due  dili- 
gence would  be  un%vailing.  But  the  affidavit  is  not  specific  and 
certain  as  to  the  fact  that  the  defendant  ever,  although  a  non- 
resident, might  not  be  found  within  the  State  by  the  use  of  due 
diligence,  and  hence  was  sufficient  to  confer  jurisdiction." 
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The  italics  are  mine,  and  intended  to  note  that  in  the  opinion 
of  the  court,  proof  as  to  where  the  non-resident  defendant  actually 
was  at  the  time  would  excuse  any  effort  to  serve  at  another  place. 
In  Kennedy  v.  The  N.  Y.  L.  Ins.  &  Trad  Co.  101  N.  Y.  488, 
the  court,  by  Miller,  J.,  had  occasion  again  to  examine  this  sub- 
ject, and  to  re-examine  the  views  expressed  in  CarleUm  v. 
OarleUmy  supray  and  said :  ^'It  will  be  seen  that  in  the  case  cited 
{OarleUm  v.  Oarleton),  the  affidavit  as  to  residence  is  upon  infor- 
mation and  belief,  and  does  not  show  positively  and  distinctly 
that  the  defendant  was  a  non-resident.^'  Considerable  stress  is 
laid  upon  this  fact,  and  in  the  opinion  it  is  said :  "  Cases  may 
arise,''  etc.,  quoting  what  we  have  last  quoted  from  that  opinion, 
and  then  concludes  the  review  of  that  case  as  follows ;  "  It  would 
thus  seem  that  where  the  proof  of  non-residence  is  clear  and 
conclusive,  and  that  the  defendant  is  living  out  of  the  State,  and 
in  a  distant  State,  there  may  be  strong  reasons  for  holding  that 
proof  of  due  diligence  is  not  required,  and  a  different  result 
arrived  at." 

These  are  the  latest  authoritative  expressions  of  the  court 
upon  the  subject-matter  under  consideration,  and  the  result 
reached  may  be  thus  summed  up:  That  the  statute  requires 
proof  that  the  defendant  cannot,  after  due  diligence,  be  found  in 
the  State,  or  proof  of  such  a  state  of  facts  as  will  show  that  dili- 
gence would  be  of  no  avail  in  effecting  a  service  within  the  State. 

The  affidavit  in  the  case  now  under  consideration  is  as  follows : 
'*  That  said  defendants  reside  at  Walla  Walla,  in  the  Territory  of 
Washington,  which  is  their  postoffice  address that  per- 
sonal service  cannot  be  made  upon  said  defendants  or  either  of 
them,  for  the  reason  that  said  defendants  have  departed  from  this 
State,  and  remained  absent  therefrom  for  more  than  six  consecu- 
tive weeks,  and  now  reside  at  Walla  Walla."  As  we  have  seen, 
non-residence  is  not  of  itself  sufficient  to  authorize  the  order  for 
publication,  because  that  alone  is  not  inconsistent  with  the  idea 
that  the  defendant  may  be  in  the  State  doing  business,  although 
his  residence  is  in  another  State,  and  hence,  would  not  relieve  of 
the  necessity  or  requirement  of  due  diligence.  But  the  allegation 
of  non-residence,  in  connection  with  the  &cts  additionally  alleged, 
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that  be  was  actually  living  in  the  resident  State^  would  be  ground 
for  claiming  that  due  diligence  would  be  unavailing. 

The  allegation  of  non-residence  is  specific  and  certain  in  the 
affidavit — the  defendants  reside  at  Walla  Walla,  Washington 
Territory,  and  that  is  their  postoffice  address.  But  this  is  not 
enough,  and  the  inquiry  now  is,  whether  the  further  statement, 
taken  in  connection  with  the  averment  of  non-residence, 'Hhat 
personal  service  cannot  be  made  on  the  defendants  for  the  reason 
that  they  have  departed  from  the  State,  and  remained  absent 
therefrom  for  more  than  six  consecutive  weeks,  and  now  reside 
at  Walla  Walla,''  show  such  a  state  of  facts  as  renders  it  appar- 
ent that  no  act  of  diligence  would  be  of  any  avail  to  find  them 
within  the  State.  It  seems  to  me  that  these  averments,  taken 
together,  are  legal  evidence,  tending  to  show,  at  least,  not  only 
non-residence,  but  actual  absence  from  the  State  at  the  time 
when  the  affidavit  was  made.  The  word  "now,"  in  its  ordinary 
acceptation,  means  "at  this  time/'  or  "at  the  present  moment," 
or  "  at  a  time  contemporaneous  with  something  done."  It  relates 
to  the  actual  existence  of  the  fact  at  the  time  and  place  mentioned. 

The  averment  that  Xhe  defendants  "now  reside  at  Walla 
Walla,"  means  at  this  time,  or  at  the  present  moment  they  live 
or  reside  at  that  place;  that  is  to  say,  that  when  the  affidavit 
was  made,  they  were  then  actuaUy  living  in  Walla  WaUa.  It  is 
intended  to  emphasize  the  fiict  of  actual  presence  at  the  place  of 
residence,  at  the  time  allied,  and  is  the  reason  why  the  affi- 
davit says  that  personal  service  cannot  be  made  upon  them 
within  the  State.  When  taken  together,  these  averments  show, 
positively  and  distinctly,  that  the  defendants  were  not  only  resi- 
dents of  Washington  Territory  at  that  time,  but  that  personal 
service  could  not  be  made  on  the  defendants  in  this  State,  because 
they  had  left  the  State,  and  were  then  and  at  that  time  residing  in 
Walla  Walla.  Here,  then,  the  proof  shows  where  the  defend- 
ants were  at  the  time  the  affidavit  was  made  for  the  order,  the 
identical  matter  which  was  wanting  in  the  affidavit  in  Oarleton 
V.  OarleUnif  mpra,  and  was  thus  fatal  to  its  sufficiency. 

The  law  requires  proof  that  the  defendants  cannot  be  found 
after  due  diligence,  or  proof  of  such  a  state  of  fiicts  as  show  that 
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diligence  could  avail  nothing  to  effect  service  upon  them  within 
the  State*  When  proof  of  such  a  state  of  facts  is  made  to  appear 
to  the  satisfaction  of  the  court  or  judge^  within  the  principle  and 
reasoning  of  the  cases  cited^  the  purpose  of  the  law  is  answered, 
and  its  requirements  observed.  It  may  be  admitted  that  the 
affidavit  is  illy  constructed,  and  upon  appeal,  might  be  subjected 
to  some  criticism ;  but  if  it  is  not  entirely  defective,  the  order 
upon  which  it  is  based  should  certainly  not  be  set  aside  in  a  col- 
lateral proceeding.  The  rule  upon  this  subject  is  thus  stated : 
'^  When  the  proof  has  a  l^al  tendency  to  make  out  a  proper  case 
in  all  its  parts  for  issuing  the  process,  then,  although  the  proof 
may  be  slight  and  inconclusive,  the  process  will  be  valid  until  set 
aside  by  a  direct  proceeding  for  that  purpose.^'  {MUler  v.  Brinh- 
erhcff,  4  Denio,  118;  /Stopfer  v.  FairoMId,  3  N.  Y.  41,  46.) 

We  find  no  error,  and  the  judgment  of  the  court  below  is 
affirmed. 


[filed  November  21, 1887.] 

A.  8.  KIMBALL,  Sbspondent,  v.  JOHN  MOIR  et  ai.., 
Appellants,  AND  THE  DUNDEE  MORTGAGE  AND 
TRUST  INVESTMENT  COMPANY,  Respondent. 

Atxcbhzi'b  Fee  te  ▲  Pbomibbobt  Non. — A  provision  m  a  prominory  note  for  m 
Btipnlated  attomey'B  fee  of  ten  per  cent  npon  the  amount  foond  dne  is  of  no  legal 
effect,  and  the  court  'will  not  enforce  it. 

UomrxED  AiZtOWAMOB— Ofrb  to  Pat. —The  ooort  will  not  modify  the  amount  and 
then  enforce  it  as  modified,  esceptso  fEur  as  offBred  or  admitted  hy  the  defendants. 

Appeal  from  Multnomah  Comify.    Modified. 

McDaugaU  &  Bower^  for  Appellants. 

Dolph,  BeOmgeTy  MaUory  &  Smouy  for  Respondent  A.  S. 
Kimball. 

WhaUeyy  Bronough  &  Nortkup,  for  Respondent  The  Dandee 
M.  &  T.  I.  Co. 

Stbahan,  J. — There  is  but  a  single  question  presented  by 
this  appeal,  and  that  is  whether  or  not  this  court  will  enforoe  an 
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agreement  in  a  promissory  note  to  pay  ten  per  cent  on  the  amount 
due^  as  attorney's  fees^  in  case  of  suit  thereon.  The  amount  due 
on  the  note,  principal  and  interest,  at  the  date  of  the  decree  was 
$5,080,  and  the  amount  of  attorney's  fees  allowed  in  the  court 
below  was  $508.  In  Balfour  v.  Davisj  14  Or.  47,  we  had  occa- 
sion to  consider  the  effect  of  inserting  in  a  note  a  fixed  percentage, 
payable  as  attorney's  fees,  in  case  of  suit  thereon,  and  declined 
to  enforce  it  or  give  it  any  l^al  effect.  In  referring  to  the  case 
of  Peyser  V.  Cbfe,  11  Or.  30,  it  was  said:  ".  .  .  .  We  do  not  feel 
disposed  to  extend  the  doctrine  there  announced  beyond  the  pre- 
cise question  then  before  the  court."  To  allow  the  attorney's 
fees  in  this  case  would  be  a  departure  from  the  doctrine  thus 
announced. 

We  further  held,  in  e£^,  in  BcJfowr  v.  DwriSy  mpra^  that 
when  the  parties  had  fixed  the  amount  of  attorney's  fees  in  a 
note  which  was  unconscionable  and  unreasonable,  we  would  not 
undertake  to  partially  enforce  the  contract,  by  filing  such  sum 
as  we  might  deem  reasonable.  If  a  party  wishes  to  indemnify 
himself  for  attorney's  fees  in  case  of  suit  upon  a  promissory  note, 
he  may  do  so  by  providing  therein  for  a  reasonable  attorney's 
fee.  It  is  not  practicable,  nor  is  it  consistent  with  sound  public 
policy,  to  allow  parties  at  the  inception  of  a  transaction  of  this 
nature  to  determine  the  amount  of  attorney's  fees  to  be  paid  in 
ease  of  default.  It  is  impossible  for  them  to  know  at  that  time 
the  extent  or  value  of  the  services  to  be  rendered.  In  such  a 
ease  they  will  always  be  placed  at  the  highest  possible  limit,  and 
the  defendant  may  show  their  unreasonableness,  if  he  can.  Some 
of  the  authorities  hold  that  the  insertion  in  a  note  of  a  fixed  per- 
centage as  attorney's  fees,  in  case  of  suit,  is  to  be  r^arded  as  a 
penalty,  from  which  the  court  in  giving  judgment  may  vary 
according  to  the  circumstances  of  the  particular  case.  But  such 
is  not  the  nature  of  the  transaction,  nor  was  it  the  intention  of 
the  parties.  It  is  a  liquidated  sum,  to  be  paid,  at  all  events,  if 
suit  is  brought.  I  think  if  such  a  contract  is  good  for  any  pur- 
pose, it  must  be  enforced  as  the  parties  made  it;  and  therefore, 
for  the  reasons  stated  in  Balfour  v.  Davis,  supra,  we  refused  to 
modify  and  then  enforce  it  as  modified.    But  on  the  other  hand, 
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if  a  contract  provides  for  a  reasonable  attornejr's  fees,  the  court, 
when  called  upon  to  enforce  it,  as  soon  as  the  extent  of  the 
services  rendered  by  the  attorney  is  ascertained,  has  knowledge 
of  their  value,  and  can  always  make  the  proper  allowance  with- 
out the  possibility  of  unfairness  or  abuse.  If  necessary,  the 
parties  could  also  offer  evidence  on  the  subject  to  assist  the  court 
in  reaching  a  conclusion  as  to  the  value  of  such  service. 

It  appears  from  this  record  that  the  plaintifis  offered  evidence 
tending  to  prove  the  reasonableness  of  the  attomey^s  fees  claimed. 
This  evidence  could  not  be  considered  without  wholly  ignoring 
the  terms  of  the  contract  that  had  fixed  the  amount,  and  such 
evidence  was  clearly  irrelevant.  We  perceive  no  rule-consistent 
with  sound  legal  principle  that  will  partially  recognize  the  valid- 
ity of  such  contracts,  and  hence,  in  Balfour  v.  Davis,  mpra,  we 
refiised  altogether  to  enforce  such  a  contract,  and  to  that  we 
adhere. 

Let  the  decree  be  modified  as  to  attorney's  fees,  except  as  to 
the  amount  offered  or  admitted  by  the  defendants,  and  affirmed 
in  all  other  respects. 


[FUed  November  21, 1887.] 

JOHN  KELLER,  Respondent,  v.  E.  BLEY,  Appellant. 

BXAZDTBB  OV  FBATTD^CORTBAOIBi    WbITTBN  —  Y XBBAIi    MODmCATIONS    OF.— The 

Btatuies  of  this  State  make  a  contract  not  to  be  performed  within  one  year  from 
the  making  thereof  void,  unless  the  same  is  in  writing.  Held,  in  an  action 
where  a  written  contract  had  been  modified  by  a  verbal  agreement,  which  verbal 
agreement  was  not  to  be  performed  within  one  year,  that  oral  evidence  waa 
admissible,  in  an  action  thereon,  in  order  to  give  an  understanding  of  the 
surrounding  circumstances. 

AasuxpsiT— EviDENOE,  Hig;ab8AT. — In  an  action  for  the  value  of  some  tools  sold,  a 
list  of  the  tools  made  by  a  person  whose  only  knowledge  of  its  correctness  was 
hearsay,  was  offered  to  show  their  value.  E^  the  court  properly  refused  the 
testimony. 

JxjBT^-YxBDicT  07^  View  of  Pbxmibis  by— Misooivduot  of  Attobnet.— The 
jury  with  the  consent  of  the  parties  went  to  view  the  premises  where  the  work 
sued  for  was  done.  The  attorneys  stipulated  that  one  attorney  on  each  side 
should  accompany  the  jury.  Two  of  the  plaintiiT's  attorneys  went  in  the  com- 
pany of  the  jury,  but  had  no  communication  with  any  of  them.  Besides  these 
two,  one  other  of  the  plaintiff's  attorneys,  with  an  attorney  of  the  defendant, 
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went  in  sight  of  bat  were  not  in  company  with  the  Jory.  ffeid,  on  motion  to 
discharge  the  jury,  that  as  the  court  below  had  a  better  opportunity  to  judge  of 
the  motivee  of  the  attorneys  in  mingling  with  the  jurors,  the  denial  to  discharge 
them  should  be  sustained. 
JuROB,  MisooNPUOT  OF.  —A  .juror  who  went  with  the  others  to  view  the  premises, 
and  did  not  go  over  the  same  on  account  of  lameness,  but  wdM  in  sight  tiiereof, 
was  not  guilty  of  misconduct. 

Appeal  from  Multnomah  County.    Affirmed. 

E.  MendenhaU,  F.  B.  JoUy,  A.  F,  Sears,  H.  E.  MoOvrvn^  and 
N,  D.  Simoriy  for  Respondent. 

F.  V.  Drakej  and  McDougaU  &  Bower^  for  Appellant. 

Thayer,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circuit  Court  for  the  county  of  Multnomah.  It  appears 
from  tlie  transcript  that  the  respondent  brought  an  action 
against  the  appellant  in  said  Circuit  Court,  counting  upon  three 
several  causes  of  action.  The  first  cause  was  upon  a  contract  of 
sale  of  certain  tools,  for  the  alleged  price  of  $380,  upon  which 
he  admitted  a  payment  of  $26.  The  second  one  was  for  work 
and  labor  performed  by  respondent  for  the  appellant,  alleged  to 
have  been  of  the  agreed  value  of  $29 ;  and  the  third  one  was 
for  work  and  labor  upon  a  certain  written  contract,  and  sub- 
sequent parol  modification,  to  clear  and  grub  a  tract  of  35  acres 
of  laud,  and  to  cut  into  cord-wood  all  fallen  timbers  thereon, 
and  all  timbers  be  should  cut  down  in  clearing  the  tract.  Said 
contract  contained  the  mutual  agreements  of  the  parties,  and  the 
respondent  alleged  in  his  complaint,  in  reference  thereto,  that  he 
performed  the  same  on  his  part;  that  he  provided  himself  with 
over  $400  worth  of  tools  and  apparatus  to  be  used  in  said  work, 
and  was  progressing  therewith,  and  in  compliance  with  the  terms 
and  conditions  of  the  contract,  when  the  appellant  refiised  to 
comply  with  his  part  of  it;  that  he  cleared  a  portion  of  the 
tract,  and  cut  into  cord-wood  282  cords  of  wood  from  the  timber 
referred  to ;  that  the  clearing  at  the  contract  price  amounted  to 
$1,112.50,  and  the  cutting  of  the  cord-wood  to  $352.50,  which 
sums  were,  respectively,  the  reasonable  value  of  the  work ;  that 
the  appellant  had  paid  thereon  the  sum  of  $746,  leaving  unpaid 
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a  balance  of  $719^  which  the  appellant  agreed  to  pay  respondent 
on  demand,  and  the  latter  agreed  to  accept  in  satisfaction  thereof 
the  sum  of  $662.50,  and  to  remove  from  the  premises,  and  did 
remove  therefrom;  that  he  had  frequently  demanded  payment 
of  said  sum  of  $662.50,  but  the  appellant  had  failed  to  pay  any 
part  of  it.  This  sum,  with  the  two  other  claims,  amounted  to 
$1,046.50,  which  he  demanded  judgment  for. 

The  appellant  denied  the  first  cause  of  action.  He  admitted 
the  second  one,  but  denied  the  value  of  the  work,  and  denied 
the  parol  modification  of  the  written  contract  as  alleged.  He 
also  denied  that  respondent  was  progressing  with  the  work,  and 
in  full  compliance  with  the  terms  and  conditions  of  the  contract, 
when  the  former  refused  to  comply  with  his  part  of  it ;  denied 
that  the  respondent  cleared  the  amount  of  land  alleged,  or  that 
he  cut  the  282  cords  of  wood;  denied  the  value  of  the  work  as 
alleged  by  the  respondent,  or  that  he  agreed  to  pay  therefor,  or 
that  the  respondent  agreed  to  accept,  in  full  satisfaction  thereof, 
the  sum  of  $662.50,  or  any  sum. 

And  for  a  further  answer,  after  admitting  that  the  parties 
modified  the  terms  of  the  written  agreement  so  far  as  cutting  the 
wood  was  concerned,  alleged  that  by  the  terras  of  such  modifica- 
tion the  respondent  was  to  cut  all  the  best  wood  at  the  rate  of 
one  dollar  a  cord;  that  respondent  entered  upon  the  performance 
of  the  agreement,  and  did  work  in  clearing,  worth,  in  the  aggre- 
gate $450,  and  cut  108  cords  of  good  wood,  and  133  cords  of 
rotten,  unsound,  and  unmarketable  wood,  which  was  wholly 
worthless;  that  respondent  so  unreasonably  delayed  the  per- 
formance of  the  contract  on  his  part  that  he  gave  him  notice  to 
quit  the  premises,  and  finally  put  him  out  by  proceedings  of 
forcible  entry  and  detainer,  and  respondent  wholly  abandoned 
the  work;  that  appellant  paid  him  the  sum  of  $738;  that 
respondent  did  not  complete  the  work  in  time  for  a  crop  as  pro- 
vided in  the  written  contract,  and  so  unskillfully  and  in  such  an 
unworkmanlike  manner  performed  the  clearing  and  the  cutting 
of  the  wood,  that  appellant  was  damaged  in  the  sum  of  $50,  and 
by  reason  of  the  delay,  in  the  sum  of  $150. 

The  bill  of  exceptions  shows  that  respondent  gave  evidence 
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at  the  trial  tending  to  show  that  the  first  and  third  causes  of 
action  were  an  account  stated^  and  of  his  performance  of  the 
work^  and  the  appellant's  refusal  to  comply  with  the  contract 
upon  his  part;  that  the  appellant  gave  evidence  tending  to  show 
that  some  of  the  wood  cut  was  unsound,  and  decayed^  and  that 
the  land  claimed  to  have  been  grubbed  was  full  of  hidden 
stumps;  that  it  would  cost  a  considerable  sum  of  money  to  clear 
it  in  accordance  with  the  contract^  and  that  the  use  of  the  land 
for  a  crop  would  have  been  worth  fifteen  dollars  an  acre  if  it  had 
been  properly  cleared.  It  further  appears  from  the  bill  of  excep- 
tions that  after  the  oral  testimony  had  been  produced^  upon  re- 
quest of  respondent  and  consent  of  appellant,  the  jury  impaneled 
to  try  the  issues  were  allowed  to  view  the  premises  upon  which 
the  work  had  been  done.  Before  retiring  they  were  properly 
instructed  by  the  court,  and  a  special  bailifip  appointed  to  accom- 
pany them  and  point  out  the  premises,  and  were  put  in  chaige 
of  a  r^ular  bailiff  of  the  court.  That  the  jury  proceeded  to 
view  the  said  premises  accordingly,  and  the  next  morning 
appeared  in  their  proper  places  in  court;  and  the  case  being 
ready  for  further  proceedings,  counsel  for  the  appellant  moved 
the  court  that  the  jury  be  dischai^ed  from  the  further  consider- 
ation of  the  cause,  and  that  it  be  set  for  hearing  before  another 
jury,  upon  the  grounds  that  there  had  been  misconduct  on  the 
part  of  the  jury  upon  the  occasion  of  the  view,  and  that  two 
of  the  counsel  for  the  respondent  had  conducted  tliemselves 
improperly  on  said  occasion,  which  misconduct  consisted  in  the 
fact  that  Chris.  Nolan,  one  of  the  jurors,  did  not  go  onto  the 
premises  with  the  other  jurors,  but  remained  separate  and  apart 
from  them,  and  that  two  of  the  respondent's  attorneys  had,  dur^ 
ing  the  view,  accompanied  and  mingled  with  the  jury,  and  had 
made  communications  with  them  concerning  the  cause  or  matters 
connected  with  the  case ;  whereupon  the  court  made  a  summary 
investigation  of  the  charges,  and  found  the  fact  to  be  that  it  had 
been  stipulated  among  the  attorneys  that  one  attorney  on  each 
side  should  accompany  the  jury  on  the  view,  but  that  by  some 
misunderstanding,  three  attorneys  on  behalf  of  the  respondent 
had  accompanied  the  jury,  and  one  attorney  for  the  appellant; 
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that  Drake  and  Sears  went  together^  and  were  not  in  company 
with,  but  were  in  sight  of  the  jury;  that  two  of  counsel  for 
respondent  walked  over  the  premises^  mingling  with  or  being 
near  to  the  jury;  that  no  conversation  with  the  jurors  was  had, 
and  no  communications  were  made  by  them,  or  either  of  them, 
to  the  jury  during  said  view;  that  the  juror  Chris.  Nolan,  by 
reason  of  lameness,  was  unable  to  walk  over  the  premises,  but 
remained  in  a  carriage  on  the  highway  alongside  of,  and  in  view 
of  the  greater  portion  of  the  premises;  thereupon  the  court 
overruled  the  said  motion,  to  which  ruling  said  counsel  excepted. 

Several  exceptions  were  taken  to  the  admission  of  testimony, 
also  to  the  refusal  to  admit  testimony,  and  to  the  charge  of  the 
judge  to  the  jury.  The  case  involved,  mainly,  questions  of  feet, 
of  a  character  which  a  jury  were  peculiarly  suited  to  determine. 

Proof  of  verbal  aUeration  of  oontrcust.  It  is  claimed  by  the 
appellant's  counsel  that  the  court  erred  in  allowing  evidence  of 
the  verbal  alterations  of  the  written  contract.  He  contends  that 
the  contract  was  not  to  be  performed  within  a  year  after  the 
allied  verbal  agreement  adding  conditions  to  it,  and  that  the 
latter  comes  within  the  Statute  of  Frauds.  That  cause  of  action, 
as  I  understand  it,  was  not  to  enforce  the  contract,  but  ta  recover 
for  work  and  labor,  upon  a  promise  to  pay  for  the  same.  Proof 
of  the  contract  was  a  circumstance  in  the  particular  case,  was  a 
part  of  the  general  facts,  and  the  proof  was  merely  to  give  an 
understanding  of  the  circumstances  connected  with  the  affair. 
It  is  only  when  an  agreement  is  sought  to  be  enforced  in  accord- 
ance with  its  terms  that  the  objection  to  its  invalidity  upon  such 
a  ground  can  be  raised.  If  the  work  had  all  been  done  under  a 
void  contract,  it  would  not  prevent  a  party  from  recovering  its 
value,  though  he  would  not  be  entitled  to  recover  damages  for 
the  breach  of  the  contract.  A  verbal  contract  to  do  work  which, 
by  its  terms,  is  not  to  be  performed  within  one  year,  is  void; 
but  if  the  parties  treat  it  as  valid  until  after  a  part  of  the  work 
is  done,  it  cannot  then  be  avoided  so  as  to  avoid  jiayment  of  the 
reasonable  value  of  the  work  that  has  been  performed.  The 
law,  in  such  case,  will  imply  a  promise  to  pay  for  work,  or  other 
valuable  thing  obtained  under  such  an  agreement,  although 
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the  terms  of  the  agreement  cannot  be  enforced  in  a  ooart  of 
justice. 

Etddence  as  to  tools.  Said  counsel  also  claims  that  the  court 
erred  in  admitting  evidence  as  to  what  tools  respondent  got,  in 
order  to  perform  the  contract.  This  evidence  was  clearly  imma- 
terial under  the  issues  of  the  case,  except  so  far  as  it  tended  to 
prove  what  the  respondent  had  done  in  the  performance  of  labor. 
If  it  had  been  offered  and  received  for  the  purpose  of  charging 
the  appellant  with  the  expense  of  the  tools,  it  would  have  been 
erroneous,  but  I  do  not  understand  that  it  was  offered  for  any 
such  purpose;  there  is  a  count  in  the  complaint  for  tools  sold, 
but  this  evidence  was  not  offered  to  prove  that  count.  The 
counsel  makes  a  point  upon  the  court's  refusal  to  admit  a  list  of 
the  tools  offered  by  him  to  rebut  the  evidence  of  the  value  of  the 
tools.  The  respondent  claimed  pay  for  them  in  the  latter  count, 
but  I  do  not  think  that  a  production  of  a  list  of  the  tools  would 
prove  their  value.  The  question  was,  what  were  they  worth? 
A  schedule  of  them  would  prove  nothing,  and  could  not  be  used 
except  as  a  matter  of  convenience.  The  counsel  claims  that  it 
would  have  shown  the  improbability  of  the  appellant  having 
offered  to  pay  the  amount  therefor  claimed  by.the  respondent  in 
the  complaint.  In  order  to  show  that,  it  was  not  necessary  a 
list  of  the  tools  should  be  made  out  and  given  in  evidence. 
Besides,  it  appeared  that  the  list  was  made  by  a  person  whose 
knowledge  of  its  correctness  was  only  hearsay. 

The  court  has  considered  the  other  exceptions  alluded  to,  and 
deems  them  untenable.  And  I  do  not  think  it  necessary  to  refer 
to  them  particularly. 

Misconduct  of  counsel.  The  exception,  however,  to  the  ruling 
of  the  court  upon  the  motion  to  discharge  the  jury  is  entitled  to 
more  consideration.  I  attach  no  importance  to  the  fact  that  the 
juror  Nolan  did  not  go  on  the  premises.  He  went  to  a  place 
where  he  could  view  them,  and  had  a  good  excuse  for  not  walk- 
ing over  the  land,  and  as  long  as  he  did  not  intend  to  disregard 
his  duties  as  juror,  his  verdict  cannot  be  impeached.  If  he  had 
failed  to  view  the  premises  through  a  designed  indifference  as  to 
what  might  have  been  ascertained^  he  would  probably  have  been 
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chargeable  with  such  misconduct  as  would  have  required  the 
granting  of  a  new  trial.  But  the  act  of  the  two  counsel,  "who 
walked  over  the  premises,  mingling  with,  or  being  near  to  the 
jury,"  is  a  different  matter.  I  cannot  see  that  they  could  have 
had  any  excuse  whatever  for  being  where  they  were.  It  was 
highly  improper,  and  could  not  fail  to  leave  the  impression  that 
their  object  in  mixing  in  with  the  jury  was  to  influence  them  to 
favor  their  side  of  the  case.  It  left  a  very  strong  impression 
that  their  purpose  was  to  ingratiate  themselves  into  the  confi- 
dence and  good-will  of  the  jury,  and  practice  cunning  and  artifice 
to  bias  their  minds.  Nor  would  any  protest  on  their  part  that 
it  resulted  from  accident,  or  thoughtlessness,  be  likely  to  be 
received  in  extenuation  of  their  conduct.  Such  occurrences  are 
not  apt  to  arise  except  by  design.  It  is  needless  to  say  that  they 
are  wrong,  and  merit  severe  rebuke.  Every  sense  of  propriety 
and  instinct  of  common  decency  condemns  such  performances. 

Any  attempt  upon  the  part  of  an  attorney  to  gain  an  under«- 
handed  advantage  over  the  opposite  party  in  a  lawsyit,  in  any 
manner,  is  disgraceful,  and  when  it  consists  in  an  effort  to  tamper 
with  a  jury,  in  the  slightest  degree,  it  is  infamous..  If  such 
practices  were  to  receive  the  least  countenance  fixjm  the  court, 
and  encouragement  from  the  bar,  they  would  soon  grow  into 
such  a  monstrous  evil  that  it  would  corrupt  the  fountain  of  jus- 
tice. An  attorney  has  no  right  to  r^ard  a  lawsuit  as  a  scramble 
to  obtain  a  favorable  decision,  nor  to  adopt  unscrupulous  means 
to  accomplish  any  such  ends.  Such  a  course  is  not  only  a  viola- 
tion of  the  duty  enjoined  upon  him  by  the  law,  but  is  dishonest 
and  nefarious  in  86,  and  will  always  be  despised  by  honest  people. 
It  secures  a  following,  but  it  is  necessarily  of  that  class  who  deal 
in  knavery,  and  who  regard  a  retainer  of  an  attorney  as  an 
employment  to  do  all  kinds  of  dishonorable  and  dirty  work. 

I  think  that  the  court,  when  the  matter  was  brought  to  its 
attention,  and  it  was  ascertained  that  two  of  the  respondent's 
counsel  "walked  over  the  premises,  mingling  with  or  being  near 
the  jury,''  unless  there  was  a  reason  beyond  what  we  can  see, 
should  have  promptly  set  aside  the  panel,  and  taxed  the  respond- 
ent with  the  disbursements  incurred  by  the  appellant  on  account 
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of  the  trial.  The  latter  was  injured  in  his  defense  in  consequence 
of  the  afiair.  His  counsel^  in  bringing  the  matter  to  the  atten- 
tion of  the  court,  did  right;  such  things  should  not  be  allowed 
to  pass  unchallenged*  But  the  course  taken  no  doubt  prejudiced 
the  client's  defense.  I  have  witnessed  the  trial  of  too  many  law- 
suits to  believe  that  such  a  digression  in  the  proceedings  would 
not  have  that  effect.  The  court's  finding,  that  no  conversation 
with  the  jurors  was  had,  and  no  communications  made  by  the 
two  counsel,  was  hardly  a  sufficient  reason  for  denying  the 
motion ;  it  did  not  find  that  said  counsel  had  any  excuse  for 
being  where  they  were,  nor  that  they  did  not  employ  arts  and 
insinuations  calculated  to  induce  a  belief  in  the  minds  of  the 
jury  that  the  respondent  had  done  the  work  well,  which  it  might 
reasonably  be  inferred  was  their  purpose  in  being  on  the  ground. 
Besides  their  presence  upon  that  occasion  gave  rise  to  a  suspicion 
that  justice  was  not  being  fairly  administered,  and  tended  to 
incite  a  general  belief  that  the  law  is  lax  and  ineffectual  in  the 
adjustment  of  controversies  between  parties,  a  sentiment  that  is 
in  contravention  of  the  public  good.  And  again,  it  is  not  always 
a  decisive  question,  in  such  cases,  whether  the  conduct  that  is 
objected  to  did  injure  or  not.  The  language  of  the  authors  in 
Thompson  and  Merriam  on  Juries  expresses  tlie  view  I  am 
endeavoring  to  put  forth,  which  is  as  follows:  "But  where  the 
successful  party  to  the  suit  is  shown  to  have  attempted,  by 
improper  means,  to  influence  the  verdict  in  his  favor,  whether 
by  corrupting  or  intimidating  particular  jurors,  by  arousing 
prejudice  in  their  minds  against  the  opposite  party  or  his  cause, 
or  by  undue  hospitalities  or  civilities,  the  verdict  will  be  set 
aside,  on  grounds  of  public  policy,  as  a  punishment  to  the 
offender,  and  as  an  example  to  others,  without  reference  to  the 
merits  of  the  controversy,  and  without  considering  whether 
the  attempt  was  successful  or  not."  (Rule  3,  §  348.)  Were  the 
question  here  involved  before  this  court  as  an  original  question, 
we  should  unhesitatingly  determine  it  as  before  indicated,  and 
we  regret  that  the  Circuit  Court  did  not  find  it  consistent  with 
its  view  to  pursue  that  course. 

The  question,  however,  is  one  in  which  the  trial  court  has  a 
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better  opportunity  to  judge  of  the  motives  of  the  parties,  and 
there  is  a  possibility  that  the  counsel  referred  to  might  have  been 
in  company  with  the  jury  with  no  purpose  to  influence  their 
determination.  The  parties  were  before  that  court,  and  it  had  a 
better  opportunity  to  ascertain  the  incidents  and  surroundings 
of  the  transaction  than  this  court  has,  and  for  that  reason  we 
have  been  inclined  to  defer  more  to  its  decisions  upon  such 
questions. 

In  view  of  the  latter  considerations,  we  feel  constrained  to 
affirm  the  judgment  appealed  from. 


,  ^5    4371 

115    487' 
[FUed  November  28, 1887.1  l-M__il 

J.  H.  OATMAN,  Eespondent,  t?.  A.  G.  EPPS,  Appellant,     it  lei 

c45  162' 
Equxtt—AppsaIi.— Error  in  suBtaining  a  demurrer  to  a  complaint  in  the  natore 
of  a  cross-bill  filed  by  a  defendant  in  an  action  at  law  cannot  be  inquired  into 
upon  an  appeal  from  the  Judgment  recoyered  in  the  law  case.  The  proceedings 
at  law  should  have  been  disregarded  by  the  defendant,  and  the  appeal  taken 
from  the  decree  in  the  equity  case. 
Sakb— CoxPLAJiiT  nr  thb  Natubb  of  a  Gbosb-bill— Emsor  of  Fujno— Pbao- 
TICK.  —  When  a  defendant  in  an  action  at  law  files  a  complaint  in  the  nature  cf 
a  cross-bill,  asking  equitable  relief,  he  institutes  a  suit  which  must  be  deter- 
mined before  any  further  proceedings  in  the  law  action  can  be  had.  The  prao- 
tiee  in  such  cases  should  be  liberal.  If  it  is  necessary  to  a  proper  adjudication 
that  a  third  person  be  made  a  party,  the  court  should  require  this  to  be  donOy 
not  dismiss  the  complaint. 

Appeal  from  Jackson  County.    Affirmed. 

W.  R.  Andrews,  for  Appellant. 

The  appellant  was  in  possession  of  the  premises  at  the  time 
respondent  acquired  his  pretended  title,  and  demand  was  neces- 
sary. {Wright  v.  Lewis,  13  East,  210;  Doe  v.  Jackson,  1  Barn. 
&  C.  448;  Dennis  v.  Wardner,  3  Mon.  B.  173;  Stakehouse  v. 
Doe,  5  Blatchf.  570;  Costigan  v.  Wood,  5  Cranch  C.  C.  507.) 

H.  K.  Hanna,  for  Bespondent. 

Thayeb,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circoit  Court  for  the  county  of  Jackson.    The  respondent 
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oommenoed  an  action  in  that  court  against  the  appellant  to 
recover  the  possession  of  certain  real  property,  allying  in  his 
complaint  that  he  was  the  owner  thereof  in  fee,  and  that  the 
appellant  wrongfully  withheld  the  same  from  him.  The  appel- 
lant fUed  an  answer  to  the  complaint,  denying  the  respondent's 
ownership  of  the  property,  and  also  filed  a  complaint  in  equity 
in  the  nature  of  a  cross-bill,  as  provided  by  the  Code.  The 
respondent  demurred  to  the  complaint,  and  the  court  sustained 
it,  and  dismissed  the  complaint.  The  proceedings  in  the  action 
at  law  were  then  taken  up,  and  finally  resulted  in  the  respond- 
ent recovering  a  judgment  against  the  appellant  to  the  effect  that 
he  was  entitled  to  the  possession  of  the  property,  from  which 
judgment  the  appeal  was  taken. 

The  object  in  taking  the  appeal  was  to  obtain  a  review  of  the 
decision  of  the  Circuit  Court  upon  the  demurrer  to  the  com- 
plaint in  equity.  The  counsel  for  the  appellant  was  led  to 
believe,  I  suppose,  that  the  decision  could  be  reviewed  as  an 
intermediate  order,  involving  the  merits  and  necessarily  afiect- 
ing  the  judgment,  and  he  specified  the  said  decision  as  a  ground 
of  error.  But  an  examination  of  the  Code  will  show  that  when 
such  complaint  is  filed  it  stays  the  proceedings  at  law,  and  the 
case  thereafter  proceeds  as  a  suit  in  equity,  and  in  which  said 
proceedings  at  law  may  be  perpetually  enjoined  by  final  decree, 
or  allowed  to  proceed  in  accordance  with  such  final  decree.  The 
effect  of  filing  such  a  complaint  is  the  commencement  of  a  suit 
in  equity,  whirh  subordinates  the  proceedings  at  law,  until  the 
relief  arising  out  of  the  facts  requiring  the  interposition  of  a 
court  of  equity,  and  material  to  the  defense  in  the  action  at  law^ 
is  obtained. 

The  proceeding  is  wholly  independent  of  and  separate  from 
*the  proceedings  at  law,  although  its  object  is  to  obtain  relief 
that  can  be  made  available  as  a  defense  to  the  law  action ;  not 
by  way  of  plea  or  answer,  but  through  the  plenary  power  of  the 
court,  sitting  as  a  court  of  equity.  For  instance,  A  commences 
an  action  against  B  to  recover  the  possession  of  real  property. 
The  former  has  the  legal  title  to  the  property,  while  the  latter 
has  the  equitable  title  to  it,  but  cannot  assert  it  in  the  law 
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action ;  he  therefore  files  a  complaint  in  equity^  with  his  answer 
at  law,  to  obtain  a  decree  that  the  legal  title  be  conveyed  to  him, 
or  that  his  right  be  determined,  and  that  the  plaintiff  in  the  law 
action  be  enjoined  from  proceeding  therein.  By  that  means  a 
defendant  in  an  action  at  law  may  have  the  benefit  of  an  equi- 
table defense,  and  the  two  procedures,  law  and  equity,  be  kept 
separate  and  distinct. 

When  a  defendant  in  a  law  action  files  such  a  complaint,  he 
institutes  a  suit  which  .must  be  determined  before  any  further 
proceedings  in  the  law  case  can  be  had ;  and  if  he  is  unsuccess- 
ful in  the  Circuit  Court  in  his  equity  case,  and  desires  that  a 
review  of  the  decision  of  that  court  be  had  in  this  court,  he  must 
appeal  the  same  as  in  the  other  equity  suit.  He  has  no  occasion 
to  look  after  the  action  at  law  until  he  exhausts  his  efforts  to 
obtain  the  equitable  relief  sought.  The  former  remains  dormant 
during  the  interval,  and  cannot  be  pursued  until  the  latter  is 
finally  terminated.  But  he  cannot  wait  until  the  law  action  is 
tried,  and  by  appealing  from  the  judgment  therein  have  the 
decree  in  the  equity  case  reviewed.  The  judgment  at  law  and 
the  decree  in  equity  are  entirely  distinct,  and  cannot  be  grouped 
together,  as  the  mode  of  review  of  the  two  may  be  entirely  dif- 
ferent; one  comes  here  upon  pure  questions  of  law,  the  other 
may  come  on  a  question  of  fact,  and  the  review  be  a  trial  de 

fWVO. 

Some  matters  were  discussed  at  the  hearing  which  we  are  not 
required  to  consider,  but  we  would  suggest  that  the  practice  in 
cases  of  this  character  ought  to  be  liberal.  A  technical  view  in 
such  cases  serves  no  purpose,  except  to  deny  a  party  justice,  or 
at  least,  impress  him  with  a  belief  that  he  has  been  unfairly 
dealt  by.  It  would  have  been  much  more  in  consonance  with 
equity  in  this  case  to  have  retained  the  complaint  filed  by  the 
appellant,  and  ascertamed  whether  or  not  the  dilations  con- 
tained therein  were  true.  If  they  were  true,  the  appellant  was 
clearly  entitled  to  relief;  it  would  have  been  a  denid  of  justice 
to  hold  otherwise.  If  the  fact  of  Jane  Epps  not  being  a  party 
to  the  litigation  interfered  witli  or  embarrassed  the  adjudication 
of  the  rights  of  the  parties,  the  court  should  have  required  that 
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she  be  brought  in  aud  made  a  party.  Equity  is  no  narrow, 
cramped  afiair.  It  is  expansive -in  its  nature,  and  adapts  itself 
to  all  manner  of  complications. 

It  is  said  that  when  Chancellor  Kent  entered  upon  the  dis- 
charge of  the  duties  of  chancellor  of  the  State  of  New  York,  he 
threw  the  doors  of  his  court  wide  open.  He  changed  the 
stinted  policy  that  regarded  formalities  and  niceties  into  a  broad 
system  of  jurisprudence^  extended  it  so  as  to  afford  a  practical 
and  efficient  remedy  in  all  cases  where  the  common-law  remedy 
was  inadequate  and  incomplete.  By  such  a  course  he  conferred 
a  lasting  benefit  upon  all  English-speaking  people,  while  if  he 
had  contented  himself  in  haggling  over  trifling  doubts,  and  in 
making  hair-splitting  distinctions,  his  reputation  as  a  jurist  would 
never  have  been  known  beyond  the  limits  of  bis  own  State,  or 
remembered  by  an  after  generation. 

The  errors  alleged  in  the  proceedings  in  the  law  case  are 
untenable,  and  those  in  the  equity  proceeding  cannot,  for  the 
reasons  mentioned,  be  considered. 

The  judgment  appealed  from  must  therefore  be  affirmed. 


\  16    M 


[Filed  November  23, 1887.] 

CHARLES  PUTNAM  et  al.,  Appellants,  v.  WILLIAM 
S.  WEBB,  Respondent. 

Eqiixtt— Whin  Belief  Gbamtbd  in.— A  Jadgment  was  obtained  before  a  joBtioe  of 
the  peace  in  an  action  for  the  recoTery  of  penonal  property.  Judgment  was 
entered  for  the  return  of  the  property,  bat  the  justice  omitted  the  altematiTe 
part  of  the  Judgment  as  to  value,  in  case  a  delivery  could  not  be  bad.  The 
defendant  in  that  action  appealed,  and  then  dismissed  his  appeal.  The  appellate 
court  failed  to  enter  judgment  at  the  time  of  the  dismissal.  Subsequently  the 
justice  of  the  peace  corrected  his  docket,  and  entered  judgment  for  the  value  of 
the  property.  The  appellate  court  also  entered  a  final  judgment  in  the  case  for 
the  property,  or  its  value.  The  defendant  now  seeks  to  enjoin  the  enforcement 
of  the  judgment.  Held,  he  has  no  standing  in  a  court  of  equity  until  he  hss 
complied  with  that  portion  of  the  judgment  against  which  no  complaint  is 
oflbred. 

JvBoiCENT,  EBBoinEOUB  —  Mun  BE  CoBBEOTED  BT  APPEAL.— If  a  Judgment  of  the 
Circuit  Court  Lb  erroneous,  the  proper  remedy  is  not  through  a  court  of  equity, 
but  by  appeal  from  the  judgment.    (Hill's  Code,  {  68S.) 
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AppFiAT*  from  Klamath  County.     Affirmed. 

Cogswell  &  Cogswell^  and  Warren  IhiiU^  for  Appellants. 

P.  P.  Primy  for  Eespondent. 

Stbahan,  J. — This  is  a  suit  in  equity  to  enjoin  the  enforce- 
ment of  a  judgment  of  the  Circuit  Court  of  Klamath  County. 
It  appears  from  the  transcript  that  in  May,  1883,  the  respond- 
ent commenced  an  action  of  replevin  before  a  justice  of  the 
peace  of  Linkville  precinct,  against  Charles  Putnam,  who  was 
then  sheriff  of  the  county,  to  recover  the  possession  of  a  mare  of 
the  value  of  two  hundred  dollars.  That  such  proceedings  were 
thereafter  had  in  said  action,  that  the  plaintiff  recovered  a  judg- 
ment therein  for  the  possession  of  said  mare,  or  two  hundred  dol- 
lars, the  value  thereof,  in  case  delivery  could  not  be  had;  but  the 
justice  failed  to  enter  in  his  docket  the  alternative  part  of  said 
judgment  at  the  time,  but  entered  it  simply  for  the  recovery  of 
the  mare.  The  defendants  appealed  to  the  Circuit  Court,  but 
voluntarily  dismissed  their  appeal.  By  some  oversight,  said  Cir- 
cuit Court  failed  to  enter  final  judgment  in  favor  of  the  respondent 
in  the  appeal  at  the  time  the  same  was  dismissed.  Thereafter 
the  justice,  of  his  own  motion,  wrote  in  his  docket  the  alternative 
judgment,  not  in  precise  technical  form  but  substantially.  Sub- 
sequently the  Circuit  Court  entered  a  final  judgment  therein 
for  the  recovery  of  the  mare,  or  two  hundred  dollars,  the  value 
thereof,  in  case  delivery  could  not  be  had;  and  this  is  the  judg- 
ment which  the  plaintiff  seeks  to  enjoin  by  this  proceeding. 

1.  The  case  made  by  the  complaint  is  without  equity.  Here 
is  the  judgment  of  two  courts  that  the  plaiutiffi  have  wrongfully 
taken  and  detained  the  defendant's  mare,  and  awarding  a  return 
thereof:  Until  this  judgment,  as  to  the  return  of  the  mare,  is 
complied  with,  or  some  good  and  sufficient  reason  shown  for  not 
complying  with  it,  the  plaintifi^  shall  not  be  heard  to  complain 
of  the  entry  of  the  alternative  judgment.  Until  he  complies 
with,  or  performs  so  much  of  the  judgment  as  is  admitted  to  be 
rightful,  he  shall  not  be  allowed  to  complain  of  the  other  part 
of  it.     ^^He  who  seeks  equity,  must  do  equity.^' 
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2.  It  is  claimed  that  the  Circuit  Court  erred  in  entering 
the  judgment  sought  to  be  enjoised.  If  it  be  conceded  that  the 
entry  of  this  judgment  was  erroneous^  it  would  not  follow  that 
the  error  could  be  corrected  by  a  suit  in  equity.  An  appeal  is 
the  proper  remedy  in  such  case,  and  it  would  seem  the  only 
proper  remedy.  (HilPs  Code,  §  636.)  We  do  not,  at  this  time, 
enter  into  the  question  as  to  whether  the  action  of  the  justice  in 
attempting  to  correct  his  errors  in  the  manner  described  was 
regular  or  not,  nor  as  to  whether  there  was  error  in  the  judgment 
of  the  Circuit  Court. 

In  the  view  entertained  by  the  court,  these  questions  are  not 
now  material.  The  plaintiffs  show  no  equity  to  enable  them  to 
attack  either  of  said  judgments.     The  decree  will  be  affirmed. 

Lord,  C.  J.,  concurring. — The  admitted  facts  upon  this  record 
are  fatal  to  the  relief  sought.  The  plaintiff  knew  of  the  error 
or  defect  of  which  he  now  complains,  and  seeks  relief  by  injunc- 
tion at  the  time  of  the  entry  of  judgment  in  the  original  action, 
and  his  refusal  to  rely  upon  this  defect  by  the  voluntary  dismissal 
of  his  appeal,  deprives  him  of  the  right  now  to  be  heard  in  equity 
to  contest  on  this  ground  the  validity  of  the  judgment.  In  this 
view  it  is  not  necessary  to  consider  or  determine  what  may  have 
been  the  duty  of  a  court  of  law  in  the  premises,  as  his  knowledge 
and  subsequent  conduct  in  refusing  to  avail  himself  of  a  remedy 
at  law,  to  which  he  had  resorted,  is  a  bar  to  the  relief  sought. 
The  bill  was  properly  dismissed. 


[Filed  November  26, 1887.] 

"WTLLIAM.   J.   PAUL,  Appellant,  v.  LOUIS  LAND, 
Eespondent. 

Cbatisl  MoBiOACa— JtnuBDioTKm^TBDST.— The  neoessity  of  taking  an  aoooimt, 
and  the  matter  of  tragi  and  confidence  between  the  parties,  are  gnffloient  to  give 
a  court  of  equity  juriadiotion  of  the  suit,  and  the  real  estate  mortgage  ia  ao 
oonnected  with  the  tranaaotion  that  it  oould  not  be  separated  from  the  chattel 
mortgage. 

Aooottmt—  How  Taxek.  —In  taking  an  aooonnt  between  parties,  the  oonrt  wiU 
examine  the  entire  account  submitted  in  eyidenoe,  and  a^Jnst  the  same  aoooid- 
ing  to  the  rights  of  the  parties. 
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Appeal  from  Klamath  County.    Beversed. 
H.  K.  Hanna,  for  Appellant. 
P.  P.  Prim,  for  Respondent. 

Stbahan^  J. — The  object  of  this  suit  is  twofold:  Fird^  to 
have  a  deed  and  certain  bills  of  sale  mentioned  in  the  complaint 
declared  mortgages ;  and  aecondy  to  take  an  account  of  the  amount 
due  the  plaintiff  thereon^  and  to  obtain  a  decree  of  foreclosure 
for  that  sum.  No  objection  is  made  to  the  jurisdiction  of  the 
court  to  foreclose  these  chattel  mortgages ;  but  aside  from  that^ 
the  necessity  of  an  account  and  matters  of  trust  between  the  par- 
ties are  sufficient  to  give  the  court  jurisdiction. 

It  is  now  conceded  by  both  parties  that  these  writings  were 
intended  to  secure  the  plaintiff  in  advances  made  to  the  defend- 
ant by  the  plaintiff.  There  is,  therefore,  nothing  remaining  of 
the  case,  except  to  ascertain  from  the  evidence  the  amount  of 
the  advances.  It  appears  from  the  evidence  that  on  the  twenty- 
fourth  day  of  May,  1883,  the  defendant  Louis  Land  conveyed  to 
the  plaintiff  an  undivided  one-half  interest  of  his  stock  ranch  in 
Poe  Valley,  on  Lost  River,  in  Klamath  County,  Oregon,  for  the 
price  and  consideration  of  $2,750.  Prior  to  this  time  he  had 
mortgaged  the  ranch  to  one  Webster  to  secure  the  payment  of  a 
large  sum  of  money.  That  at  the  time  the  plaintiff  purchased 
an  undivided  one  half  of  said  ranch,  there  was  due  on  said  mort- 
gage between  $2,800  and  $3,000;  that  the  same  had  been 
assigned  to  one  Morrison,  who  had  caused  proceedings  to  be 
instituted  in  the  Circuit  Court  of  Klamath  County,  Or^on,  for 
the  purpose  of  foreclosing  the  same,- and  that  said  suit  was  then 
pending.  On  the  same  day  that  the  plaintiff  purchased  his 
interest  in  the  ranch,  the  mortgage  thereon,  and  the  note  evi- 
dencing the  debt  secured,  were  assigned  to  him  for  the  consider- 
ation of  $1,730. 

In  this  accounting  the  plaintiff  claims  the  entire  sum  secured 
by  said  mortgage,  as  well  as  the  expenses  of  a  foreclosure  thereof. 
On  the  other  hand,  the  defendant  claims  that  the  mortgage  was 
temporarily  kept  dive  after  the  assignment  to  the  plaintiff  as  a 
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matter  of  oonvenieDoe;  but  that  the  $1,730  which  the  plaintiff 
paid  to  Morrison  when  said  mortgage  was  assigned  was  in  fact 
so  much  money  advanced  for  the  defendant's  use,  and  was  the 
first  payment  made  by  plaintiff  for  the  half  of  said  ranch. 

A  careful  consideration  of  the  evidence  lead  us  to  believe  that 
this  version  of  the  matter  is  the  more  reasonable  and  probable, 
under  all  the  circumstances,  and  without. reviewing  the  evidence 
leading  to  this  conclusion,  we  have  adopted  it  as  the  true  one. 
This  will  exclude  from  the  account  the  item  claimed  on  account, 
of  the  mortgage. 

The  following  items  claimed  by  the  plaintiff  appear  to  us  to 
be  proven  by  a  preponderance  of  the  evidence  to  have  been  fur- 
nished, paid,  and  advanced  to  and  for  the  use  of  the  defendant 
Louis  Land,  and  with  which  he  is  chargeable  in  this  case: — 

Two  checks  for  $100  each $200  00 

Interest  at  10  per  cent  from  October  28,  1882 101  99 

Cash  advanced  for  State  lands  (i) 135  76 

Interest  at  10  per  cent  from  May  30,  1883 60  70 

Cash  advanced  at  Land  Office 3  00 

Interest  at  10  per  cent  from  May  24,  1883 1  36 

Cash  advanced  to  G.  T.  Baldwin 81  00 

Interest  at  10  per  cent  since  June  6, 1883 36  17 

Cash  paid  for  searching  records  in  Yreka :..  6  00 

Interest  at  10  per  cent  from  June  15,  1883 2  29 

Cash  paid  for  goods  at  Linkville,  $44.37  (J) 22  18 

Interest  at  10  per  cent  from  July  10,  1883 9  68 

Cash  paid  for  124  head  of  cattle,  $1,869.62  (|) 934  81 

Interest  at  10  per  cent  from  October  30,  1883 380  16 

Cash  paid  O.  A.  Stearns 3  00 

Interest  at  10  per  cent  from  November  10,  1883 1  21 

Cash  by  Reams  &  Martin,  $110  (J) 56  00 

Interest  at  10  per  cent  from  January  11, 1883 26  99 

Cash  for  provisions,  $6  (J) 2  50 

Interest  at  10  per  cent  from  November  30,  1883 1  00 

Cash  paid  for  taxes,  $53  (J) 26  50 

Interest  at  10  per  cent  from  March  1, 1884. 10  08 

Cash  paid  W.  C.  Hale 9  31 
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Interest  at  10  per  cent  from  September  29,  1884 2  90 

Cast  advanced  to  E.  McElvey,  $36  (J) 18  00 

Interest  at  10  per  cent  from  March  1, 1884 6  71 

Cash  for  fixing  pistol  and  watch 7  76 

Interest  at  10  per  cent  from  March  1, 1884 2  90 

Cash  paid  to  redeem  land  sold  on  execution 727  29 

Interest  at  10  per  cent  from  January  29,  1884 278  08 

Cash  paid  to  redeem  land  sold  on  execution 648  26 

Interest  at  10  per  cent  from  February  9,  1884 ,  181  96 

Cash  paid  for  taxes  and  expenses,  $83  (i) 41  50 

Interest  at  10  per  cent  from  March  28,  1886 11  08 

Cash  paid  for  taxes,  $102.60  (i) 61  26 

Interest  at  10  per  cent  from  March  26,  1886 13  73 

Amount  of  note 26  00 

Interest  at  10  per  cent  from  October  6,  1881 16  64 

Amount  of  note 70  00 

Interest  at  10  per  cent  from  March  16,  1883 32  81 

Amount  of  note 100  00 

Interest  at  10  per  cent  from  May  24,  1883 46  00 

Amount  of  note 200  00 

Interest  at  10  per  cent  from  August  30,  1883 84  64 

Amount  of  note 100  00 

Interest  at  10  per  cent  from  November  24, 1883 40  00 

Total $4,714  06 

The  purchase  price  of  one  half  of  the  ranch  referred  to  was 
$2,750;  from  this  sum  must  be  deducted  the  amount  paid  by 
the  plaintiff  on  the  Morrison  mortgage,  $1,730,  which  leaves  a 
'  balance  due  on  the  farm  of  $1,020.  To  this  sum  must  be  added 
interest  at  ten  per  cent  from  time  of  purchase,  May  24,  1883, 
$459,  which  added  makes  $1,479,  balance  due  defendant  on  the 
ranch.  Deduct  this  sum  from  amount  due  plaintiff,  and  there 
remains  due  plaintiff  on  this  accounting  the  sum  of  $3,236.06, 
for  which  there  will  be  a  decree. 

Equity  does  not  do  justice  by  halves.  Its  principles  require 
the  complete  administration  of  justice  between  the  parties  before 
the  court*    Therefore,  we  have  not  hesitated  in  this  case  to 


446  Paul  v.  Land.  [Sup.  Ct 

Opinion  of  the  Court — Strahan,  J. 

examine  the  entire  account  submitted  in  evidence^  and  to  adjost 
the  same  according  to  the  real  rights  of  the  parties  as  Ihey 
appeared  to  us^  notwithstanding  some  items  involved  belong  to 
the  partnership  of  Land  and  Paul ;  but  in  such  case  we  have  only 
charged  the  defendant  one  half  of  the  sum  advanced  by  the 
plaintiff.  We  have  seen  proper  to  allow  the  defendant  interest 
on  the  balance  of  the  unpaid  purchase  money  for  one  half  the 
ranch,  though  the  item  was  not  specially  claimed  upon  the  trial; 
but  he  is  manifestly  entitled  to  it. 

Annexed  hereto  is  an  itemized  statement  of  the  items  claimed 
by  plaintiff  and  disallowed : — 

October  21,  1882,  to  one  half  of  500  tons  of  hay $600  00 

December  7,  1882,  to  expenses  to  the  ranch 50  00 

March  15,  1883,  to  cash  by  Martin  &  Reames 180  00 

May  24,  1883,  to  expenses  in  suit  at  Linkville 65  00 

August  27,  1883,  to  expenses  at  Linkville  at  court....        50  00 

July  5,  1883,  to  amount  paid  Nichols  &  Abell 250  00 

November  30,  1883,  to  cash  by  Reames  &  Martin 100  00 

November  30,  1883,  to  amount  of  attomey^s   fees 

claimed  in  Paul  v.  Land  on  foreclosure 721  00 

Amount  disallowed $1,916  00 

We  do  not  givie  any  direction  as  to  the  order  in  which  the 
property  is  to  be  sold,  or  which  shall  be  first  sold.  Usually  in 
such  case,  equity  would  require  that  personal  property  should  be 
sold  first;  but  that  question  is  remitted  to  the  court  below,  for 
such  directions  as  may  be  equitable  upon  the  application  of 
either  party. 

The  settlement  of  these  accounts,  and  the  adjustment  of  the* 
rights  of  the  parties  growing  out  of  the  several  writings  mentioned 
in  the  pleadings,  are  matters  in  which  the  parties  are  mutually 
interested,  and  as  to  which  there  might  well  be  honest  differences. 
We  therefore  direct  that  neither  party  shall  recover  costs  against 
the  other,  neither  in  this  court  nor  the  court  below,  and  that 
each  party  shall  pay  one  half  of  the  clerk's  fees  in  each  court 

Let  the  decree  of  the  court  below  be  reversed  and  a  decree 
entered  herein  in  accordance  with  this  opinion. 
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[Filed  November  28, 1887.  J 

H.  P.  GREGORY  &  CO.,  Respondents,  v.  NORTH 
PACIFIC  LUMBERING  COMPANY,  Appellant. 

MOBTOAaEE  OF  CHATXSL^CONySBSION  HAT  BE  MAXNTAIMED  BT,  WeEN.— It  IS  not 

necesBary  that  a  chattel  mortgage  shonld  have  been  foreclosed  in  order  that  the 
mortgagee  may  maintain  an  action  for  the  conversion  of  the  mortga;^  prop- 
erty. Taking  poeeeasion  of  the  property  by  the  mortgagee  is  safficient  to 
entitle  him  to  recover  against  one  having  no  title. 

Pbbsokal  Pbofebtz— Pboof  ot  Ooicvebsion  of.  —The  proof  of  the  identity  of  the 
property  in  actions  for  a  conversion  thereof  mast  be  reasonably  certain. 

Chattel  Mobtgaoe  kubt  Desobibb  with  Beasonable  Cebtadttt.— The  descrip- 
tion of  property  in  a  chattel  mortgage  most  be  reasonably  certain,  or  the  instru- 
ment will  be  inoperative  and  void. 

Stidebge. — In  proceedings  to  foreclose  a  chattel  mortgage,  oral  proof  may  under 
proper  circumstances  be  resorted  to,  to  show  what  property  was  intended  to  be 
affected  by  the  instrument. 

Appeal  from  Maltnomah  County.    Reversed. 

Strong  &  Strong,  for  Appellant. 

<?.  G.  Ghimmans,  and  A.  F.  SearSj  Jr.,  for  Respondents, 

Thayer,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circuit  Court  for  the  county  of  Multnomah.  The  respond- 
ents commenced  an  action  in  said  court  against  the  appellant^  a 
private  corporation,  for  the  conversion  of  lumber.  A  jury  trial 
was  held  therein,  which  resulted  in  a  verdict  in  favor  of  the 
respondents  and  against  the  appellant,  and  upon  which  the 
judgment  appealed  from  was  entered.  The  proceedings  had  in 
the  case,  as  shown  by  the  transcript  filed  in  this  court,  are  as 
unsatisfactory  as  any  I  have  met  with.  It  is  difficult  to  learn 
therefrom  what  the  respondents  sued  for,  or  what  their  right  of 
action,  if  they  had  any,  was.  They  counted  in  their  complaint 
upon  a  wrongful  conversion  of  lumber;  but  for  what  kind,  or 
amount,  or  what  the  value  of  it  was,  does  not  appear.  The 
all^ation  is  simply,  that  on  or  about  March  12,  1884,  their 
firm  ^^  were  the  owners  of,  and  in  possession  of,  a  certain  quan- 
tity of  lumber  then  on  the  premises  occupied  by  F.  W.  Lewis 
for  mill  purposes,  on  South  First  Street,  in  Portland,  Or^on ; 
that  on  March  12^  1884,  the  said  defendant  (appellant)  unlaw- 
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fully  converted  and  disposed  of  said  lumber  to  its  own  use,  to 
the  damage  of  said  H.  P.  Gr^orj  <&  Co.  in  the  sum  of  three 
hundred  dollars."  Then  follows  an  allegation  that  H.  P.  Greg- 
ory &  Co.  sold  and  assigned  their  claims  against  the  defendant 
to  plaintiff.  This  is  all  that  is  disclosed  in  the  complaint 
respecting  the  quality^  amount,  kind,  or  value  of  the  lumber; 
and  the  respondents'  claim  of  title  is  still  more  ambiguous. 

It  appears  that  on  the  seventeenth  day  of  November,  1883, 
one  F.  W.  Lewis  executed  to  the  firm  of  H.  P.  Gr^ry  &  Co. 
a  chattel  mortgage  to  secure  the  payment  of  a  promissory  note, 
bearing  date  of  that  day,  and  whereby  Lewis  promised  to  pay  to 
the  order  of  said  firm  $1,991.10,  three  days  from  such  date,  with 
interest.  The  property  included  in  the  mortgage  consisted  in 
the  main  of  the  machinery  and  fixtures  in  and  about  the  mill  on 
the  premises  referred  to  in  the  complaint,  which  property  was 
particularly  described  in  the  mortgage,  and  in  the  description  of 
the  property  therein.  After  the  description  of  said  machinery 
and  fixtures  occur  the  following  words :  "Also  lumber  piled  on 
said  premises,  being  more  particularly  described  as  block  113, 
city  of  Portland."  Subsequently  some  effort  was  made  by  the 
firm  of  Gr^ory  &  Co.  to  foreclose  the  mortgage,  but  what  it 
was  can  only  be  gathered  from  the  testimony  given  by  the  late 
Alfred  S.  Frank,  who  was  a  witness  on  a  former  trial  of  the 
case. 

It  appears  from  the  testimony  of  G.  G.  Ghimmans,  Esq.,  a 
witness  on  behalf  of  the  respondents,  that  Mr.  Frank  testified  on 
the  former  occasion  that  he  was  present  at  the  sale  had  under 
said  chattel  mortgage  upon  the  foreclosure  thereof,  March  12, 
1884;  that  L.  Therkleson,  at  the  time  of  the  sale,  admitted  that 
some  of  the  lumber  then  on  the  premises  was  there  November  17, 
1883,  the  date  of  the  execution  of  the  chattel  mortgage;  that 
Frank  also  testified  that  the  mortgage  had  been  foreclosed,  as 
provided  by  the  terms  contained  in  said  mortgage,  by  authority 
given  the  sheriff  of  Multnomah  County;  that  the  sheriff  so 
acted  at  the  written  request  of  the  plaintiffs;  that  he  testified 
that  the  lumber  described  in  the  chattel  mortgage,  or  so  much 
of  it  as  remained  on  the  premises  March  12, 1884,  was  sold  by 
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George  C.  Sears,  sheriff,  by  authority  of  plainti£&,  and  the  same 
-was  porchased  by  plaintiflEs;  that  possession  was  taken  by  George 
C.  Sears,  at  the  request  of  plaintiffs,  under  said  mortgage  prior 
to  the  said  sale. 

This  testimony  was  elicited  by  questions  to  the  witness  Gam- 
mans,  all  of  which  were  objected  to  by  the  appellant's  counsel  as 
incompetent,  and  on  various  other  grounds. 

W.  £.  Crump,  another  witness  on  the  part  of  the  respcHidents, 
testified  that  he  was  foreman  of  a  planing  mill  for  some  six  years ; 
that  he  was  in  the  employ  of  F.  W.  Lewis  from  June  1, 1883, 
until  March,  1884,  as  foreman  of  his  mill ;  that  he  was  at  F.  W. 
Lewis'  mill  on  South  First  Street,  Portland,  Or^on,  about 
March  1,  1884,  at  the  time  of  the  sale  under  a  chattel  mortgage 
given  by  Lewis  to  H.  P.  Gr^ory  &  Co.;  that  there  was  at  that 
time  on  the  premises,  used  by  F.  W.  Lewis  adjoining  said  mill, 
lumber  that  was  there  on  November  17,  1883. 

In  answer  to  a  question  to  describe  it  as  well  as  he  could,  and 
to  state  where,  on  said  premises,  it  was,  the  witness  answered : 
''Under  the  mill  in  the  basement,  and  under  the  dry-house, 
about  three  thousand  feet  of  ash,  maple,  and  alder,  mostly  ash. 
In  the  second  story  of  the  mill  about  three  hundred  feet  of  black 
walnut.  In  the  mill  on  the  first  floor  from  fifteen  hundred  to 
two  thousand  feet  of  clear  fir.  In  the  yard  above  the  mill  from 
four  thousand  to  five  thousand  feet  of  second  quality  of  cedar." 
The  witness  further  testified  that  rough  cedar  was  worth  about 
twenty  dollars  per  thousand,  clear  cedar  about  forty  dollars  per 
thousand,  and  other  lumber  in  proportion,  and  that  in  his  opin- 
ion all  of  said  lumber  was  worth  in  market,  on  March  12, 1884, 
about  two  hundred  dollars.  The  witness  was  asked  what  became 
of  the  lumber,  and  answered  that  he  did  not  know;  that  it  was 
on  the  premises  when  he  left  there. 

On  crosfr-ezamination  the  witness  was  asked  in  substance  to 
state  his  reasons  why  he  knew  that  part  of  the  same  lumber  on 
the  mill-yard  was  on  there  November  17,  1883;  and  by  and 
through  what  marks,  brands,  or  peculiarities  he  could  or  did 
identify  the  lumber  on  the  yard  on  March  1, 1884,  to  be  the 
same  lumber  that  was  there  November  17,  1883.  In  answer 
XV,  Ob.— 89. 
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thereto^  he  stated  ^Hhat  he  was  there  in  charge  as  foreman ;  that 
he  had  the  lumber  stored  in  the  different  locations^  and  none  of 
it  was  likely  to  be  moved  or  taken  away^  except  under  his 
directions;  that  he  knew  the  lumber  by  its  general  appearance." 

The  witness  was  also  asked  if,  between  November  17,  1883, 
and  March  1,  1884,  Lewis  sold  and  disposed  of  any  of  the 
lumber  on  said  mill-yard;  and  if  during  the  time  he  did  not 
put  on  deposit  lumber  thereon .  To  which  the  witness  answered 
as  follows:  ^^The  ordinary  use  and  replenishing  of  stock  went 
on  during  the  time,  that  it  would  be  impossible  to  give  an 
accurate  statement  as  to  the  amount;  that  lumber  was  used  as 
required,  regardless  of  the  time  it  was  brought  into  the  mill." 

Said  Therkleson  was  called  as  witness  on  the  part  of  the 
respondents,  and  testified  that  he  was  manager  of  the  appellant^s 
corporation  on  March  12,  1884,  and  still  was,  and  was  author- 
ized to  superintend  and  manage  all  its  business,  and  during  all 
the  time  above  referred  to  was  so  recognized.  This  testimony 
was  elicited  by  the  respondents  in  order,  I  suppose,  to  bind  the 
appellant  as  to  the  admission  of  said  witness,  testified  to  by  Mr. 
Frank. 

The  witness  Mr.  Therkleson  was,  however,  called  on  the  part 
of  the  appellant,  and  testified  that  at  the  date  of  the  foreclosure 
of  the  mortgage,  March  12,  1884,  the  respondents  claimed  an 
interest  in  or  to  the  lumber  in  and  about  the  mill  and  mill-yard, 
and  attempted  to  sell  the  same,  or  their  interest  therein;  that 
witness  objected  to  said  sale,  and  that  no  sale  of  said,  or  any 
lumber,  was  made  under  said  mortgage  on  March  12,  1884. 

The  testimony  I  have  here  set  out  is,  according  to  the  bill  of 
•exceptions,  "all  the  testimony  concerning  the  sale  of  said  lumber, 
and  the  purchase  thereof  by  the  respondents." 

It  is  provided  in  the  mortgage,  that  in  case  default  shall  be 
made  in  the  payment  of  the  note,  or  the  property  is  attempted  to 
be  removed,  or  be  attached  or  attempted  to  be  assigned,  then 
said  note  shall  at  once  become  due;  and  it  shall  and  may  be 
lawful  for,  and  said  Lewis  thereby  authorized  and  empowered 
the  said  Gr^ory  &  Co.,  executors,  etc.,  with  the  aid  and  assist- 
ance of  any  person  or  persons,  to  take  and  carry  away  the  mort- 


Nov.  1887.]    Gregory  &  Co.  t;,  N.  P.  L.  Co.  451 

Opinion  of  the  Conrt— Thayer,  J. 

gaged  property^  and  sell  and  dispose  of  the  same  at  public  aaction 
upon  giving  one  week^s  notice  of  the  same  in  a  newspaper  of 
general  circulation  published  in  said  county  and  State^  and  if 
there  were  no  newspapers  published  in  said  county^  then  in  any 
such  newspaper  published  in  said  State,  and  out  of  the  money 
arising  therefrom  to  retain  sufficient  to  pay  the  debt,  etc.  There 
is  also  a  further  provision  in  said  mortgage,  to  the  effect  that 
Lewis,  his  executors,  etc.,  might  retain  and  continue  in  the  quiet 
possession  of  said  property,  and  in  the  full  and  free  enjoyment 
of  it,  except  as  thereinbefore  provided. 

The  mortgj^  and  allied  foreclosure,  before  referred  to,  con- 
stitute the  respondents'  title  to  the  property  in  suit.  The 
difficulty  in  the  case  is  to  ascertain,  first,  what  property  was 
mortgaged;  and  second^  was  the  same  property  sold  upon  the 
alleged  foreclosure,  or  taken  possession  of  by  the  respondents  in 
any  manner  for  such  purpose.  To  solve  these  questions,  we 
have  only  the  mortgage  and  the  said  testimony  to  look  to.  I 
do  not  think  it  necessary  that  there  should  have  been  a  r^ular 
foreclosure  of  the  mortgage,  in  order  to  entitle  the  respondents 
to  recover  for  a  conversion  of  the  lumber,  if  identified  as  that 
referred  to  in  the  mortgage.  The  taking  possession  of  it  by  the 
respondents,  and  subsequent  conversion  by  the  appellant  with- 
out any  claim  of  title  to  it,  would  have  been  sufficient;  but  how 
could  the  jury  have  known  that  the  lumber  "  under  the  mill  in 
the  basement,'*  the  lumber  "under  the  dry-house,''  or  in  the 
"second  story  of  the  mill,"  or  on  the  "first  floor  in  the  mill," 
or  in  the  "yard  above  the  mill,"  was  the  "lumber  piled  on  the 
premises  described  as  block  113,  city  of  Portland?"  Conceding 
that  the  respondents,  by  George  C.  Sears,  sheriff,  etc.,  took  pos- 
session of  the  lumber  referred  to  by  the  witness  Crump,  and 
that  some  of  said  lumber  was  on  the  yard  on  March  1,  or 
March  12,  1883,  still  that  does  not  prove  that  any  part  of  it 
was  part  of  the  lumber  included  in  the  mortgage,  or  that  the 
parties  intended  should  be  so  included.  I  cannot  understand 
how  the  respondents  had  any  right  to  claim  the  lumber  at  the 
mill  by  virtue  of  the  mortgage,  without  first  proving  that  it  was 
the  lumber  referred  to  in  the  mortgage,  or  some  distinct  portion 
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or  part  of  it.  This  queetion  was  raised  in  the  outset  of  the  trial. 
When  the  mortgage  was  offered  in  evidence  by  the  respondents* 
counsel^  the  appellant's  counsel  objected  to  its  introduction,  upon 
the  grounds,  among  others,  that  the  description  of  the  lumber  in 
the  mortgage  was  void  for  uncertainty.  '^  Lumber  piled  on  said 
premises''  was  evidently  intended  to  mean  lumber  stacked,  in 
the  usual  way,  upon  the  mill  premises.  I  do  not  think  it  was 
sufficiently  certain  to  render  the  mortgage  operative  and  effectual 
to  bind  any  lumber,  unless  it  were  shown  by  extrinsic  proof  that 
Lewis,  at  the  time  the  mortgage  was  executed,  had  lumber 
answering  to  such  description.  The  description,  standing  alone, 
means  nothing  definite.  It  could,  however,  be  rendered  good  by 
the  aid  of  parol  evidence,  if  the  &ct  existed.  (Jones  on  Chattel 
Mortgages,  §  64.) 

It  seems  to  me  that  the  court  should  have  sustained  the 
objection  to  the  admission  of  the  mortgage,  unless  the  respond- 
ents' counsel  offered,  at  the  time  it  was  made,  to  prove  by  evi- 
dence aliwnde  the  lumber  intended  by  the  description.  Without 
such  proof,  the  mortgage  was  inoperative  and  void.  {MA  v. 
Hvbbard^s  Admire,  21  Wend.  651.)  No  such  offer  seems  to  have 
been  made;  if  it  had  been,  the  bill  of  exceptions  ought  to  show 
it,  in  order  to  rebut  the  presumptions  of  error  which  the  ruling, 
by  itself,  created.  Had  the  proof  identifying  the  lumber  the 
parties  intended  the  mortgage  to  cover  been  made  at  the  time  of 
its  introduction,  and  the  lumber  referred  to  by  Frank  and 
Crump  been  shown  to  be  the  same  lumber,  or  some  distinct  part 
of  it,  the  action  could  have  been  maintained,  no  doubt.  The 
other  evidence  in  the  case  being  what  the  court,  in  the  absence 
of  it,  will  presume  it  to  have  been,  it  was  contended  upon  the 
argument  that  the  court  must  presume  that  the  respondents  had 
possession  of  the  lumber  upon  the  premises,  because  it  was  so 
allied  in  the  complaint.  The  allegation  in  the  complaint  is 
that  the  respondents  were  the  owners  and  in  possession  of  a 
certain  quantity  of  lumber.  They  undertook  to  prove  it,  by 
proving  that  they  had  a  mortgage  upon  the  lumber  piled  on 
the  premises,  known  as  block  113;  that  the  proceedings  before 
referred  to  were  taken  to  foreclose  the  mortgi^.    This  proof 
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simply  throws  us  into  a  maze;  what  lumber  was  intended  to  be 
included  in  the  mortgage^  we  have  no  means  of  ascertaining^  and 
whether  that  in  and  about  the  mill  was  the  same  lumber  cannot 
be  shown.  How  can  it  be  shown,  when  it  is  not  known  what 
lumber  was  intended  by  the  description  or  reference  to  lumber 
in  the  mortgage?  The  admission  of  the  truth  of  the  allegation 
referred  to  would  not,  as  I  can  see,  aid  the  respondents.  It 
would  be  an  admission  that  they  were  in  possession  of  some 
lumber,  but  it  would  not  necessarily  follow  that  it  was  the 
lumber  in  and  about  the  mill. 

Said  counsel  may  have  intended  to  claim,  and  perhaps  did 
claim,  that  the  evidence  showed  that  the  respondents  were  in  pos- 
session of  the  lumber  last  referred  to — the  cedar,  fir,  ash,  alder, 
maple,  and  black  walnut — and  that  such  possession  was  sufficient 
to  enable  them  to  maintain  the  action  against  the  appellant  for 
the  conversion  of  it,  as  the  latter  set  up  no  title  to  the  lumber  in 
its  &vor.  Possession  alone  is  sufficient,  no  doubt,  to  maintain 
such  an  action  against  a  mere  trespasser.  But  did  the  respond- 
ents have  possession  of  the  lumber  last  referred  to?  The  con- 
troversy between  the  parties  seems  to  have  arisen,  in  regard  to 
it,  at  the  time  the  sale  took  place.  Prior  to  that  time,  according 
to  the  testimony  of  Mr.  Frank,  the  respondents  had  undertaken 
to  foreclose  the  mortgage,  by  having  the  sheriff  sell  the  property, 
or  the  part  of  it  that  was  on  the  premises  at  the  date  of  the 
execution  of  the  mortgage,  as  provided  in  section  2,  chapter  39, 
Miscellaneous  Laws  of  Oregon.  Mr.  Frank  testified  that  ^'so 
much  of  it  as  remained  on  the  premises  March  12,  1884,  refer- 
ring to  the  lumber  mentioned  in  the  mortgage,  was  sold  by 
George  C.  Sears,  sheriff,  by  authority  of  plaintiff,  and  the  same 
was  purchased  by  plaintLfis.^'  He  had  before  testified  ^4hat 
possession  was  taken  by  G^rge  C.  Sears,  at  request  of  plaintiffii, 
prior  to  the  said  sale.^' 

It  appears,  however,  that  the  lumber  was  where  it  had  been 
deposited  long  before,  at  the  time  of  the  sale,  and  at  the  time 
the  appellant  is  charged  with  having  converted  it;  that  evi- 
dently it  had  not  been  removed,  or  taken  out  of  Lewis'  possession, 
fiears,  therefore,  could  only  have  taken  formal  possession  of  it, 
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and  as  preliminary  to,  and  for  the  purpose  of  selling  it  by  vir- 
tue of  the  power  conferred  upon  him  by  the  statute,  or  possibly 
that  contained  in  the  mortgage.  In  either  case,  however,  the 
respondents  did  not  obtain  such  a  possession  of  the  lumber  as 
would  enable  them  to  maintain  the  action ;  at  most  it  was  no 
more  than  a  constructive  possession,  which  would  not  be  suffi- 
cient without  establishing  a  further  right,  and  which  they  oould 
only  establish  under  their  pleadings,  by  identifying  the  lumber 
with  that  referred  to  in  the  mortgage.  That,  in  my  opinion, 
they  did  not  do.  A  possession  of  personal  property,  in  order  to 
be  sufficient  to  enable  a  party  to  maintain  an  action  for  its  con- 
version, should  be  absolute  and  complete.  I  do  not  think  that 
the  respondents  had  any  such  possession  in  this  case. 

The  counsel  for  the  respondents  contended  at  the  hearing,  and 
claim  in  their  brief,  that  the  notice  of  appeal  herein  do^  not 
specify  the  grounds  of  error  upon  which  the  appellant  intended 
to  rely  on  the  appeal  with  sufficient  certainty.  The  specification 
is  very  general  and  loose,  and  probably  would  not  stand  the 
test  of  a  number  of  the  decisions  of  this  court  heretofore  made 
upon  that  question.  The  court  latterally,  however,  has  been 
inclined  to  pursue  a  more  liberal  course  in  such  matters.  It  has 
been  more  disposed  to  retain  an  appeal,  and  consider  the  merits 
of  it,  where  the  error  or  defect  does  not  affect  the  substantial 
rights  of  the  adverse  party.  The  spirit  of  the  Code  is  opposed  to 
the  application  of  stringent  rules  in  the  matter  of  form.  It 
favors  more  the  course  and  policy  of  considering  and  adjudicat- 
ing upon  the  matters  of  substance,  and  of  disr^arding  mere 
technicalities. 

A  notice  of  appeal  must  specify  the  grounds  of  error  relied  on 
with  reasonable  certainty.  The  statute  requires  that  it  do  so^ 
but  at  the  same  time,  it  requires  '4hat  the  court  shall,  in  every 
stage  of  an  action,  disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  substantial  rights  of  the 
adverse  party."  If  the  respondents  had  been  misled,  in  conse- 
quence of  the  loose  and  general  mode  adopted  in  pointing  out 
the  errors  alleged,  the  court  would  feel  compelled  to  refuse  to 
hear  the  appeal ;  but  they  have  not  been  prejudiced  evidently  in 
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this  case  in  consequenoe  of  any  such  practice.  They  were  repre- 
sented here  by  an  able  counsel,  who  was  well  prepared,  and  has 
ably  discussed  every  question  presented  in  the  record.  And 
if  the  court  should  fail  to  consider  a  material  point  involved 
in  the  matter,  or  adopt  some  view  inconsistent  with  the  facts 
connected  therewith,  its  attention  can  be  called  to  it  by  a  peti- 
tion for  a  rehearing,  which  secures  a  further  consideration  of 
the  subject.  It  is  obvious  that  the  contention  of  the  parties  was 
in  regard  to  lumber  Lewis  had  on  hand  when  the  attempt  was 
made  to  foreclose  the  mortgage.  The  burden  of  proving  that  it 
was  included  in  that  instrument  devolved  upon  the  respondents, 
and  should  have  been  made  when  they  sought  to  establish  their 
rights  to  it  by  virtue  thereof.  The  mortgage  upon  its  face 
secured  to  them  no  right  to  any  lumber,  without  proof  identify- 
ing the  lumber  intended,  and  was  confined  to  lumber  ''piled" 
on  the  premises  referred  to.  I  think  it  was  error  to  allow 
the  mortgage  to  be  introduced  in  evidence,  when  objected  to, 
upon  the  grounds  mentioned,  without  requiring  such  proof  to 
be  made.  In  no  other  way  could  the  mortgage  be  rendered 
effectual  for  any  purpose,  and  its  competency  depended  upon 
the  production  of  such  proof  to  accompany  it,  and  locate  and 
apply  the  description  contained  therein. 

In  Flsk  V.  SubbardPs  Adm^rsy  mpra,  Judge  Cowen  used  the 
following  language:  ''The  learned  judge  at  the  circuit  thought 
the  description  of  the  property  in  the  covenant  so  entirely 
uncertain  that  the  instrument  was  inoperative  and  void.  And  it 
is  dearly  80,  if  we  are  bound  to  stop  with  reading  it,  arui  cannot 
go  beyond  the  contract  in  search  of  Us  meaning  J*  To  "go  beyond 
the  contract  in  search  of  its  meaning"  is  to  ascertain  the  subject- 
matter  to  which  it  refers  through  the  means  of  extrinsic  evidence, 
which,  in  connection  with  the  instrument,  establishes  the  right. 
The  extrinsic  evidence  is  essential  to  the  completion  of  the  mean- 
ing of  the  instrument,  and  the  latter  can  be  admitted  in  proof  only 
on  condition  that  the  former  is  introduced.  If  the  Circuit  Court 
had  allowed  the  introduction  of  the  mortgage  upon  condition 
of  the  introduction  of  the  character  of  evidence  referred  to,  we 
might  have  presumed  that  it  had  been  introduced;  but  the  ruling 
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was  absolute.  The  effect  of  it  was  that  the  mortgage  was  com- 
petent proof  in  itself^  and  required  no  extraneous  evidence  to 
ascertain  the  lumber  to  which  the  description  applied.  The 
ruling  could  not  have  fidled  to  mislead  the  juiy.  Under  this 
view  the  judgment  appealed  from  should  be  reversed,  and  the 
case  remanded  for  a  new  trial. 
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JAMES  HAMLIN,  Appellant,  v.  FRANK  KASSAFER 
ET  AL.,  Respondents. 

OmcBE  Ds  Faoio— Aois  or.  —An  office  ia  the  right  to  eierciae  &  pfaUio  Amotioa 
or  employment,  and  to  take  the  fees  and  emolamenta  belonging  to  it.  From  its 
inherent  nature,  no  Iobb  than  from  reasons  of  public  policy,  there  cannot  be  two 
persona  in  the  poaseasion  of  an  office  at  the  same  time. 

PoesxsaioH  or  OmoB— Wka.t  Gokbtitutes.— To  constitate  a  peraon  an  officer 
de  facto  he  mnst  be  in  the  actual  posaeasion  of  the  office,  and  in  the  ezeroiae  of 
'ita  functions,  and  in  the  discharge  of  its  dutiea,  and  when  thia  ia  the  fact,  neoea- 
aarily,  there  can  be  no  other  incumbent  of  the  office.  An  officer  de  fado  la  one 
who  has  the  lawful  right  to  the  office,  but  who  has  either  been  ousted  from  or 
never  actually  taken  posaeasion  of  the  office. 

Glahc  or  Riosr — Oolob  or. — The  mere  claim  to  be  a  pabllo  officer  ia  not  anoogh 
to  conatituto  one  an  officer  de  facto.  There  must  be  aome  color  to  the  claim  of 
right  to  the  office,  or  without  auch  color  a  performance  of  official  dutiea,  with 
the  aoquieacenoe  of  the  public  for  auch  a  length  of  time  aa  to  raiae  a  prammp* 
tion  of  colorable  right. 

Thk  Publio  Imtbbbst.— The  interest  of  all  persons  haying  business  with  the  office 
in  controversy,  imperatively  demand  that  until  the  question  of  title  can  be 
decided,  there  ahonld  be  aome  peraon  recognized  aa  in  peaceable  poaaeaaiop  da 
facto  of  the  office,  and  of  the  munimenta  necessary  to  discharge  its  dutiea. 

Tbbm  or  OrrzoiB— ExpiBATioH  ow^Aan  or.— Where  one  ia  holding  over  after 
the  expiration  of  hia  term  under  claim  or  color  of  right,  hia  official  acta  aie 
thoae  of  a  da  faoto  officer,  and  are  valid  aa  to  the  public  and  third  pexsona,  and 
cannot  be  collaterally  aasailed. 

JuDoxEMT  or  Dx  Faoto  JunioiAii  QmosB— CoiiLAiiXAL  ArrACK  rroN. —When  F. 
waa  holding  the  office  of  justice  of  the  peace,  and  in  a  subsequent  election  was 
defeated  by  H.,  who  received  the  certificate  of  election,  duly  qualified,  and 
demanded  poaaeaaion  of  the  office,  which  F.  refused  to  surrender,  hclct,  that  F. 
waa  a  de  facto  officer,  and  that  a  judgment  obtained  before  him  ooold  not  be 
oollatorally  aaaailed. 

Appeal  from  Jackson  County.    Affirmed. 
W.  B.  Afidrewa,  for  Appellant 
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LORD^  C,  J. — This  action  was  brought  by  the  plaintiff  against 
the  defendants  to  recover  certain  personal  property  alleged  to 
have  been  wrongfully  taken.  The  defendants  admitted  the  tak- 
ings but  justified  in  substance  to  this  effect:  That  on  the  28th 
day  of  September,  1887,  the  defendant  Carlton  recovered  a  judg- 
ment in  a  Justice's  Court  before  one  E.  D.  Foudroy,  against  the 
plaintiff  Hamlin,  for  the  sum  of  eighty  dollars  and  costs;  that 
execution  was  issued  thereon,  and  placed  in  the  hands  of  the 
defendant  Kassafer  as  constable,  and  that  the  property  aforesaid 
was  seized  and  taken  into  custody  under  the  same,  etc.  The 
plaintiff  denied  the  recovery  of  the  judgment  in  the  said  Justice's 
Court,  or  in  any  court,  etc.  Upon  issue  being  thus  joined,  the 
issue  raised  was  as  to  the  validity  of  said  judgment. 

The  evidence  as  disclosed  by  the  bill  of  exceptions  is,  in  sub- 
stance, that  one  E.  D.  Foudroy  had  been  elected  justice  of  the 
peace  for  the  precinct  of  Jacksonville,  at  the  general  election  in 
1884,  and  had  entered  upon  the  discharge  of  the  duties  of  his 
office;  that  at  the  general  election  in  1886,  Foudroy  was  again 
a  candidate  for  that  office,  but  was  defeated  by  one  G.  A. 
Hubbel,  who  received  the  certificate  of  election  and  duly  qual- 
ified, and  that  he  demanded  of  the  said  Foudroy  the  possession 
of  said  office,  its  docket,  and  books  thereunto  belonging,  but  that 
Foudroy  refused  to  surrender  the  same,  and  continued  to  exer- 
cise and  perform  the  functions  of  the  said  office;  that  thereafter, 
and  at  the  time  of  tiie  rendition  of  the  said  judgment  by  the  said 
Foudroy,  he  was  in  possession  of  said  office  in  which  he  had 
held  court  as  a  justice  of  the  peace,  and  of  the  docket  and  books, 
and  also  a  sign  at  the  door  notifying  the  public  he  was  such 
officer;  that  the  defendant  Hubbel,  when  said  judgment  was 
rendered,  was  in  possession  of  the  town  hall,  and  had  acted  as, 
and  performed  the  duties  and  functions  of  a  justice  of  the  peace, 
and  that  these  matters  were  open  and  notorious;  but  the  evi- 
dence indicates  that  these  acts  were  performed  in  his  official 
character  as  a  city  recorder,  by  virtue  of  which  he  was  ex  officio 
justice  of  the  peace;  that  the  defendant  Carlton  at  the  time  of 


458  Kaulin  v.  Kassafeb.  [Sap.  Ct. 

opinion  of  the  Ooort— Lord,  0.  J. 

the -recovery  of  said  judgment  was  a  resident  of  Medford,  and 
had  no  knowledge  of  any  dispute  as  to  who  was  justice  of  the 
peace.  Upon  this  state  of  facts  the  court  gave  several  instruc- 
tions which  were  excepted  to,  and  refused  to  give  another,  which 
constitutes  the  main  source  of  grievance,  and  from  which  it  is 
evident  that  the  plaintiff  sought  to  have  the  court  instruct  the 
jury  that  the  defendant  Foudroy  was  a  mere  usurper  when  the 
judgment  was  rendered  by  him. 

It  is  admitted,  therefore,  that  this  record  presents  only  one 
question,  was  Foudroy  a  de  facto  officer?  Upon  this  point  there 
would  seem  to  be  little  room  for  controversy,  for  conceding,  as 
was  ai^ued,  that  Hubbel,  by  reason  of  official  duties  performed 
at  the  town  hall,  was  reputed  to  be  a  justice  of  the  peace,  it  by 
no  means  follows  that  these  facts  operated  to  displace  Foudroy, 
and  induct  him  into  the  possession  of  the  disputed  office.  To 
render  the  judgment  void,  Foudroy  must  have  presumed  to  act 
without  any  just  pretense  or  color  of  title.  As  this  is  the  con- 
tention of  counsel  for  the  plaintiff,  it  may  not  be  amiss  to  note, 
preliminarily,  some  distinctions  as  to  officers,  which  will  render 
the  law  applicable  to  the  facts  in  hand  more  evident. 

An  office  has  been  defined  to  be  a  right  to  exercise  a  public 
function  or  employment,  and  to  take  the  fees  and  emoluments 
belonging  to  it,  and  Chief  Justice  Marshall  says :  ^'  He  who  per- 
forms the  duties  of  that  office  is  an  officer .''  From  the  inherent 
nature  of  an  office,  no  less  than  from  reasons  of  public  policy, 
there  cannot  be  two  persons  in  the  possession  of  an  office  at  the 
same  time.  It  becomes  important,  then,  to  observe  the  distinc- 
tion between  an  officer  de  jure  and  an  officer  de  /ado.  Lord 
EUensborough  said :  '^  One  who  has  the  reputation  of  being  the 
officer  he  assumed  to  be,  and  yet  is  not  a  good  officer  in  point  of 
law,  is  an  officer  de  fado"  {King  v.  Bedford  Leodj  6  East, 
356.)  To  constitute  a  person  an  officer  de  fadOy  he  must  be  in 
the  actual  possession  of  the  office,  and  in  the  exercise  of  its  func- 
tions and  in  the  discharge  of  its  duties.  When  this  is  che  fiict 
necessarily,  there  can  be  no  other  incumbent  of  the  office.  An 
officer  de  jure  is  one  who  has  the  lawful  right  to  the  office,  but 
who  has  either  been  ousted  from,  or  never  actually  taken  posses- 
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sion  of  the  office.  When  the  officer  de  jure  is  also  the  officer 
de  facto,  the  lawfal  title  and  possession  is  united ;  then  no  other 
person  can  be  an  officer  de  facto  for  that  office.  "Two  persons 
cannot  be  officers  de  facto  for  the  same  office  at  the  same  time.^' 
{MoOahon  v.  Oommra.  3  Kan.  442 ;  Boardman  v.  HaUidayy  10 
Paige,  232 ;  Morgan  v.  Qxtackenbuah,  22  Barb.  80.)  "  Au  officer 
de  facto"  said  Storrs,  J.,  "is  one  who  exercises  the  duties  of  an 
office,  under  color  of  an  appointment  or  election  to  that  office. 
He  differs,  on  the  one  hand,  from  a  mere  usurper  of  an  office, 
who  undertakes  to  act  as  an  officer  without  any  color  of  right; 
and  on  the  other  hand,  from  an  officer  de  jure,  who  is,  in  all 
respects,  l^ally  appointed  and  qualified  to  exercise  the  office. 
It  is  not  in  all  cases  easy  to  determine  what  ought  to  be  con- 
sidered as  constituting  a  colorable  right  to  an  office,  so  as  to 
determine  whether  one  is  a  mere  usurper.^'  (Plymouth  v.  PairUer, 
17  Conn.  588.)  The  distinction,  then,  which  the  law  recognizes, 
is  that  an  officer  dejure  ia  one  who  has  the  lawful  right  or  title, 
without  the  possession  of  the  office,  while  an  officer  de  facto  has 
the  possession  and  performs  the  duties  under  the  color  of  right, 
without  being  actually  qualified  in  law  so  to  act,  both  being  dis- 
tinguished from  the  mere  usurper,  who  has  neither  lawful  title 
nor  color  of  right.  The  mere  claim  to  be  a  public  officer  is  not 
enough  to  constitute  one  an  officer  de  facto.  There  must  be  some 
color  to  the  claim  of  right  to  the  office,  or  without  such  color,  a 
performance  of  official  duties,  with  the  acquiescence  of  the  public, 
for  such  a  length  of  time  as  to  raise  a  presumption  of  colorable 
right.  (Brown  v.  Lmd,  37  Me.  428;  Burk  v.  Miott,  4  Ired. 
355;  Ckmcver  v.  Devlin,  15  How.  Pr.  477;  Ex  parte  Strang, 
21  Ohio  St  610.)  Said  Sutherland,  J.:  "There  must  be  some 
color  of  election  or  appointment,  or  an  exercise  of  the  office,  and 
an  acquiescence  for  a  length  of  time,  which  would  afford  a  strong 
presumption  of,  at  least,  a  colorable  election  or  appointment.^' 
(WUoox  V.  Smith,  5  Wend.  233.  See,  also.  State  v.  Oarroll,  38 
Conn.  449.)  It  may  be  said,  then,  that  the  color  of  right  which 
constitutes  one  an  officer  de  facto,  may  consist  in  an  election  or 
appointment,  or  in  holding  over  after  the  expiration  of  one's 
term,  or  acquiescence  by  the  public  in  the  acts  of  such  officer  for 
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such  a  lengdi  of  time  as  to  raise  the  presumpdon  of  colorable 
right  by  eleotion  or  appointment. 

From  considerations  of  public  policy,  the  law  reoogoises  the 
official  acts  of  such  officers  as  lawful  to  a  certain  extent     It  will 
not  allow  them  to  be  questioned  collaterally,  and  they  are  valid 
as  to  the  public,  and  as  to  third  persons  who  have  an  interest  in 
the  thing  done.    (People  v.  SteveiM,  5  Hill,  630;  BurUm  v. 
Patten,  2  Jones  [N.  C]  124;  People  v.  Saasovich,  29'Cal.  480.) 
Within  the  scope  of  his  authority,  the  acts  of  an  c^cer  de  jure 
are  valid  for  all  purposes.    Not  so  with  an  officer  de  fado;  his 
acts  are  only  recognized  in  the  law  to  be  valid  and  effectual  so 
fiir  as  they  afiect  the  public  and  third  persons.    As  to  these,  his 
acts  are  as  valid  as  if  he  were  an  officer  de  jure.     The  reason  of 
the  rule  is  apparent.     It  would  be  as  unjust  as  unreasonable  to 
require  every  individual  doing  business  with  such  officer  to 
investigate  and  determine  at  his  peril  the  title  of  such  officer. 
^' Third  persons,  from  the  nature  of  the  case,  cannot  always 
investigate  the  right  of  one  assuming  to  hold  an  important  office, 
even  so  far  as  to  say  that  he  has  color  of  title  to  it  by  virtue  of 
some  appointment  or  election.    If  they  see  him  publicly  ezems- 
ing  its  authority,  if  they  ascertain  that  this  is  generally  acqniesoed 
in,  they  are  entitled  to  treat  him  as  such  officer,  and  if  they 
employ  him  as  such,  should  not  be  subjected  to  the  danger  of 
having  his  acts  collaterally  called  into  question.''    (Devms,  J., 
in  Pfiermlea  v.  Slone,  119  Mass.  467.)    Besides,  it  is  against  the 
policy  of  the  law  to  allow  a  suit  between  private  individuals  to 
determine  the  title  to  an  office.    Such  judgment  could  only  bind 
the  parties,  and  would  be  of  no  effect  as  against  the  public. 

'  Upon  the  facts  of  the  case  in  hand,  Foudroy  was  not  an 
intruder,  and  did  not  usurp  the  office.  He  may  have  been  hold- 
ing over  without  legal  authority.  His  term  had  expired,  but  he 
had  not  been  ousted,  but  remained  in  the  possession  of  the  office, 
and  continued  to  exercise  the  functions  and  discharge  its  duties. 
A  mere  usurper  is  one  who  acts  without  color  of  title,  and  whose 
acts  are  utterly  void.  {Hooper  v.  Ooodwin,  48  Me.  80;  Iktcter 
V.  AUBen,  7  N.  H.  113.)  Said  Christian,  J.:  ^*  A  mere  usurper  is 
one  who  intrudes  himself  into  an  office  which  is  vacant,  and  oosti 
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the  incombent  withoat  any  color  of  title  whatever;  and  his  acts 
are  void  in  every  respect."  {MoOrow  v.  WUliamay  33  Gratt. 
613.)  Certainly,  upon  no  view  of  the  fad;s  can  Foudroy  be 
r^arded  as  an  intruder  or  usurper  within  the  purview  of  the 
law.  From  the  fact  that  there  was  evidence  tending  to  show 
that  at  the  town  hall  Hubbel  had  discharged  duties  belonging 
to  the  office  of  a  justice  of  the  peaoe^  and  was  reputed  by  some 
persons  to  be  such  officer,  the  counsel  for  the  plaintiff  assumes  as 
a  oonsequoice  that  Foudroy  had  been  dislodged  or  ousted,  and 
that  these  facts,  without,  in  &ct,  being  in  possession  of  the  office, 
its  books,  or  docket,  operated  in  some  way,  I  suppose,  to  give 
him  constructive  possession,  and  to  constitute  him  an  officer,  not 
only  dejure  but  defoustOj  and  to  make  the  acts  of  Foudroy  those 
of  an  intruder  or  usurper. 

Laying  aside  the  &ct  that  the  witness  who  testified  as  to  such 
acts  of  Hubbel  in  the  town  hall,  also  stated  on  cross-examination 
that  Hubbel  was  at  the  time  city  recorder,  by  virtue  of  which 
he  was  ex  oJUvdo  justice  of  the  peace,  and  that  he  did  not  know 
whether  such  acts  were  performed  as  an  ea;  offim>  justice  of  the 
peace  or  not,  it  is  plain  law  that  no  such  consequences  resulted. 
Foudroy  being  in  possession  of  the  office  with  the  l^al  indicia 
of  title,  he  was  a  defaoto  officer,  and  until  the  question  of  title 
was  settled  by  a  proper  proceeding,  he  may  discharge  the  duties 
of  the  office.  ^' Until  then,"  that  is,  ousted  by  quo  warrtmto^ 
says  Mr.  Blackwell,  ^^he  holds  the  office  by  the  sufferance  of  the 
State,  and  the  silence  of  the  government  is  construed  by  the 
courts  as  a  ratification  of  his  acts,  which  is  equivalent  to  a  pre- 
cedent authority.  When  the  government  acquiesces  in  the  acts 
of  such  an  officer,  third  persons  ought  not  to  be  permitted  to 
question  them."    (Blackwell  on  Tax  Titles,  117.) 

In  LecuA  v.  Oaaddy,  23  Ind.  449,  the  court  say:  ^^The  law 
has  provided  abundant  means  by  which  an  officer  dejure  may 
become  such  defaato  against  another  who  wrongfully  holds  pos- 
session ;  but  the  public  are  interested ;  while  such  litigation  is 
pending  to  settle  the  right,  the  function  of  the  office  shall  con- 
tinue to  be  exercised,  in  order  that  public  business  may  be  done. 
To  this  end,  it  is  a  rule  of  plain  common  sense,  as  well  as  law. 
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that  an  officer  de  facto  aball  act  until  he  be  ousted/'  Again,  in 
the  same  court,  in  State  v.  JoneSy  19  Ind.  358,  Perkins,  J.,  said: 
'^But  if  when  such  person  attempts  to  take  possession  of  the 
office  he  is  resisted  by  the  previous  incumbent,  he  will  be  com- 
pelled to  try  the  right  in  some  mode  prescribed  by  law.  If  such 
elected  or  appointed  person  finds  the  office  in  fact  vacant,  and 
can  take  possession  uncontested  by  the  former  incumbent,  he 
may  do  so,"  etc.  To  the  same  effect  in  Qmover  v.  Dedin^  5  Abb. 
Pr.  176,  it  is  said:  "The  public  interest — the  interest  of  all 
persons  having  business  with  the  office  in  controversy — impera- 
tively requires  that,  until  the  question  of  title  can  be  decided,' 
there  should  be  some  one  person  recognized  as  in  peaceable  pos- 
session de  facto  of  the  office,  and  of  course  of  the  muniments 
necessary  to  discharge  its  duties. 

In  State  v.  Durkee,  12  Kan.  314,  the  court  say:  "The  inter- 
est of  the  public  requires  that  somebody  should  exercise  the 
duties  and  functions  of  the  various  offices  pending  a  litigation 
concerning  them,  and  no  one  has  a  better  right  to  do  so  than 
the  various  officers  de  facto  who  claimed  to  be  officers  de  jure,'' 
"It  would  be  strange  doctrine,"  said  Valentine,  J.,  "taannounce 
that  whenever  an  officer  steps  out  of  the  place  where  he  usually 
does  his  business  that  any  person  who  chooses  to  claim  the  office 
may  at  once  step  in,  and  become  immediately  an  officer  de  facto, 
8uch  a  short  road  to  obtain  a  contested  office  has  never  yet  been 
opened.  This  is  not  the  legal  way  to  obtain  the  possession  of  a 
disputed  office.  The  only  legal  remedy  in  such  case  for  the 
party  out  of  the  office  to  obtain  the  possession  of  the  same  is  by 
a  civil  action  in  the  nature  of  a  quo  toarrarUo,"  (Brady  v. 
2%mtt,  17  Kan.  471.)  The  evidence  is  that  Hubbel,  who  was 
elected  and  qualified,  demanded  the  office,  but  that  Foudroy,  who 
was  in  possession,  refused  to  deliver  it  up,  or  the  books,  papers, 
and  docket,  but  remained  in  the  possession  of  the  same,  exercis^ 
ing  its  functions  and  discharging  its  duties,  when  the  judgment 
claimed  to  be  void  was  rendered. 

How,  then,  could  Hubbel  be  in  possession  of  such  office?  If 
he  could  not  acquire  possession  and  make  himself  an  officer  de 
faxsto  by  slipping  in  when  Foudroy  was  out  of  the  place  where 
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he  kept  his  office,  aooording  to  the  authority  last  cited,  how 
coald  the  acts  supposed  to  have  been  performed  as  a  justice  of 
the  peace  in  the  town  hall  operate  to  give  such  possession,  or 
constitute  him  an  officer  de  facto  t  However  much  he  may  have 
been  entitled  to  obtain  the  office,  nothing  but  actual  incumbency 
could  make  him  the  justice  of  the  peace  of  the  precinct  to  which  he 
was  elected.  Note  the  analogy  of  the  facts  in  MorUm  v.  Lee,  26 
Kan.  287,  to  the  case  in  hand.  For  brevity  they  are  taken  from 
the  syllabus:  "Where  a  person  is  duly  appointed  by  the  gover- 
nor of  the  State  as  a  justice  of  the  peace,  and  thereafter  qualifies 
and  enters  upon  the  discharge  of  the  duties  of  the  office,  and  is 
placed  in  full  possession  of  the  books,  papers,  and  docket  per- 
taining to  the  office,  and  after  the  expiration  of  his  term  under 
his  appointment  continues  to  hold  over,  and  reftises  upon 
demand  of  his  successor  in  office  to  deliver  up  the  books,  papers, 
and  docket  of  the  office,  and  has  full  charge  and  control  of  the 
same,  and  continues  to  discharge  the  duties  of  the  office,  and  is 
generally  recognized  by  a  large  portion  of  the  people  where  he 
holds  his  office  as  such  officer,  hdd,  that  he  is  a  justice  of  the 
peace  de  facto,  and  his  acts  as  justice  of  the  peace,  though  not 
those  of  a  lawful  officer,  are  valid  so  far  as  they  involve  the 
interest  of  the  public  and  third  persons." 

In  Oarli  v.  Bhener,  27  Minn.  293,  Smith,  who  had  been 
elected  judge,  qualified,  and  thus  under  a  statute  became  de  jure 
a  judge  in  the  place  of  his  predecessor  N.,  whose  term  then 
expired.  Thereafter  upon  the  same  day,  before  S.  began  to  per- 
form the  duties  of  the  office,  N.  directed  judgment  in  an  action 
he  had  tried;  held,  that  his  acts  in  doing  so  were  those  of  an 
officer  de  facto  and  were  valid. 

From  these  citations  it  must  be  manifest  that  where  one  is 
holding  over  after  the  expiration  of  his  term  under  claim  or 
color  of  right,  that  his  official  acts  are  those  of  a  de  facto  officer, 
and  are  valid  as  to  the  public  and  third  persons,  and  cannot  be 
collaterally  assailed.  And  it  must  be  considered  as  equally  well 
settled  that  while  he  is  in  possession  of  such  office,  when  an 
adverse  claim  is  made,  he  may  continue  to  exercise  the  office 
until  the  question  is  settled.    As  Foudroy  was  never  ousted,  or 
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in  anj  manner  abandoned  the  office,  but  continued  in  possession 
thereof,  with  all  its  l^al  indicia,  exercising  its  functions  and 
discharging  its  duties,  he  was  a  de  facto  officer,  and  as  such  when 
the  judgment  was  rendered,  it  cannot  be  collaterally  assailed. 
The  judgment  of  the  court  below  must  therefore  be  affirmed. 


[Filed  December  6, 1887.] 

ELLEN    DAT,    Respondent,    v.    MARGAEET    HOL- 
LAND ET  AL.,  Appellants. 

DxoBBB— Affbal— EnrBGT  Trbbeot.— An  appeal  from  a  decree  does  not  break  it 
np.  Until  annnlled  or  leTersed,  it  ia  binding  npon  the  parties  ae  to  er&rj  qnee- 
tion  directly  decided. 

Seotion  514  OF  Hill's  Goob.— The  effect  of  this  section  npon  an  aotion  vhile  aa 
appeal  is  pending,  considered  bnt  not  decided. 

ToBT— Maliob— MsASUBB  OF  Dakageb.— The  usual  and  ordinary  measure  of 
damages  in  an  action  for  a  tort  is  that  sum  which  will  fnlly  compensate  the 
plaintiff  for  the  actual  injury  he  has  sustained ;  but  when  the  wrong  is  com- 
mitted with  a  bad  motive,  or  so  recklessly  as  to  imply  a  disregard  of  social  obli- 
gations, or  that  the  act  was  done  wantonly,  malicioasly,  or  wickedly,  the  jury 
may,  in  their  discretion,  give  exemplary  damages. 

EnsxirGaE  to  Bxbttt  Halxoe.  — Where  the  injury  complained  of  is  alleged  to  have 
been  done  maliciously,  or  under  circumstances  which  would  authorize  the  Jury 
to  give  more  than  the  actual  damages,  it  is  competent  for  the  defendant  to  prove 
any  facts  which  tend  to  show  he  did  not  act  maliciously  or  with  a  bad  motive^ 

Appeal  from  Multnomah  County.    Reversed. 

H.  T.  Binghaniy  and  Chmdius  Taylor,  for  Respondent. 

F.  V.  H6lma/n,  and  A.  L,  Frazier,  for  Appellants. 

Strahan,  J, — This  is  an  action  to  recover  damages  for  a 
malicious  trespass  on  real  property,  alleged  to  have  been  com- 
mitted in  said  county  of  Multnomah  on  the  sixth  day  of  October, 
1886.  The  actual  damage  alleged  was  sixty  dollars,  but  by 
reason  of  the  allied  malice  of  the  defendants,  and  the  aggra- 
vated circumstances  of  the  trespass,  the  plaintiff  claimed  damages 
in  the  sum  of  one  thousand  dollars.  Upon  a  trial  before  a  jury 
she  was  awarded  the  sum  of  six  hundred  dollars.  From  that 
judgment  this  appeal  is  taken.  The  cause  was  tried  on  the 
twenty-sixth  day  of  February,  1887. 
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For  the  purpose  of  justifying  their  entry  upon  the  premises  in 
question^  the  defendants  offered  in  evidence  upon  the  trial  a 
properly  certified  copy  of  the  judgment  roll,  in  a  suit  theretofore 
finally  determined  in  Department  No.  2  of  the  Circuit  Court  of 
Multnomah  County,  wherein  Margaret  Holland  was  plaintiff,  and 
Ellen  Day,  James  Day,  Lizzie  Day,  Mary  Day,  and  Frank  Day 
were  defendants.  The  final  decree  in  said  last-named  suit  was 
entered  on  the  twenty-seventh  day  of  September,  1886,  the  object 
of  which  was  to  quiet  the  title  of  the  plaintiff  to  the  real  prop- 
erty upon  which  the  alleged  trespass  was  committed.  The  court 
by  it»  decree  found  for  the  plaintiff  as  to  the  particular  parcel 
of  land  where  the  injury  complained  of  in  this  case  was  com- 
mitted, and  decreed  that  ^^the  said  defendants,  and  each  of  them, 
and  all  persons  claiming  through,  by,  or  under  them,  be,  and 
they  are  hereby  forever  barred  of  any  and  all  right,  title,  estate,  or 
interest  in  or  to  the  said  real  estate,  or  any  portion  thereof,  and 
are  hereby  restrained  and  enjoined  forever  from  claiming  or 
asserting  or  exercising,  or  attempting  to  exercise  any  right,  title, 
or  interest  therein,  or  thereto,  or  in  any  manner  interfering  with 
the  title  or  possession  of  said  plaintiff  in  and  to  the  said  prop- 
erty ;  and  that  the  legal  title  and  the  right  to  the  immediate  and 
continued  peaceable  possession  in  and  to  the  said  property  is 
hereby  confirmed,  ordered,  and  decreed,"  etc.  It  further  appeared 
from  the  said  judgment  roll  that  an  appeal  had  been  taken  from 
said  decree  by  the  defendants  to  this  court,  and  that  on  such 
appeal  the  undertaking  was  given  for  an  appeal  only.  It  did 
not  appear  from  said  judgment  roll  that  said  cause  had  been 
remanded  from  this  court  to  the  court  below.  The  judgment 
roll  was  excluded,  to  which  ruling  an  exception  was  taken,  and 
this  is  the  only  material  question  presented  by  this  appeal. 

It  is  claimed  by  the  appellant  that  this  decree  was  competent 
evidence  for  either  one  of  two  purposes :  (1)  That  it  constituted 
a  full  and  complete  justification  for  all  of  the  aUeged  trespasses 
charged  in  the  complaint;  or  (2)  that  it  was  competent  evidence 
to  be  submitted  to  the  jury  tending  to  negative  and  disprove 
malice.  The  jurisdiction  of  this  court  is  appellate  and  revisory 
only.  It  can  exercise  no  original  jurisdiction.  Article  vii., 
XV.  Ob.— 80. 
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section  6,  of  the  Constitution  vests  and  limits  its  jiurisdiction  in 
these  words:  "The  Supreme  Court  shall  have  jurisdiction  onZy 

to  revise  the  final  decisions  of  the  Circuit  Courts "  This 

r&nsory  jurisdiction  is  exercised  by  means  of  a  statutory  appeal. 

The  same  statute  regulates  the  method  of  appeals  in  both 
actions  at  law  and  suits  in  equity.  The  only  distinctions  which 
it  makes  in  the  two  classes  of  cases  is,  that  if  the  appeal  be  from 
a  decree,  the  appellant  need  not  specify  in  the  notice  of  appeal 
the  grounds  of  error  upon  which  he  intends  to  rely,  and  if  the 
evidence  has  been  taken  in  writing,  the  cause  shall  be  tried  anew 
upon  the  transcript  and  evidence  accompanying  it.  If  the  evi- 
dence has  not  been  taken  in  writing  in  the  court  below,  an  equity 
case  is  re-examined  here  only  upon  the  exceptions  which  were 
taken  in  the  court  below.  The  first  question,  therefore,  is,  what 
efiect  did  the  appeal  have  upon  the  decree  in  said  cause?  Was 
the  decree  in  question  vacated  and  broken  up  by  the  appeal  so 
that  it  ceased  to  be  binding  upon  the  parties,  or  was  its  enforce- 
ment stayed  pending  the  appeal  by  force  of  section  539  of  HilPs 
Code,  and  what  was  the  effect  of  such  "stay,"  if  it  existed  ?  In 
such  a  case  as  this,  the  statute  has  not  declared  the  effect  of  an 
appeal  during  its  pendency  upon  the  decree;  we  are  therefore 
compelled  to  examine  the  question  on  reason  and  authority  out- 
side of  the  State. 

In  Didcher  v.  Culver,  23  Minn.  415,  it  was  held  that  where 
the  statute  provides  that  a  party  may  appeal,  no  certain  infer- 
ence can  be  drawn  from  the  term  "appeal"  alone  as  to  its  effect 
upon  the  proceedings  below;  and  that  in  determining  what 
effect  was,  the  court  might  properly  look  at  the  general  policy 
of  the  law  of  appeals  as  furnishing  a  valuable  analogy,  and  to 
the  practical  consequences  of  giving  to  the  appeal  the  effect  to 
stay  proceedings  below,  or  the  contrary  effect.  Apply  this  view 
to  the  case,  the  court  was  of  the  opinion  that  the  appeal  from 
the  order  of  the  probate  court  did  not  vacate  or  suspend  the 
operation  of  the  order.  The  case  of  Sixth  Avenue  R.  R,  Cb.  v. 
The  Gilbert  Elevated  R.  R.  Oo.  71  K  Y.  430,  involved,  as  I 
think,  the  precise  question  presented  by  this  record.  In  that 
case,  as  here,  the  final  decree  enjoined  the  defendants  from  doing 
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certain  things.  The  parties  enjoined  appealed,  and  gave  the 
undertaking  to  stay  the  judgment,  and  then  claimed  that  their 
appeal  during  its  pendency  relieved  them  from  the  effects  of  the 
injunction.  But  the  court  held  otherwise.  The  court  said: 
"If  the  respondent  here  is  right  in  its  contention,  pending  an 
appeal  from  a  judgment  staying  waste,  which  if  committed  will 
destroy  the  freehold,  the  appellant  in  simply  staying  the  plaint- 
iff's proceedings  on  the  judgment  may  with  impunity  do  the 
very  act  forbidden,  and  destroy  the  freehold.  This  would  be  to 
give  the  latter  injunction,  staying  action  by  the  one  party  upon 
the  judgment,  effect,  as  working  a  dissolution  of  the  permanent 
and  general  injunction  before  granted,  restraining  the  other 
party  from  doing  any  act  affecting  the  subject  of  the  litigation. 
The  judgment,  so  far  as  it  enjoined  the  defendant,  needed  no 
execution.  It  acted  directly  without  process  upon  the  defend- 
ant, and  the  stay  only  operated  to  prevent  the  collection  of  the 
costs  awarded.^' 

So  in  NUl  V.  Oamparety  16  Ind.  107,  it  was  held  that  the  only 
effect  of  an  appeal  to  a  court  of  error,  when  perfected,  is  to  stay 
execution  upon  the  judgment  from  which  it  is  taken.  In  all 
other  respects,  until  annulled  or  reversed,  the  judgment  is  binding 
upon  the  parties  as  to  every  question  directly  decided.  So  in 
Cain  V.  WiUiamSy  16  Nev.  426,  it  was  decided  that  the  pendency 
of  an  appeal,  when  the  appellate  court  has  no  other  duty  than  to 
affirm,  reverse,  or  modify  the  judgment  appealed  from,  does  not 
suspend  the  operation  of  the  judgment;  the  judgment  is  good 
until  set  aside;  So,  also,  in  Svnng  v.  Tovyrutendy  21  Ohio  St.  1, 
it  was  held  that  the  appointment  of  a  receiver,  while  the  cause 
is  in  the  common  pleas,  is  not  vacated  or  suspended  by  an 
appeal  to  the  District  Court,  and  the  powers  and  duties  of  the 
receiver  will  continue,  notwithstanding  the  appeal.  These  cases 
also  are  to  the  same  effect :  Leww  v.  8t  Louis  do.  B.  R.  Oo.  59 
Mo.  495;  Orleans  v.  PlaU,  99  U.  S.  676;  Burton  v.  Burtcm,  28 
Ind.  342;  Merchants'  Ins.  Co.  v.  De  Wojf,  33  Pa.  St.  45;  Far- 
fnerff  L.  &  T.  Co.  v.  CmL  R.  R.  Co.  4  McCrary,  546;  Allen  v. 
Mayor  and  Aldermen  ofSawmnah^  9  Ga.  286;  Oiase  v.  J^erson^ 
1  Houst.  257;  Bwgdcm  v.  j5byf«  uldmV,  1  Dutch.  130;  2  Dan- 
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iel*s  Chancery  Practice,  §  1467,  and  note  3 ;  Paine  v.  Scheneo- 
tody  In8.  Co.  11  R.  I.  411.  And  this  rule  seems  to  be  sus- 
tained by  the  weight  of  authority,  and  is  elementary.  (Freeman 
on  Judgments,  §  328;  Woods'  Pr.  Ev.  p.  735.) 

In  reaching  the  conclusion  indicated  by  these  authorities,  we 
have  not  overlooked  the  distinctions  which  existed  prior  to  the 
enactment  of  the  Code  between  the  effect  to  be  given  to  an 
appeal  and  the  suing  out  of  a  writ  of  error.  But  such  distinc- 
tions are  swept  away  by  the  Code.  The  entire  procedure  is  now 
governed  by  one  statute,  and  no  sufficient  reason  appears  to  us 
for  making  the  distinction  claimed  by  the  respondent.  This 
very  case  is  a  good  illustration  why  such  distinction  should  not 
be  tolerated  or  recognized.  In  the  original  case  of  Holland  v. 
Day,  as  has  been  shown,  a  final  decree  was  entered  in  &vor  of 
the  plaintiff,  adjudging  her  to  be  the  owner  of  the  premises  then 
in  dispute,  and  perpetually  enjoining  the  defendant  from  claim- 
ing the  same,  or  in  any  manner  interfering  with  the  plaintiff's 
peaceable  enjoyment  of  the  same,  from  which  decree  the  defend- 
ant appealed.  After  the  entry  of  that  decree  the  plaintiff, 
present  defendant,  undertook  to  enter  under  it,  and  was  resisted, 
and  for  that  allied  wrong  this  action  is  brought,  in  which  the 
plaintiff  is  awarded  six  hundred  dollars  damages.  Uj)on  the 
appeal  in  said  suit,  this  court  affirmed  the  decree  of  the  court 
below,  so  far  as  the  particular  premises  in  controversy  in  this 
action  are  concerned,  so  that  it  is  apparent  that  this  defendant  is 
mulct  in  six  hundred  dollars  damages  and  costs  for  an  attempted 
entry  on  her  own  premises  under  a  valid  and  unreversed  decree 
of  the  Circuit  Court  of  Multnomah  County.  A  construction 
which  may  produce  such  results  is  unsound,  and  cannot  receive 
the  sanction  of  this  court. 

Our  attention  has  been  called  to  the  latter  part  of  section  514 
of  HilFs  Code,  which  provides:  "An  action  or  suit  is  deemed 
to  be  pending  from  the  commencement  thereof  until  its  final 
determination  upon  appeal,  or  until  the  expiration  of  the  period 
allowed  to  take  an  appeal.^'  But  this  section  has  no  direct 
bearing  upon  the  question  involved  here.  To  adopt  the  respond- 
ent's construction  of  this  section  would  be  to  hold,  in  effect,  that 
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a  judgmeDt  or  decree  is  ineffectual  and  without  any  force  until 
the  time  allowed  to  take  an  appeal  has  expired^  for  the  reason 
that  during  that  time  the  action  is  to  be  deemed  pending.  The 
facts  of  this  case  do  not  require  a  construction  of  this  language^ 
further  than  to  say  that  the  one  su^ested  on  argument  cannot 
be  adopted.  Judgments  and  decrees  are  constantly  enforced  and 
executed  long  before  the  time  for  an  appeal  has  expired,  and  the 
right  to  do  so  has  never  been  before  questioned  in  this  court. 
But  if  a  construction  of  that  language  were  really  necessary  to 
a  proper  determination  of  this  case,  we  should  feel  disposed  to 
hold  that  it  is  in  effect  declaratory  of  the  rule  of  law,  as  it 
existed  before  the  enactment  of  the  Code.  In  other  words,  that 
after  judgment  a  party  may  take  such  steps  in  the  action  as  are 
sanctioned  or  provided  by  law,  and  that  for  these  purposes  and 
these  only  the  action  is  ^^  to  be  deemed  pending,^'  and  not  that 
the  whole  action,  for  all  purposes,  and  before  the  judgment  is 
vacated  or  set  aside,  is  still  mb  jtuiiee.  To  give  this  language 
the  construction  contended  for,  would  be  to  hold  that  until  the 
time  for  appealing  had  expired,  a  judgment  is  without  legal 
force  or  effect,  and  that  during  that  time  neither  party  is  bound 
by  it. 

It  is  claimed  by  respondent's  counsel  that  under  section  539 
of  Hill's  Code,  this  decree  was  stayed  by  the  appeal  without  the 
usual  undertaking.  But  this  does  not  affect  the  result.  The 
"stay"  in  either  case  would  only  prevent  the  enforcement  of 
the  decree  so  far  as  it  required  the  enforcement  of  the  payment 
of  money.  The  other  part  of  the  decree  needed  no-^nforcement. 
It  opemted  upon  the  status  of  the  thing,  and  fixed  it  irrevocably, 
unless  changed  on  appeal. 

In  this  class  of  cases,  the  usual  and  ordinary  measure  of  dam- 
ages is  the  amount  which  will  fully  compensate  the  plaintiff  for 
the  actual  injury  which  he  has  sustained ;  but  where  a  tort  is 
committed  with  a  bad  motive,  or  so  recklessly  as  to  imply  a  dis- 
regard of  social  obligations,  and  generally  when  the  defendant 
appears  to  have  done  the  act  wantonly,  maliciously,  or  wickedly, 
the  jury  may,  in  their  discretion,  give  exemplary  damages.  But 
to  enable  them  to  act  intelligently  and  justly  in  such  case,  it  is 
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important  that  every  fact  and  circnmBtance  bearing  upon  the 
motives  of  the  defendant^  or  affecting  his  conduct  at  the  time, 
and  all  the  circumstances  under  which  he  acted,  should  be  A1II7 
laid  before  them.  The  defendant,  therefore,  had  the  right  to 
place  before  the  jury  in  this  case  the  decree  offered  in  evidence 
as  explanatory  of  his  motives,  and  as  tending  to  rebut  the  charge 
of  malice.  It  tended  to  prove  a  reason  for  the  defendant's  con- 
duct other  than  that  charged  in  the  complaint,  and  for  this  pur- 
pose it  was  wholly  immaterial  whether  the  decree  was  in  full 
force  or  not,  if  the  defendant  honestly  believed  that  it  was,  and 
that  she  had  a  right  of  entry  under  it. 

These  considerations  lead  to  a  reversal  of  the  judgment;  but 
inasmuch  as  the  decree  offered  in  evidence  furnished  a  complete 
justification  for  the  ^itry  complained  of,  we  think  it  unnecessary 
to  order  a  new  trial. 

Lord,  C.  J.,  dissenting. — At  common  law,  a  writ  of  error 
was  the  appropriate  remedy,  by  which  a  party  aggrieved  by  the 
judgment  of  an  inferior  jurisdiction  could  remove  the  judgment 
for  examination  into  a  superior  tribunal,  having  jurisdiction  to 
revise  it.  It  lies  for  some  supposed  mistake  in  the  proceeding 
of  a  court  of  record,  and  only  upon  matters  of  law  arising  upon 
the  face  of  the  proceedings.  (3  Blackst  Com.  406.)  It  was 
defined  as  ^^a  commission  by  which  the  judges  of  one  court  are 
authorised  to  examine  a  record  upon  which  a  judgment  was 
given  in  another  court,  and  on  such  examination,  to  affirm  or 
reverse  the  same  according  to  law.''  (Gohena  v.  Virginiay  6 
Wheat.  409;  Jaquea  v.  Oemr,  2  Saund.  101,  notes  1,  2;  Tidd's 
Practice,  1134.)  The  writ  was  grantable,  in  civil  cases,  ex 
debiio  jtMiticBj  in  criminal  cases,  ex  gratia  regie. 

The  distinction  between  an  appeal  and  a  writ  of  error  b  that 
an  appeal  is  a  process  of  civil-law  origin,  and  removes  the  cause 
entirely,  subjecting  the  fact  as  well  as  the  law  to  a  review  and 
revisal;  but  a  writ  of  error  is  of  common-law  origin,  and  it 
removes  nothing  for  re-examination  but  the  law.  ( Wteoart  v. 
UAv/ckyy  3  Ball.  321 ;  UmJbed  States  v.  Goodwin,  7  Cranch,  111.) 
It  is  said  to  have  been  taken  from  the  civil  law  and  introduced 
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into  the  procedure  of  courts  of  equity  and  admiralty ;  and  thence 
again  from  these,  it  has  been  adopted  into  the  codes  of  reform 
procedure.  In  a  technical  seuse,  the  main  features  which  dis- 
tinguish it  from  a  writ  of  error  are,  that  the  party  aggrieved  by 
the  decree  applies  to  the  Supreme  Court  to  rehear  his  cause;  and 
when  the  appeal  is  allowed  or  perfected  by  citing  the  other  party 
\o  appear,  and  having  the  record  of  the  proceedings  transmitted 
to  the  appellate  court,  it  is  heard  anew,  and  tried  and  decided  as 
if  it  had  not  been  adjudicated.  As  a  consequence,  it  is  the 
original  theory  that  an  appeal,  when  perfected,  annuls  the  decree 
below.  "A  writ  of  error  is  an  adversary  suit;  it  is  a  new  suit, 
and  must  have  the  requisite  parties'^  {Hutchi/Mon  v.  HulchiiMcm, 
16  Ohio,  301);  but  the  judgment  which  is  brought  to  annul 
and  set  it  aside  is  not  vacated  or  affected  pending  the  proceeding. 
;Said  Mr.  Justice  Deady:  "A  writ  of  error  was  considered  a 
new  action  to  annul  and  set  aside  the  judgment  of  the  court 
below;  and  if  the  writ  was  seasonably  sued  out,  and  bail  put 
into  the  action,  it  was  a  mpersedeas,  so  far  as  to  prevent  an 
execution  from  issuing  on  the  judgment,  pending  the  writ  of 
error;  but  left  it  otheninse  in  AiU  force  between  the  parties, 
either  as  a  ground  of  action,  a  bar,  or  an  estoppel."  (2  Bacon's 
Abr.  87 ;  3  Blackst.  Com.  406 ;  Kcmaaa  Poo.  B.  R.  Cb.  v.  Tkoomn 
Uy,  100  U.  S.  81.)  But  in  equity  and  the  admiralty  courts,  the 
remedy  for  an  erroneous  decree  is  an  appeal;  which  removes  the 
whole  case  into  the  court  above  for  trial  de  novo.  There  is  no 
decree  left  in  the  lower  court,  and  pending  the  hearing  on  appeal, 
there  is  no  decree  in  the  case,  and  there  can  be  no  estoppel  by 
reason  thereof. 

The  tendency  during  the  last  half  century  has  been  to  assimi- 
late proceedings  in  equity  and  law  cases;  and  in  States  where 
the  modem  Code  prevails,  the  proceeding  by  which  judgment  is 
reviewed  in  the  appellate  court  is  generally  known  as  an  appeal, 
although  in  effect  it  is  more  like  a  writ  of  error  than  an  appeal. 
(Bharon  v.  Hill,  26  Fed.  Rep.  345.)  Now  to  which  extent  has 
these  two  modes  of  review,  as  thus  distinguished,  been  modified 
by  statute  regulation  in  our  Code?  In  the  practice  codes  of 
many  of  the  States,  the  old  forms  of  action  have  not  only  been 
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abolished,  but  they  have  abolished  the  distinctioii  between 
actions  at  law  and  suits  in  equity. 

In  this  State  the  distinction  between  the  forms  of  action  at  law 
has  been  abolished ;  but  proceedings  in  equity  are  still  kept  dis- 
tinct from  an  action  at  law.  (Bwrrage  v.  JS.  G.  &  Q.  M.  Cb. 
12  Or.  172.)  "Our  Code/'  said  Thayeb,  J.,  "presumes  the 
forms  of  action  and  suits  as  distinct  from  each  other''  (jBeocannan 
V.  lAebe^  11  Or.  443);  and  also  in  the  result  reached  after  trial, 
the  distinction  of  judgment  or  decree  is  still  preserved.  For  the 
review  of  a  judgment  or  decree,  the  Code  has  made  ample  pro- 
vision, and  the  proceeding  is  known  as  an  appeal.  (Hill's  Code, 
§§  626-537,  inclusive.) 

In  actions  at  law  upon  appeal,  it  is  necessary  to  specify  the 
grounds  of  error  relied  upon,  but  not  so  when  from  a  decree  in 
equity.  When  the  appeal  is  from  a  judgment  in  an  action  at  law, 
the  judgment  can  only  be  reviewed  as  to  questions  of  law  appear- 
ing on  the  transcript,  and  is  only  to  be  reversed  or  modified  for 
errors  substantially  affecting  the  rights  of  the  appellant ;  but  ttpon 
an  appeal  from  a  decree,  the  suit  is  required  to  be  tried  anew  upon 
the  transcript  and  evidence.  And  in  either  case,  whether  of  a 
judgment  or  decree,  if  a  stay  of  proceedings  is  denied  during  the 
pendency  of  the  appeal,  an  undertaking  or  bond  is  required  to 
be  given  to  effect  that  result.  The  object  of  the  stay  is  to  pre- 
vent the  execution  of  the  judgment  or  decree  pending  the  appeal, 
and  when  this  is  affected  by  a  proper  bond,  it  operates  to  suspend 
the  light  to  execution ;  but  in  the  absence  of  a  statute  regulation, 
leaves  the  judgment,  until  annulled  or  reversed,  subject  to  the 
common-law  rule,  binding  and  conclusive  on  the  parties  as  to 
every  question  directly  decided,  and  the  decree  inoperative  for 
any  purpose  whatever  during  that  time. 

The  provisions  of  the  Code  which  we  are  now  considering  do 
not  undertake  to  declare  or  prescribe  what  effect  shall  be  given 
to  a  judgment  or  decree  pending  the  appeal.  In  all  this,  how- 
ever, it  will  be  noted  that  the  appeal  from  a  judgment  at  law 
under  our  Code  of  practice  corresponds  more  nearly  with  the 
writ  of  error,  and  in  effect  is  more  like  it  than  appeal ;  while  an 
appeal  from  8  decree  in  equity,  in  bringing  up  the  whole  record 
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and  evidence  to  be  tried  de  novo,  substantially  conforms  to  the 
original  theory  of  an  appeal  as  introduced  from  the  civil  law  into 
the  equity  and  admiralty  practice,  and  leaves  no  decree  in  the 
case  to  operate  as  a  bar  or  estoppel,  unless  the  provisions  for  a 
stay  by  some  legerdemain  has  the  effect  to  retain  the  decree  in 
full  force,  and  placed  it  upon  the  same  footing  as  to  its  conclu- 
sive character  until  reversed  as  a  judgment  at  law.  In  that 
event,  a  judgment  or  decree,  pending  the  appeal,  would  be  res 
adjudicaia  as  to  every  matter  directly  decided  until  annulled  or 
reversed.  This  is  the  result  reached  by  my  associates,  and  I 
confess  it  has  always  been  my  impression  from  a  cursory  view  of 
the  provisions  of  our  Code  in  reference  to  appeals,  that  when  a 
judgment  or  decree  is  rendered  in  the  Circuit  Court,  and  an 
appeal  is  taken  from  it,  and  a  stay  bond  given,  such  judgment 
or  decree  is  binding  and  conclusive  upon  the  parties  and  their 
privies  in  every  other  court  until  such  judgment  or  decree  is 
annulled  or  reversed.  Hence,  I  have  supposed  a  decree  like  a 
judgBBient,  pending  appeal,  is  allowable  as  evidence  between  the 
parties  in  any  case  when  pertinent  and  proper. 

The  present  discussion,  however,  has  called  our  attention  to 
a  provision  of  the  Code  which  has  hitherto  been  overlooked  by 
me.  I  refer  to  section  505,  which  provides  that  ^^an  action  or 
suit  is  deemed  to  be  pending  from  the  conmienoement  thereof 
until  its  final  determination  upon  appeal,  or  until  the  expiration 
of  the  period  allowed  to  take  an  appeal."  What  does  this  mean, 
if  not  to  say  that,  while  an  action  or  suit  is  pending,  no  judgment 
or  decree  rendered  therein  is  conclusive  on  the  rights  of  the 
parties  until  finally  determined  on  appeal,  or  until  the  time  for 
appeal  has  passed?  If  the  action  or  suit  is  to  be  deemed 
pending  until  finally  determined  on  appeal,  it  is  still  under 
judicial  consideration  during  such  pendency,  and  not  judicially 
determined.  It  is  impossible  that  an  action  or  suit  should  be 
pending,  that  is,  under  judicial  consideration,  and  at  the  same 
time  be  rea  adjudiocUaf  or  a  final  determination,  which  is  conclusive 
on  the  right  of  the  parties.  It  is  a  contradiction  of  terms  to  say 
that  a  matter  in  litigation  is  pending,  undecided,  and  at  the  same 
time  is  decided  and  rea  adjvdicata.    With  the  exception  of  Cali- 
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fornia,  no  other  State,  so  jfar  as  my  inquiries  have  extended,  has 
a  like  provision. 

In  that  State,  section  1049  is  identical  with  our  own,  and  has 
been  construed  by  an  eminent  judge  of  that  State  to  mean  that 
a  case  upon  an  appeal  is  still  pending — still  gubjudice — until 
finally  decided,  and  cannot,  therefore,  during  such  pendency,  be 
regarded  as  res  adjvdiocUay  or  having  any  effect  as  evidence.  In 
Sharon  v.  HiU,  26  Fed.  Rep.  722,  Mr.  Justice  Sawyer,  referring 
to  section  1049  as  expressly  providing  that  '^an  action  is  deemed 
pending  from  the  time  of  its  commencement  until  its  final  deter^ 
mination  upon  appeal,  or  until  the  time  for  appeal  has  passed,'' 
says :  '^  By  the  express  teims  of  this  section,  therefore,  a  judgment 
is  not  final  as  to  the  subject-matter — is  not  a  final  or  conclusive 
determination  of  the  rights  of  the  parties — not  only  until  the 
final  determination  on  appeal,"  but  where  no  appeal  has  been 
taken,  ^'  until  the  time  for  appeal  has  passed.  Until  the  time 
indicated,  the  action  is  deemed  to  be  pending;  that  is  to  say, 
reipains  inconclusive,  not  finally  determined,  and  liable  io  be 
changed  or  altogether  vacated  and  annulled.  The  action  is  there- 
fore still  pending,  and  the  subject-matter  remains  mib  judiatP 
And  again :  '^  By  the  express  terms  of  the  statute  the  action  is  still 
pending  and  undetermined.  The  litigation  of  the  matter  is  not 
ended.  It  is  still  flagrant.  The  subject-matter  is  still  subjudieej 
and  a  matter  still  sub  judioe  cannot  possibly  be  res  adjudioaia 
in  any  proper  sense  of  that  phrase.  To  say  that  a  matter  «tifr 
jvdiee  is  at  the  same  time  res  adjudicatawonld  be  a  contradiction 
of  terms.  The  two  conditions  with  reference  to  the  same  sab- 
ject-matter  cannot  possibly  be  found  to  exist."  After  showing 
that  the  effect  of  an  appeal  upon  a  judgment  as  res  <u]^udioabi 
had  been  previously  settled  by  the  decisions  of  the  Supreme 
Court,  independently  of  the  provisions  of  the  Code  referred  to, 
he  then  adds :  '^But  there  can  be  no  possible  doubt,  it  seems  to 
us,  under  the  provisions  of  the  present  Code  dted,  that  a  case 
upon  appeal  is  still  pending — still  sub  judiee — until  finally 
decided,  and  that  it  cannot  be  regarded  as  rea  adjudieat€LjOr  as 
having  any  effect  as  evidence.  The  effect  or  value  of  a  judg- 
ment is  therefore  faed  by  the  Cbde  and  the  decisions  of  the 
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Supreme  Court.  This  being  so,  it  will  be  unprofitable  to  examine 
the  few  cases  cited  from  other  States,  arising  under  a  different 
practice,  and  presenting  different  conditions,  to  support  the  oppos- 
ing view.  '^  In  the  same  case  Mr.  Justice  Deady  reached  a  like 
conclusion.  Referring  to  and  quoting  section  1049,  be  tersely 
said :  "  The  effect  of  this  provision  appears  to  be,  that  the  judg^ 
ment  in  the  court  below  is  only  a  step  in  the  proceeding  to  a 
final  judgment  in  the  appellate  court,  in  case  of  an  appeal,  and 
otherwise  to  hold  it  in  suspense  as  a  ground  of  action  or  defense 
in  another  suit  until  the  time  for  taking  an  appeal  has  passed.^' 

As  section  605  applies  both  to  actions  and  suits,  if  this  be  its 
proper  construction — its  meaning  and  purpose — it  affects  judg- 
ments and  decrees  alike^  and  not  only  stays  their  execution  pend- 
ing an  appeal,  but  suspends  their  operation  for  all  purposes,  so 
that  neither  is  admissible  in  evidence  in  any  controversy  between 
the  parties.  It  reverses  the  common-law  principle  as  to  the  con- 
clusive effect  to  be  given  to  a  judgment,  until  annulled  or  set 
aside  by  the  appellate  court.  In  l^al  parlance,  the  word  ^^  pend- 
ing''  means  nothing  more  than  '^ remaining  undecided'^  {Oleann 
dening  v.  AUm,  4  N.  H.  385;  48  N.  H.  210);  and  if  the 
subject-matter  in  litigation  between  the  parties  is  pending  during 
an  appeal,  it  is  undecided,  not  finally  determined,  but  subjudice, 
and  not  res  adjvdicata,  and  therefore  cannot  have  any  effect  as 
evidence,  or  operate  as  a  bar  or  estoppel. 

In  the  absence  of  this  provision,  our  statute  substantially  pre- 
serves the  distinction  as  it  existed  at  common  law  as  to  writs  of 
error  and  trials  de  novo  in  equity  upon  appeal,  and  it  occurs  to 
me  there  are  many  reasons  why  the  distinction  should  still  be 
preserved,  and  would  be  the  better  rule  of  practice.  But  our 
duty  is  not  to  make  the  law,  but  to  expound  and  declare  it ;  and 
in  the  light  of  the  construction  given  to  section  505,  and  that 
seems  to  me  to  be  its  plain  purport  and  meaning,  I  am  con- 
strained to  think  that  the  court  committed  an  error  in  excluding 
the  decree  as  evidence,  res  adjudicah,ss  to  the  rights  of  the  par- 
ties. In  the  course  of  the  argument  something  was  said  as  to  a 
late  act  of  the  legislature  authorizing  parties  in  suits  of  equity^ 
if  they  so  preferred  and  consented,  to  try  the  case  as  an  action  at 


15 

476 

16 

87 

18 

120 

SO 

144 

16* 

40 

18*354 

22*642 

25*373 

25*374 

irr 

476 

38 

5:25 

38 

528, 

I  16    476 
42    272 


476  KeIiLKY  v.  Boubke.  [Sup.  CL 

Opinion  of  ibe  Ooort— Strahan,  J. 

law,  without  redudng  the  evideaoe  to  writing,  and  to  bring  it 
up  on  a  bill  of  exceptions,  etc.,  and  that  in  such  case  it  would  be 
treated  on  appeal  as  an  action  at  law.  That  probably  may  be 
so,  but  it  is  not  material  to  the  question  here,  for  our  statute 
makes  no  distinction  pending  an  appeal  in  respect  to  actions  or 
suits,  and  consequently  neither  a  judgment  nor  decree  would  be 
conclusive  on  the  parties  as  evidence,  until  finally  determined  on 
appeal,  or  the  time  of  appeal  has  passed. 


PHlBdBeoember?,  18B7.] 

JOHN    F,    KELLEY,    Appellant,   v.    JONATEUlN 
BOURNE,  Jb.,  et  al.,  RESPOimEirTB. 

Deed— Gbahtkb.— In  every  deed  or  gnnt  there  miut  be  »  grantee  named,  or  be 

aaoertained  by  deaoription,  ao  aa  to  diatingaiah  him  from  all  othera. 
Pabtmsbshif  Oohbidxbbd  AMD  DsFiHED.— A  partnerahip  ia  a  combination  by  two 

or  more  peraona  of  capital,  labor,  or  akill  for  the  parpoee  of  boaineaa,  fbr  their 

common  benefit. 
Case  nr  Judgment— Pabtrbbs  Ieteb  bk— The  partiea  aigning  the  agrBemail 

creating  the  "  Qrant'a  Paaa  Beal  Eatate  Aaaodation"  became  partners  inter  aa, 

for  all  the  pnrpoaea  atatod  in  the  writing. 
pABiHBBEmp  Kaxe.  —Every  partnerahip  ahonld  have  ita  proper  name  or  style.    It 

may  be  whatever  name  the  partnerahip  choosea ;  and  thia  name  need  not  be  pce- 

acribed  in  the  articlea,  or  determined  upon  by  expreaa  agreement. 
Peed  nr  Pabiiisb8hzp  Name.— A  deed  to  a  partnerahip  by  ita  firm  name  Is  not 

void. 

Appeal  from  Josephine  County,    Reversed. 

Tanner  &  Oarey^  for  Appellant. 

8.  U.  MUohdl,  and  Joseph  Simony  for  Respondents. 

Stbahan,  J. — This  suit  is  prosecuted  to  quiet  the  plaintiff's 
title  to  certain  real  property  situated  in  the  town  of  Grant's 
Pass,  in  Josephine  County,  Oregon*  The  complaint  states  the 
necessary  &ct8  to  bring  the  case  within  section  504  of  Hill's 
Code.  The  answer  denies  the  allegations  of  the  complaint,  and 
then  alleges,  in  substance,  that  long  prior  to  the  time  of  eixecut- 
ing  the  plaintiff's  deed,  viz.,  in  July,  1886,  plaintiff's  grantona^ 
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H.  B.  Miller,  C.  K.  Chancellor,  Joseph  Moss,  Solomon  Abra- 
ham, and  T.  P.  Jadson,  entered  into  a  certain  agreement  in 
writing,  by  which  said  parties  formed  themselves  into  an  asso- 
ciation or  company  for  the  purpose  of  buying,  owning,  holding, 
leasing,  selling,  mortgaging,  and  conveying  real  property,  lands, 
and  tenements  in  and  adjoining  the  town  of  Grant's  Pass,  Jose- 
phine County,  Or^on ;  and  for  the  purpose  and  with  the  power 
to  carry  out  the  purposes  of  said  association  or  company,  and 
the  agreements  of  each  of  the  members  thereof,  all  of  which 
were  duly  and  fully  set  forth  in  said  agreement  in  writing,  and 
were  well  known  by  plaintiff  when  he  acquired  his  deed  as 
allied  in  his  complaint.  That  at  the  time  said  plaintiff 
received  his  deed  from  the  aforesaid  grantors,  neither  of  said 
grantors  had  any  title  to  said  land,  except  an  undivided  equi- 
table interest  therein ;  but  said  grantors,  and  each  of  them,  had 
long  prior  thereto,  viz.,  the  fourteenth  day  of  July,  1886,  divested 
themselves  of  title  to  said  land  by  duly  executed  deeds  of  con- 
veyance thereof  to  the  said  Grant's  Pass  Real  Estate  Associa- 
tion, duly  witnessed,  acknowledged,  and  recorded,  all  of  which 
plaintiff  well  knew  at  the  time  he  received  his  alleged  deed  from 
said  pretended  grantors. 

The  said  grantors,  H.  B.  Miller,  C.  K.  Chancellor,  and 
Joseph  Moss,  were  members,  stockholders,  and  copartners  with 
Solomon  Abraham  and  T.  P.  Judson  in  said  association,  and 
that  Solomon  Abraham  and  T.  P.  Judson  entered  into  the  organ- 
ization thereof  with  said  H.  B.  Miller,  C.  K.  Chancellor,  and 
Joseph  Moss  in  good  &ith ;  and  in  consideration  of  the  deed  of 
H.  B.  Miller,  Mary  L.  Miller,  C.  K.  Chancellor,  and  Joseph 
Moss  of  the  land  above  set  forth  and  described  in  plaintiff's 
complaint,  the  said  Solomon  Abraham  and  Julia  Abraham,  his 
wife,  executed  and  delivered  to  the  said  association,  for  the  ben- 
fit  of  all  the  members  thereof,  including  the  plaintiff's  grantors, 
as  plaintiff  well  knew,  their  certain  deed  of  conveyance,  duly 
witnessed  and  acknowledged,  and  wliich  deed  was  afterwards 
duly  recorded  in  the  office  of  the  county  clerk  of  said  county,  by 
plaintiff's  said  grantors,  for  the  benefit  of  said  association,  to  all 
the  following:  described  real  estate,  viz :  (Here  follows  descrip- 
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tion  of  lands  attempted  to  be  conveyed  by  Abraham  to  the 
association.)  That  at  the  same  time,  T.  P.  Judson  and  Jennie 
Judson,  his  wife,  in  consideration  of  the  deed  of  plaintiff's  said 
grantors  to  said  Grant's  Pass  Real  Estate  Association  of  the 
land  above  set  forth  and  described  in  plaintiff's  complaint,  for 
the  benefit  of  defendant  and  other  members  thereof,  also  exe- 
cuted and  delivered  to  said  association  their  certain  deed  in 
writing,  conveying  to  said  association,  for  the  benefit  of  all  the 
members  thereof,  all  the  following-described  pieces  and  parcel 
of  land,  viz.:  (Here  follows  description  of  lands  attempted  to  be 
conveyed  by  T.  P.  Judson,  to  the  association.)  That  said  T.  P. 
Judson  executed  said  deed  in  good  faith  and  for  the  purposes 
for  which  said  association  was  formed  by  said  H.  B.  Miller, 
C.  K.  Chancellor,  Joseph  Moss,  Solomon  Abraham,  and  T.  P. 
Judson.  That  said  H.  B.  Miller  and  C.  K.  Chancellor,  Joseph 
Moss,  Solomon  Abraham,  and  T.  P.  Judson,  acting  as  said 
Grant's  Pass  Real  Estate  Association,  and  each  individual  mem- 
ber thereof  for  himself,  did,  on  the  fourteenth  day  of  July, 
1885,  make,  execute,  and  cause  to  be  recorded  in  the  o£Boe  of 
the  county  clerk  of  Josephine  County,  their  certain  power  of 
attorney,  making  and  constituting  A.  A.  Porter  and  C.  K. 
Chancellor,  two  of  the  defendants  herein,  the  attorneys  in  &ici 
for  each  of  said  parties  constituting  said  Grant's  Pass  Seal 
Estate  Association,  giving  full  power  and  authority  to  said 
attorneys  in  fact  to  sell  the  real  estate  of  said  association,  to 
make  contracts  with  purchasers  of  said  property,  and  to  receive 
payments  thereon,  and  to  do  all  things  necessary  in  connection 
with  selling  and  binding  the  conveyance  of  the  same.  That  J. 
Bourne,  Jr.,  is  the  successor  in  interest  of  Solomon  Abraham  in 
the  property  of  said  association,  by  and  through  the  assignment  of 
said  Solomon  Abraham.  Wherefore,  defendants  pray  the  court 
for  a  decree  setting  aside,  canceling,  and  forever  annulling  the 
deed  from  H.  B.  Miller  and  Mary  L.  MiUer  and  C.  K.  Oian- 
cellor  and  Joseph  Moss,  to  John  F.  Kelley,  and  that  this  suit 
be  dismissed,  and  for  costs  and  disbursements,  and  for  such 
other  and  further  relief  in  equity  as  to  the  court  may  seem  meet 
and  proper. 
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There  were  some  other  matters  set  up  in  the  answer,  but  thej 
were  on  motion  stricken  out.  The  reply  denies  the  allegations 
of  the  answer.  The  evidence  was  taken  in  writing  in  the  court 
below,  and  accompanies  the  transcript.  The  entire  case  is  there- 
fore before  us  for  examination. 

Without  particularly  noticing  the  evidence  offered  on  the  part 
of  the  plaintiff,  it  may  be  suflBcient  to  say  that  it  would  entitle 
the  plaintiff  to  the  relief  demanded,  unless  his  right  thereto  is 
defeated  by  the  new  matter  set  up  in  the  answer,  and  the  evidence 
offered  in  support  thereof.  Our  attention,  therefore,  will  be  first 
directed  to  that  part  of  the  case. 

1.  Among  other  items  of  evidence  offered  by  the  defendants 
is  an  agreement  in  writing  signed  by  Solomon  Abraham,  H.  B. 
Miller,  C.  K.  Chancdlor,  Joseph  Moss,  and  T.  P.  Judson,  dated 
July  11,  1886,  whereby  the  Grant's  Pass  Real  Estate  Associa- 
tion was  formed.  The  substance  of  that  agreement  is  as  fol- 
lows :  ''  Know  all  men  by  these  presents,  that  the  undersigned, 
Solomon  Abraham,  H.  B.  Miller,  C.  K.  Chancellor,  Joseph 
Moss,  and  T.  P.  Judson,  all  residents  and  citizens  of  the  State 
of  Or^on,  have,  for  mutual  benefit  and  profit,  formed,  and  by 
these  presents  do  form  themselves  into  an  association,  under  the 
name  of  'The  Grant's  Pass  Real  Estate  Association.'  The  pur- 
poses of  this  association  are,  and  shall  be,  in  the  name  and  for 
the  use  and  benefit  of  said  association,  to  buy,  purchase,  own, 
hold,  improve,  lease,  sell,  mortgage,  and  convey  real  property, 
lands,  and  tenements  in  and  adjoining  the  town  of  Grant's  Pass, 
in  Josephine  County,  State  of  Oregon ;  and  to  do  and  perform 
all  and  every  act  and  thing  in  and  about  the  premises  requisite 
and  necessary  for  the  purposes  above  mentioned.  In  all  pur- 
chases, sales,  and  proceeds  of  the  same,  leases,  rents,  and  profits, 
of  property  hereunder  required,  sold,  leased,  or  conveyed,  the 
interest  of  the  respective  parties  to  this  instrument  and  agree- 
ment shall  be  as  follows,  unless  otherwise  expressly  stated  and 
specified  to  the  contrary;  that  is:  The  interests  of  Solomon 
Abraham  shall  in  all  things  herein  mentioned  be  seven  four- 
teenths; the  interest  of  H.  B.  Miller,  C.  K.  Chancellor,  and 
Joseph  Moss  together  shall  be  six  fourteenths;  and  the  interest 
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of  T.  P.  Jadson  shall  be  one  fourteenth.  This  contract  and 
agreement  shall  go  into  efieot  upon  the  fall  and  final  signing  of 
the  same/'  It  was  signed  and  sealed  by  all  the  parties  thereto, 
on  the  day  above  specified. 

^  On  the  fourteenth  day  of  July,  1885,  T.  P.  Judson  and  wife 
made  a  deed  to  the  Grant's  Pass  Beal  Estate  Association,  whereby 
they  attempted  to  convey  certain  real  property  in  the  town  of 
Grant's  Pass  to  said  association.  On  the  same  day  H.  B.  Miller 
and  wife,  Chas.  K.  Chancellor,  and  Joseph  Moss  made  a  like 
deed  to  certain  other  real  property  in  said  town  to  said  associa- 
tion; and  on  the  thirteenth  day  of  July,  1885,  Solomon  Abra- 
ham and  wife  made  a  deed  to  said  association,  attempting  to 
convey  to  it  another  parcel  of  land  situated  in  said  town.  On 
the  sixteenth  day  of  January,  1886,  Solomon  Abraham  and  wife 
conveyed  all  their  interest  in  the  real  property  of  the  Grant's 
Pass  Beal  Estate  Association  to  the  defendant  Jonathan  Bonme^ 
Jr.;  and  on  the  twenty-fourth  day  of  August,  1886,  H.  B.  Miller 
and  wife^  C.  K.  Chancellor,  and  Joseph  Moss  conveyed  to  the 
plaintiff  the  same  real  property  which  they  had  theretofore 
included  in  their  deed  to  the  Grant's  Pass  Beal  Estate  Associa- 
tion. The  land  described  in  this  last-named  deed  is  the  only 
land  in  controversy  in  this  suit. 

It  is  claimed  by  appellant's  counsel  that  a  deed  without  a 
grantee  named  therein  is  simply  void,  and  that  the  attempted 
conveyance  to  the  Grant's  Pass  Beal  Estate  Association  was 
ineffectual  to  create  any  interest  whatever  in  the  real  estate 
attempted  to  be  conveyed,  either  in  the  association  collectively, 
or  the  individuals  composing  it.  To  sustain  his  contention  be 
cites  these  cases :  Oerman  Land  Association  v.  SchoBety  10  Minn. 
331;  /8foanev.JfcQmaAy,40hio,  167;  ./adbonv.O^ry,  8  Johns. 
385;  Trustees  Baptist  Association  v.  Hart^s  Eafrs,  4. Wheat  1; 
Kain  V.  Oibboneyy  101  U.  S.  362 ;  Zeissweiss  v.  JameSy  63  Pa. 
St.  465;  Harriman  v.  Southaniy  16  Ind.  190;  White  v.  Howard^ 
46  N.  Y.  145;  Bundy  v.  BirdsaU,  29  Barb.  31;  ifora?  v. 
McGlynn,  88  N.  Y.  357;  3  Washburn  on  Beal  Property,  264, 
265.  Many  of  these  cases  hold,  in  effect,  that  a  voluntary  asso- 
ciation of  persons  unincorporated  have  no  l^al  capacity  to  take 
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or  hold  real  property.  And  it  is  elementary  law  that  in  every 
deed  or  grant  there  must  be  a  grantee  named  or  be  ascertained 
by  description  so  as  to  distinguish  him  from  all  others.  {Sim- 
mons V.  Spraity  20  Fla.  495 ;  Jaekaon  ex  dem.  Potter  v.  Sisaon,  2 
Johns.  Cas.  321 ;  Tr€66  v.  Den,  17  How.  676;  Thcmuiay.  Inhcxbit' 
ants  of  Marshjieldy  10  Pick.  364;  The  Ministers  and  ISders  v. 
Veedcr,  4  Wend.  497;  DmdhiU  v.  mnsm^  63  Mo.  263;  Wins- 
low  V.  WinsUyWy  52  Ind.  8.)  But  under  the  facts  disclosed  by 
this  record,  it  is  not  perceived  how  these  authorities  aid  the 
plaintiff.  Without  the  contract  of  July  11,  1885,  they  would  be 
conclusive  as  to  the  invalidity  of  the  deeds;  but  that  contract, 
we  think,  renders  them  inapplicable.  It  is  contended  by  defend- 
ants' counsel  that  the  signing  of  the  agreement  of  July  11th 
made  and  constituted  the  parties  and  associates  therein  partners, 
under  the  firm  name  of  "The  Grant's  Pass  Real  Estate  Associa- 
tion," for  the  purpose  therein  defined. 

2.  A  partnership  is  defined  to  be  a  combination  by  two  or 
more  persons  of  capital,  labor,  or  skill,  for  the  purpose  of  busi- 
ness for  their  common  benefit  (Parsons  on  Partnership,  6) ;  or 
in  the  language  of  another  author :  "  A  partnership,  often  called 
a  copartnership,  is  usually  defined  to  be  a  voluntary  contract 
between  two  or  more  competent  persons  to  place  their  money, 
effects,  labor,  and  skill,  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  with  the  understanding  that  there  shall  be  a 
communion  of  the  profits  thereof  between  them  "  (Story  on  Part- 
nership, §  2);  or  in  the  language  of  still  another  eminent  Ameri- 
can author:  *'A  partnership  is  a  contract  of  two  or  more- 
competent  persons  to  place  their  money,  eflfects^  labor,  and  skilly 
or  some  or  all  of  them,  in  lawful  commerce  or  business,. and' ta 
divide  the  profits  and  bear  the  loss  in  certain  proportions.'*  (a 
Kent  Com.  23.)  As  to  whether  the  persons  signing  this  agree-^ 
ment  were  partners  tn^er  «e  depends  on  the  intention  of  the  pari- 
ties to  be  gathered  from  the  contract.  {lAnilder  v.  MUHUhy  47 
111.  178;  Niehoff  v.  Dudley^  40  HI.  406;  Steoens  v.  Famet,  24 
111.  483;  B(Mms  v.  LasweU,  27  111.  364;  Outier  v.  Estate  of 
Thomas,  25  Vt.  73.)  This  agreement  contains  every  essential 
element  to  constitute  a  partnership,  and  such  was  its  manifest 
XV.  Ob.— 81. 
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purpose.  It  is  true  it  is  not  declared  in  so  many  words  in  the 
agreement  itself  that  such  was  its  purpose^  or  that  such  should 
be  its  effect ;  but  this  was  not  necessary.  The  court  will  declare 
the  legal  effect  of  the  agreement.  And  in  this  case  it  was  to  con- 
stitute the  parties  signing  it  partners  inter  «e,  for  all  of  the  pur- 
poses specified  in  the  writing. 

3.  But  it  is  claimed  on  the  part  of  the  appellant  that  conced- 
ing this  to  be  so^  it  does  not  help  the  respondents;  that  the 
attempt  to  convey  to  them  by  their  firm  name  of  "The  Grant's 
Pass  Real  Estate  Association/'  transferred  no  interest,  either 
legal  or  equitable,  to  the  individuals  composing  the  firm,  in  the 
real  estate  included  in  said  deeds.  It  is  not  questioned  but  what 
partnerships  may  be  formed  and  exist  in  this  State  for  the  pur- 
pose of  buying,  selling,  leasing,  and  improving  real  property,  or 
to  do  any  of  the  things  specified  in  this  writing;  but  the  plaint- 
iff's contention  is  as  to  what  is  the  proper  form  or  method  for 
carrying  into  effect  such  projects.  The  only  objection  suggested 
or  urged  against  the  method  which  appears  to  have  been  adopted 
'in;this  case  is,  that  the  persons  composing  this  firm  could  not 
•acquire  an  interest  in  real  property  in  their  firm  name.  "Every 
partnership  should  have  its  proper  name  or  style.  It  may  be 
whatever  name  the  partnership  chooses;  and  this  name  need  not 
be  prescribed  in  the  articles  or  determined  upon  by  express 
.ftgreementf."  (Parsons  on  Partnership,  137.)  "The  law  does 
not  require  that  it  should  contain  the  names  of  all  {Le  Boy  v. 
.jJahnsoUy  2  Peters,  297\  or  any  of  the  partners.  It  may  be  a. 
>name  appropriate  to  a  corporation,  as  the  'Citizens'  Bank,'  the 
'' Union  Towing  Co.,*  «...  or,  indeed,  any  name  that  the  parties 
see  fit  to  give  it,  and  may  change  it  ad  lUMumJ'  (1  Collyer  on 
Partnership,  287,  n.  3.)  So  in  Orawford  v.  Collins,  45  Barb. 
269,  it  is  said:  "This  action  ^vas  properly  brought  in  the 
individual  names  of  the  plalntifls;  they  were  the  persons  who 
composed  the  firm  known  as  the  '  Union  Towing  Co.,'  the  real 
owners  of  the  debt,  and  the  legal  holders  of  the  bond.  The  par- 
ties to  a  partnership  may  give  it  just  such  name  as  they  please, 
and  all  contracts,  obligations,  or  notes,  made  or  given  to  such 
firm;  ijaay  be  prosecuted  in  the  individual  names  of  its  members." 
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The  question  is  therefore  presented  for  our  consideration 
whether  or  not  the  deeds  made  to  the  Grant's  Pass  Real 
Estate  Association  vested  in  the  partners  composing  that  as- 
sociation any  title,  either  legal  or  equitable,  to  the  lands 
described  in  said  deeds.  In  other  words,  is  a  deed  to  a  partner- 
ship by  its  firm  name  void?  This  question  must  be  determined 
by  a  reference  to  the  authorities.  In  Ferris  v.  Blackledge,  71 
N.  C.  492,  the  deed  had  been  made  to  "Murray,  Ferris  &  Co.," 
and  not  to  the  partners  by  their  individual  names,  and  it  was 
held  that  the  deed  for  land  was  not  for  that  reason  void  any 
more  than  a  bond  for  the  payment  of  money  was ;  that  it  was 
a  latent  ambiguity,  which  might  be  explained  by  parol.  It  was 
further  said  that  this  mode  of  making  a  deed  is  a  careless  one, 
and  might  be  insecure,  but  the  deed  was  not  void.  So  in  Sherry 
V.  Gilmore,  58  Wis.  324,  the  same  principle  is  announced.  In 
that  case  the  deed  was  made  to  "Gilmore  &  Ware,''  and  the 
court  held  that  a  firm  name  is  always  held  sufficient  to  designate 
the  true  name  of  all  the  persons  composing  the  firm ;  that  there 
did  not  seem  to  be  any  reason  for  holding  that  a  partnership  in 
making  a  purchase  of  real  estate  for  the  benefit  of  the  firm 
might  not  do  so  in.  the  same  manner  that  they  made  their  other 
purchases,  viz.,  in  the  firm  name;  and  to  sustain  this  view  the 
court  cited:  Shaw  v.  Loud,  12  Mass.  447;  Stroman  v.  RoUen-' 
buryy  4  Desaus.  Eq.  267;  The  Lady  Superior  v.  McNamara,  3 
Barb.  Ch.  380;  NewUm  v.  McKay,  29  Mich.  1;  Staak  v. 
SigeUcow,  12  Wis.  234-242;  Hogg  v.'odom,  Dud.  (Ga.)  185;  to" 
which  may  be  added  3Ior8e  v.  Carpenter,  19  Vt.  613.  So  in  a 
lecent  English  treatise  (Rules  for  the  Interpretation  of  Deeds, 
by  Howanl  Warburton  Elphinstom,  p.  126)  the  same  rule  is 
thus  stated:  "Where  a  firm  is  made  a  party  to  a  deed,  evi- 
dence is  admissible  to  show  who  in  fact  constituted  the  firm 
at  that  time."  (Lindley  on  Partnership  [4th  ed.]  208 ;  Oar^ 
ruthera  v.  Sheddon,  6  Taunt.  14;  Maughan  v.  Sharpe,  17  Com. 
B.  N.  S.  443;  Pridvnck  v.  Foley,  43  Law  J.  Com.  P.  N.  S. 
190.) 

The  general  tendency  of  these  authorities  is  to  hold  that  the 
name  of  a  partnership  is  nothing  more  than  a  conventional  mode 


484  Phipps  v.  Taylob.  [Sap.  Ct 


15  484 
17  445 
17    446 


15 

484 

36 

622 

36 

584 

15 

484 

88 

i{49 

Points  decided. 


of  designating  the  persons  composing  the  finn,  and  that  such 
firm  may  transact  all  the  partnership  business  in  the  firm  name. 
Still  I  have  been  unable  to  find  an  adjudged  case  where  it  has 
been  held  that  a  partnership  might  take  the  title  to  land  in  its 
firm  name,  when  such  firm  name  did  not  contain  the  surname 
of  one  or  more  of  the  partners.  But  under  any  view  of  the  sub- 
ject, such  firm  could  contract  for  the  purchase  of  land  in  its  firm 
name,  and  if  the  deeds  read  in  evidence  were  ineffectual  as  con- 
veyances of  the  legal  title  to  the  firm,  they  were  valid  and  bind- 
ing as  contracts  to  convey,  and  created  an  equitable  estate  in  the 
land  described.  This  equity  defeats  the  plaintiff's  suit  Under 
these  deeds  this  land  in  equity  is  a  partnership  property,  and 
must  be  dealt  with  as  such. 

It  follows  that  the  decree  of  the  court  below  must  be  reversed, 
and  the  suit  dismissed,  without  prejudice  to  any  other  remedy 
which  any  of  the  parties  may  wish  to  pursue. 
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^^%    ROBERT  PHIPPS  et  al..  Respondents,  G.  A.  TAYLOB 
AND  H.  C.  SLOCUM,  Appellants. 


BsPLEvnr^VEBDicT— JuDOXEirr.— In  an  action  of  repleTin,  a  Terdict  is  insoffi- 
T.1  dent  to  authorize  a  Judgment  for  either  party  which  finds  that  the  plaintiff  Is 

40     8o|  entitled  to  three  fifths  of  each  and  every  pile  of  lumber  described  in  complaint, 

I  16   481  or  the  value  thereof,  and  that  the  remainder  belongs  to  plaintiflk.    Beplevin 

f4«    222  ^u  not  lie  for  an  undivided  part  of  a  number  of  piles  of  lumber.    [Ottille  v. 

Wotig  Fookf  13  Or.  577,  approved  and  followed.) 
Bame.  —When  the  plaintiff  alleged  that  he  was  the  owner  and  entitled  to  the  posses- 
sion of  the  property  in  controversy,  which  .allegations  were  denied,  a  verdict  is 
Insufficient  to  authorize  a  judgment  which  is  silent  as  to  the  ownership  of  the 
property.    It  leaves  that  issue  undetermined. 
AuiEBNATiVB  JuDOXENT.-^In  su  actiou  of  replevin,  a  plaintiff  is  only  entitled  to  an 
alternative  judgment  upon  a  verdict  in  his  favor,  if  the  property  has  not  been 
delivered  to  him.    If,  during  the  progress  of  the  action  the  property  has  been 
delivered  to  him.  a  judgment  in  his  favor  settles  his  right  to  it,  and  it  then  being 
in  his  possession,  the  alternative  judgment  is  unauthorized.    (Hiirs  Oode, 
I  2U.) 
Basob.— In  said  action,  the  plaintiff  may  recover  distinct  parcels,  or  a  part  of  the 
separate  articles  sued  for,  and  the  defendant  prevail  as  to  the  others ;  but  he 
cannot  recover  undivided  portions  of  entire  acd  distinct  lots. 
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Goers— SsonoN  549  of  Hill's  Godb.— Oosts  aro  allowed,  of  eonne,  to  the  plaint* 
iff  upon  a  judgment  in  his  favor ;  bat  if  in  such  action  he  reoover  property 
or  the  yalne  as  established  on  the  trial,  and  damages  for  detention,  in  all  less 
than  fifty  dollars,  he  shall  recover  no  more  costs  and  disbonements  than  the 
sum  of  such  Talne  and  damages. 

Appeal  from  Douglas  County.    BeversecL 

/.  W.  Hamilion,  for  Appellanta. 

W.  jB.  WilKa,  for  Respondents. 

Strahak,  J. — This  is  an  action  of  replevin*  The  property 
sought  to  be  recovered  is  fifty-five  thousand  feet  of  lumber  piled 
in  the  mill  and  mill-yard  at  Gumey's  Mill,,  in  Douglas  County, 
Oregon.  The  lumber  was  distributed  in  from  twelve  to  fifteen 
separate  piles,  and  each  lot  is  particularly  described  in  the  com- 
plaint, and  the  entire  quantity  is  allied  to  be  of  the  value  of 
five  hundred  dollars.  The  defendants  all^  in  their  answer, 
aft;er  denying  the  taking  as  wrongful,  and  denying  each  of  the 
other  allegations  specifically,  that  G.  A.  Taylor  at  said  time  was 
sheriff  of  Douglas  County,  Or^on,  and  the  other  defendant  was 
his  deputy ;  that  at  said  time  one  William  Trask  was  the  owner 
of  about  thiiteen  thousand  feet  of  said  lumber,  and  Voltair 
Gumey  was  the  owner  of  the  residue.  The  answer  then  alleges 
facts  showing  a  seizure  of  Voltair  Gumey's  interest  in  all  of 
said  lumber,  under  and  by  virtue  of  an  execution  against  him 
and  G.  W,  and  K  M.  Gurney,  issued  out  of  the  Circuit  Court 
of  Douglas  County,  Oregon,  in  favor  of  William  Trask,  for 
$1 1 7.50,  with  interest  and  costs.  The  answer  demanded  a  return 
of  the  whole  of  said  property  to  the  defendants,  which  had  been 
replevied  from  them  soon  aft«r  said  action  was  commenced. 
The  reply  denied  that  either  Trask  or  Gumey  owned  any  part 
of  said  lumber.  Upon  a  trial  before  a  jury,  the  following  vei  - 
diet  was  returned:  "We  the  jury  in  the  above-entitled  cause 
find  that  the  defendants  are  entitled  to  the  following  described 
property  in  the  plaintiffs'  complaint  described,  to  wit:  (3-5) 
Three  fifths  of  each  and  every  pile  or  clear  of  lumber  described 
in  plaintiff'  complaint,  or  its  value  thereof,  and  remainder 
belongs  to  the  plaintif^/^ 
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Upon  the  return  of  this  verdict  the  defendants  moved  for 
judgment  in  their  favor,  and  against  the  plaintiffs  for  the  return 
of  all  of  said  lumber,  or  for  the  sum  of  three  hundred  dollars, 
the  value  thereof,  in  case  delivery  could  not  be  had,  and  for 
costs  and  disbursements*  At  the  same  time  the  plaintiffs  moved 
for  a  judgment  in  their  favor  for  two  fifths  of  each  pile  of  lumber 
described  in  the  complaint,  or  for  the  sum  of  two  hundred  dol- 
lars, the  value  thereof,  in  case  delivery  could  not  be  had,  and 
for  costs  and  disbursements.  The  court  rendered  a  judgment  in 
favor  of  the  plaintiffs  as  requested  in  their  motion,  and  taxed 
their  costs  at  $94.17.  The  court  then  rendered  a  further  judg- 
ment in  favor  of  the  defendants  and  against  the  plaintiffs,  to  the 
efioct  that  they  recover  a  judgment  against  Robert  Phipps  and 
Cyrus  Smith ;  that  they  are  entitled  to  the  possession  of  three 
fifths  of  the  property  described  in  the  plaintifis'  complaint,  or 
its  value,  to  wit,  three  hundred  dollars,  and  that  execution  issue 
therefor.  From  this  judgment  defendants  have  appealed  to  this 
court.  There  is  no  bill  of  exceptions  in  the  record,  and  there  is 
no  question  of  law  presented  by  the  pleadings.  The  only  ques- 
tion discussed  on  the  argument  was  what  judgment  ought  the 
oourt  to  have  rendered,  if  any,  on  the  verdict  of  the  jury. 

1.  The  first  inquiry  to  which  our  attention  must  be  directed 
is  whether  the  verdict  was  sufficient  to  enable  the  court  to  render 
any  judgment  in  the  cause  in  favor  of  either  party.  Hill's 
Code,  section  214,  prescribes,  in  substance,  what  the  verdict 
shall  contain  in  this  class  of  actions  as  follows :  '^  In  an  action 
for  the  recovery  of  specific  personal  property,  if  the  property  has 
not  been  ddivered  to  the  plaint^,  or  the  defendant  by  his  answer 
claim  a  return  thereof,  the  jury  shall  assess  the  value  of  the 
property,  if  their  verdict  be  in  favor  of  the  plaintiff,  or  if  they 
find  in  favor  of  the  defendant,  and  that  he  is  entitled  to  a  return 
thereof,^^  etc. 

In  this  action  the  plaintiffs  claimed  to  be  the  owners,  and  to 
have  the  right  to  the  possession  of  the  entire  property  in  contro- 
versy ;  but  it  appears  from  the  verdict  of  the  jury  that  they  were 
only  entitled  to  the  possession  of  an  undivided  part  thereof. 
This  part  had  not  been  separated  or  severed  firom  the  entire  lots 
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or  piles^  but  included  an  uudivided  portion  of  each.  In  such 
case  replevin  will  not  lie.  {Exnny  v.  Qremy  32  Mich.  310; 
Price  V.  Taney's  Adm\  18  Ala,  21 ;  Parsons  v.  Boyd,  20  Ala. 
112;  KimbaU  v.  Thompson^  4  Mass.  441 ;  Hart  v.  Fitzgerald^  2 
Mass.  609 ;  Lacy  v.  Weaver y  49  Ind.  373 ;  Ahoood  v.  Ruckman^ 
21  III  200;  Parker  v.  Oarriscm,  61  111.  250;  Sargent  v.  Cbur- 
rier,  66  111.  245;  GmOe  v.  Wang  Fook,  13  Or.  577.)  Upon  the 
point  now  under  discussion,  we  might  well  have  placed  our 
decision  on  the  authority  of  Ouille  v.  Wong  Fooky  supray  alone. 
It  is  decisive  of  the  point  as  to  the  insufficiency  of  this  verdict 
to  authorize  a  judgment  in  favor  of  the  plaintiff!  In  that  case 
the  plaintiff^  brought  replevin  for  "sixty-eight  head  of  hogs  on 
the  macadamized  road  in  said  county,  on  the  place  formerly 
kept  by  Wong  Fook;"  and  the  jury  found  that  the  plaintiff 
was  entitled  to  "that  portion  of  the  property  described  in  the 
complaint,  to  wit,  forty-nine  hogs."  This  verdict  was  insuffi- 
cient to  support  a  judgment  for  forty-nine  of  the  hogs  described 
in  the  complaint. 

2.  But  this  verdict  is  insufficient  for  another  reason.  By  the 
complaint  the  plaintiffB  claimed  to  be  the  owners  of  the  lumber 
in  controversy,  as  well  as  to  be  entitled  to  its  possession.  The 
verdict  is  silent  as  to  the  ownership  of  the  property,  and  that 
issue  remains  undetermined.  In  such  ease  no  judgment  can  be 
rendered  for  the  plaintiffs.  {Bemus  v.  Beekman,  3  Wend.  668 ; 
Emmons  v.  Dcwe,  2  Wis.  235 ;  Heeron  v.  Beekmthy  1  Wis.  27 ; 
Beemis  v.  Wyliey  19  Wis.  318 ;  Appkton  v.  BarreUy  22  Wis.  568 ; 
MacheUe  v.  WanksSy  1  Colo.  225.) 

3.  But  if  the  verdict  had  been  in  proper  form,  the  judgment 
is  erroneous.  By  the  express  provisions  of  the  Code  (§  214, 
supra)y  the  plaintiff  is  only  entitled  to  the  alternative  judgment 
if  the  property  has  not  been  delivered  to  him.  If  during  the 
progress  of  the  action  it  had  been  delivered  to  him,  and  the 
finding  is  in  his  favor  as  to  the  title  to  the  property  when  that 
is  in  issue,  and  the  right  to  the  possession,  the  judgment  is  that 
he  recover  the  particular  property,  and  in  a  proper  case  his 
costs.  The  property  being  then  in  his  possession,  and  his  right 
and  title  conclusively  settled  by  the  judgment^  there  is  no  occa- 
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sion  or  autboritj  for  an  alternative  judgment.  {MeriU  v.  BuUer, 
18  Mich.  294;  BladcweU  v.  AisUm,  18  Ind.  425;  Ward  v.  ifcw- 
ier9on,  10  Kan.  77;  FUxhugh  v.  WiTnan,  9  N.  Y.  569.) 

4.  Inasmuch  as  there  must  be  a  new  trial  in  this  case,  I 
think  proper  to  add  that  we  must  not  be  understood  as  holding 
that  in  an  action  of  replevin  the  plaintiff  may  not  recover  some 
of  the  separate  articles  or  distinct  parcels  of  the  property  in 
controversy^  and  the  defendant  prevail  as  to  others ;  but  they 
must  be  separate  and  distinct  articles  or  parcels^  capable  of 
description  and  identification,  and  not  undivided  portions  of 
separate  or  entire  and  distinct  lots.  {PraU  v.  Tucker,  67  111. 
346;  WiUiama  v.  Beede,  15  N.  H.  483;  aXeefe  v.  Keaoffg,  15 
111.  347;  Poo}'  V.  WoodU)um,  25  Vt.  234;  PatveU  v.  ITinsdak, 
5  Mass.  342;  Edelen  v.  ITwmpam,  2  Har.  &  G.  31.) 

5.  Upon  this  appeal  counsel  discussed  the  question  of  costs  to 
some  extent,  where  the  jury  find  for  the  plaintiff  as  to  a  por- 
tion of  the  property  and  for  the  defendant  as  to  another  portion. 
In  the  absence  of  a  statute  fixing  the  rule,  the  authorities  seem 
to  hold  that  in  such  case  it  would  be  the  duty  of  the  court  to 
apportion  the  costs  equitably  between  the  parties.  {Powell  v. 
HinsdaUy  supra;  Poor  v.  Woodbum,  supra);  but  our  statute 
provides  in  what  cases  parties  recover  costs.  (HilPs  Code,  §  549.) 
Under  that  section  costs  are  allowed  to  the  plaintiff,  of  course^ 
upon  a  judgment  in  his  favor,  among  other  cases,  in  an  action 
for  the  recovery  of  personal  property ;  but  in  such  action,  if  the 
plaintiff  recover  property,  or  the  value  thereof,  as  established  on 
the  trial,  and  damages  for  the  detention  of  the  same,  in  all  less 
than  fifty  dollars,  he  shall  recover  no  more  costs  and  disburse- 
ments than  the  sum  of  such  value  and  damages.  Section  551 
of  Hill's  Code  allows  costs  to  the  defendant,  of  course,  in  the 
actions  enumerated  in  section  549,  ^'unless  the  plaintiff  be  enti- 
tled to  costs  therein."  Under  these  sections  there  is  no  room 
for  a  division  of  costs.  They  belong  of  right  to  one  party  or  the 
other,  to  be  determined  by  the  court  as  the  facts  appear. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  to  the 
court  below  for  a  new  triaL 


Dec.  1887.]  At>atr  v.  Lenox.  489 

opinion  of  the  Court  — -Thayer,  J. 
[IKled  December  19, 1867.] 

B.  A,  OWENS  ADAIR,  Respondent,  v.  DAVID  LENOX, 

Appellant. 


KaooTZABLX  Pafxb— DsFiNBB  TO  Aohokb  upon. —The  maker  of  a  nej 

promissory  note  cannot  defend  against  an  action  thereon  in  favor  of  an  indorsee 
for  yalne,  on  the  ground  that  it  was  paid  to  a  former  indorsee,  even  though  the 
transfer  to  the  plaintiff  in  the  action  was  made  after  the  note  was  due. 

8a]sb. — The  rule  that  the  transfer  of  an  overdue  note  is  made  subject  to  all  equities 
existing  between  the  original  parties  does  not  extend  to  matters  arising  subse- 
quent to  the  making  of  the  note,  and  not  afiGdcting  the  contract,  as  originally 
made. 

Bamk.  —  A  note  once  negotiable  remains  so  until  it  is  paid ;  the  fsct  that  it  becomes 
overdue  does  not  destroy  its  negotiability. 

Bamb. — It  is  the  duty  of  the  maker  of  such  paper  to  aee  to  it  that  the  payee  has  it  in 
possession,  and  to  take  it  up  when  he  p^ys  it. 

Appeal  from  Douglas  County.  ,;(. 

W.  B.  WUOsy  for  Respondent 

/.  C.  FuUerton,  and  /.  W.  JBamiUUm,  for  Appellant. 

Thayer,  J. — This  appeal  oomes  here  from  a  judgment  of  the 
Circuit  Court  for  the  county  of  Douglas.  The  respondent 
brought  an  action  in  that  court  against  the  appellant  upon  a 
promissory  note  for  $324.16,  executed  by  the  appellant  January 
2,  1886,  payable  to  the  order  of  Caro  &  Brothers,  at  Roseburg, 
Douglas  County,  Oregon,  one  day  after  date,  with  interest  at 
ten  per  cent  per  annum,  and  indorsed  by  them  on  the  sixth  day 
of  July,  1886,  to  one  W.  F.  Owens.  Said  Owens,  on  the  twenty- 
third  day  of  July,  1886,  indorsed  the  note  to  the  respondent. 
The  defense  interposed  by  the  appellant  was  payment  made  by 
him  to  said  W.  F.  Owens  on  the  twenty-fourth  day  of  August, 
1886.  The  case  was  tried  by  jury,  who  rendered  a  verdict  for 
the  respondent  for  the  amount  of  the  note  and  interest,  and 
upon  which  the  judgment  appealed  fi*om  was  entered. 

The  main  question  in  the  case  is,  whether  the  payment  to 
W.  F.  Owens,  conceding  the  transaction  between  the  appellant 
and  Owens  would  have  amounted  to  payment  had  the  latter  at  the 
time  been  the  holder  of  the  note,  constituted  a  legal  payment  of 
the  note.    The  respondent  testified,  as  a  witness  in  the  case,  tha^ 
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on  the  twenty-third  day  of  July,  1886,  she  signed  a  note  for 
five  thousand  dollars  as  secority  for  said  W.  F.  Owens,  and  that 
he  got  the  money  on  it,  and  gave  her  the  note  in  soit,  with  other 
notes,  as  security  for  anything  she  might  have  to  pay  on  the  five- 
thousand-dollar  note;  that  she  afterwards  had  to  pay  the  latter 
note;  that  the  first  time  she  notified  the  appellant  that  she  owned 
the  note  in  suit,  or  gave  him  any  notice  regarding  it,  was  on  the 
eighth  day  of  November,  1886.  Simon  Caro,  one  of  the  firm 
of  Caro  &  Bros.,  testified  that  he  indorsed  the  note  in  suit  to 
W.  F.  Owens  for  collection,  which  was  the  only  interest  said 
Owens  had  in  it.  The  appellant  testified  that  he  paid  the  note 
sued  on  to  W.  F.  Owens  in  full,  by  hauling  him  his  crop  of 
wheat  for  the  year  1886;  that  he  finished  hauling  along  about 
the  latter  part  of  August  of  that  year ;  that  the  reason  that  he 
did  not  take  the  note  up  immediately,  or  at  least  demand  it,  was 
because  Owens  told  him  he  had  the  note  from  the  Caros,  and  lie 
paid  it,  not  doubting  but  that  it  was  all  right  to  pay  it;  that  he 
had  no  notice  that  respondent  claimed  any  interest  in  it,  until 
along  in  November,  1886,  when  her  attorney  wrote  to  him  about 
it. 

The  court  instructed  the  jury  to  the  eflect  that  any  payment 
made  upon  the  note  to  W.  F.  Owens,  after  he  transferred  it  to 
respondent,  was  no  defense,  and  refused  to  instruct  them  that,  iu 
case  the  transfer  was  made  to  respondent  after  it  became  due,  the 
appellant  was  entitled  to  notice  of  it ;  and  that  if,  before  notice 
of  the  transfer,  the  appellant  paid  the  amount  of  the  note  in  pay- 
ment thereof  to  W.  F.  Owens,  it  was  a  defense  to  the  action. 
To  the  instruction  given,  and  refusal  to  give  the  others  respect- 
ively, the  appellant's  counsel  saved  an  exception,  which  presents 
the  matter  to  be  determined. 

The  whole  question  resolves  itself  into  this :  If  the  payee  of 
a  negotiable  promissory  note  indorses  it  to  a  third  person  after 
it  becomes  due,  and  the  latter  subsequently  indorses  it,  for  vahip, 
to  a  holder,  will  a  payment  by  the  maker  to  such  third  person, 
intended  as  a  payment  of  the  note,  made  after  his  indorsement 
to  the  holder,  but  without  notice  thereof,  constitute  a  valid  pay- 
ment of  the  note?    The  counsel  for  the  appellant  contends  that 
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it  Will,  aud  he  relies,  I  think,  entirely  upon  the  provision  con- 
tained in  section  28  of  the  Civil  Code  of  this  State,  which  reads 
as  follows :  "  In  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  be  without  prejudice  to  any  set- 
off, or  other  defense  existing  at  the  time  of,  or  before  notice  of 
the  assignment;  but  this  section  shall  not  apply  to  a  negotiable 
promi3sory  note  or  bill  of  exchange  transferred  in  good  faith  and 
upon  good  consideration  before  due.'* 

The  counsel  has  cited  a  number  of  cases  from  the  different 
States  in  which  a  similar  provision  of  statute  has  been  adopted, 
in  which  it  has  been  construed  as  applicable  to  promissory  notes 
transferred  after  due.  That  construction  has  been  adopted  in  the 
cases  referred  to  by  construing  the  negative  words, "  but  this  section 
shall  not  apply  to  a  n^otiable  promissory  note,"  etc.,  as  imply- 
ing the  affirmative,  that  a  n^otiable  promissory  note  or  a  bill  of 
exchange,  transferred  after  due,  stands  upon  the  same  footing 
of  an  assignment  of  a  thing  in  action;  and  in  an  action  by  the 
holder,  shall  subject  the  same  to  any  set-off,  etc.,  "existing 
before  notice  of  the  transfer."  But  I  am  not  willing  to  assent 
to  that  view.  The  cases  referred  to,  in  my  opinion,  were  not  well 
considered.  In  order  to  ascertain  how  far  a  negative  provision 
implies  an  affirmative  one,  its  nature  and  object  must  be  inquired 
into.  Section  27  of  the  Civil  Code  of  this  State,  provides  that 
"every  action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest,"  except  in  some  particular  cases  referred  to  therein. 
Mr.  Pomeroy,  in  commenting  upon  the  two  sections,  says  they 
do  not  change  existing  law  as  to  defenses  under  the  circum- 
stanced mentioned  therein.  Taking  the  two  together,  the  plain 
interpretation  of  them  is  that  the  "assignee  of  a  thing  in  action 
must  sue  upon  it  in  his  own  name,  but  this  change  in  the  practice 
shall  not  work  any  alteration  of  the  actual  rights  of  the  parties; 
the  defendants  are  still  entitled  to  the  same  defenses  against  the 
assignee  who  sues  which  they  would  have  had  if  the  former  rule 
had  continued  to  prevail,  and  the  action  had  been  brought  in 
the  name  of  the  assignor,  but  to  no  other  or  different  defenses." 
In  other  words,  the  section  must  be  interpreted  as  though  it  read 
as  follows :  ^'  In  the  case  of  the  assignment  of  a  thing  in  action, 
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the  acdoQ  of  the  assignee  shall  be  without  prejudice  to  any  set- 
off, or  other  defense  (now  allowed)  existing  at  the  time  of,  or 
before  notice  of  the  assignment,  which  would  have  been  avail- 
able to  the  defendant  had  the  action  been  brought  in  the  name 
of  the  assignor."  This  construction,  he  says,  is  now  firmly 
and  universally  established.  (Pomeroy  on  Rem.  &  R.  R. 
§  156.) 

The  holder  of  n^otiable  paper  does  not  acquire  the  right  to 
sue  on  it  in  his  own  name  from  the  provision  of  the  statute 
referred  to ;  he  has  always  had  that  right  since  the  statute  of 
Anne.  The  legal  title  to  the  instrument,  although  n^otiated 
afler  maturity,  is  transferred  to  the  holder,  by  indorsement,  when 
payable  to  order,  and  by  simple  delivery,  when  payable  to  bearer. 
Said  provision,  notwithstanding  the  n<^tive  words  referred  to, 
could  not  have  been  intended  to  apply  to  n^otiable  paper,  whether 
transferred  before  or  after  due.  Because  the  provision  is  not 
made  applicable  to  such  paper  when  transferred  "in  good  faith, 
and  upon  good  consideration  before  due,"  it  does  not  necessarily 
follow  that  it  is  applicable  to  such  paper  when  transferred  after 
due,  any  more  than  the  clause  in  section  27,  referred  to,  which 
says:  "But  this  section  shall  not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action  not  arising  out  of  contract,"  implies 
that  things  in  action  not  arising  out  of  contract  are  non-assignable, 
although  it  seems  to  have  confused  some  of  the  courts,  in  the 
outset  of  the  Code  practice,  upon  that  question.  But  now  it  is 
universally  held  that  any  claim  affecting  the  party's  estate, 
although  it  be  a  pure  tort,  is  assignable.  The  Code  was  not 
intended  to  change  general  rules  of  law;  the  codifiers  only  had 
in  view  a  simplification  of  the  rules  of  practice,  and  it  was  adopted 
to  effectuate  that  purpose.  In  order  to  determine,  then,  the  ques- 
tion involved,  we  must  examine  the  general  rule  upon  the  subject, 
as  established  by  judicial  wisdom,  and  not  resort  to  any  refined 
construction  of  Code  practice. 

The  rules  of  law  applicable  to  cases  of  assignment  of  things  in 
action  never  included  the  transfer  of  n^otiable  paper,  whether 
n^otiated  before  or  after  it  became  due.  Such  paper  does  not 
lose  its  negotiable  character  aft^er  it  matures.     Its  quality  in  that 
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particalar  depends  upon  the  form  of  the  obligation.  If  it  be  a 
written  promise  of  one  party  to  pay  to  the  order  of  another,  or 
to  bearer,  a  specified  sum  of  money,  at  a  certain  designated  time, 
it  is  u^otiable  always;  and  when  the  payor  desires  to  discharge 
his  obligation,  by  payment,  he  must  find  the  legal  owner  or 
holder,  and  pay  him,  unless  he  has  taken  the  precaution  to  make 
it  payable  at  a  particular  place.  This  is  an  elementary  rule. 
Paying  it  to  some  one  who  had  been  the  holder,  but  who  had 
prior  to  the  time  of  the  attempted  payment  negotiated  it  for 
value  to  another  person,  cannot,  it  seems  to  me,  upon  any  rule 
or  principle  be  considered  payment.  Not  having  had  notice  of 
the  transfer  is  no  excuse.  Payment  and  delivery  up  of  the  note 
for  cancellation  are  concurrent  acts.  A  holder  will  not  ordina- 
rily be  entitled  to  have  judgment  entered  upon  such  an  instru- 
ment, without  bringing  it  into  court  to  be  canceled. 

The  appellant  had  the  right  to  demand  of  Owens  an  inspec- 
tion of  the  note  before  paying  it.  He  should  hav6  done  that. 
He  could  not  otherwise  know  that  Owens  had  it,  and  then  he 
should  have  been  certain  that  it  had  been  r^ularly  indorsed  to 
him  by  the  payees  thereof.  No  prudent  person  would  pay 
such  an  obligation  and  leave  it  outstanding,  or  pay  it  to  au 
indorsee  without  knowing  that  he  had  po&session  of  it  at  the 
time.  Daniel,  in  his  work  on  Negotiable  Instruments,  lays  it 
down  as  elementary,  that  the  payor,  in  making  payment  after 
maturity,  must  be  sure  that  it  is  made  to  the  then  holder;  for 
he  says:  "If  it  should  have  been  transferred  after  maturity, 
and  before  payment,  to  a  third  party,  a  payment  to  the  trans- 
ferrer would  be  invalid,  and  the  transferee  holding  the  instru- 
ment could  himself  enforce  payment.'^  And  he  cites  Davis 
V.  MiUer^  14  Gratt.  1,  which  is  in  approval  of  Baxter  v. 
lAttlej  6  Met.  7,  as  authority.  (Daniel  on  Negotiable  Instru- 
ments, §  1 233  a.)  This  view,  to  my  mind,  is  fully  supported 
by  principle  and  authority.  The  rule  existed  long  before  the 
adoption  of  the  Code,  and  I  do  not  think  it  was  intended  to 
be  abrogated  by  it.  The  question  as  to  the  extent  of  W.  F. 
Owens'  interest  in  the  note,  I  do  not  think  material.  The 
payees  clothed  him  with  the  indicia  of  ownership  of  it,  and  if  he 
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procured  credit  on  the  strength  of  it  they  ought  not  to  be  heard 
to  complain. 

The  judgment  appealed  from  most  be  affirmed. 

Loud,  C.  J.,  absent. 


i;   ^  [FUed  December  19. 1887.] 

23    001  ___  

^g:}^     ROBERT    PHIPPS,  Respondent,  v.  JOHN   RIELET, 

Appellant. 

OiBinssEB— Dtmr  of,  zsr  Akbvsbino. —If  a  girniahee  knew  fhii  the  debt  loa^t 

to  be  garuifthed  had  been  assigned  to  another,  and  neglected  to  plead  anch 
assignment  in  his  answer,  or  to  defend  himself  against  the  claim  set  up  against 
him  in  the  garnishment  proceedings,  neither  the  fact  of  snch  garnishment  nor 
the  Judgment  rendered  against  him  under  the  proceeding  will  constitute  a 
defense  to  a  suit  brought  against  him  by  the  assignee,  to  whom  the  debt  had 
been  assigned  prior  to  said  attempted  garnishment. 

NoncE  OF  AssiONVEirr— When  Effectual. — Notice  of  assignment  at  any  time 
before  the  filing  of  his  answer,  or  even  before  Judgment,  will  impose  the  duty  on 
the  garnishee  of  setting  np  such  assignment. 

Gaiusishee— His  Duties.  ~  The  garnishee  is  entirely  indifferent  between  the  parties, 
and  he  can  properly  do  nothing  to  aid  either  party  to  the  litigation ;  but  he 
must  act  for  his  own  ■  protection,  and  plead  that  the  debt  attempted  to  be 
garnished  has  been  assigned  whenever  he  has  notice  of  it 

Appeal  from  Douglas  County.    Affirmed. 

J,  W,  Hamilton,  for  Appellant. 

W.  R.  Willisy  for  Respondent, 

Stbahan,  J. — This  is  a  suit  in  equity  to  foredoee  a  mort- 
gage on  certain  real  property  in  Douglas  County.  The  amount 
of  the  note  secured  by  said  mortgage  is  $1,450,  due  October  1, 
1885.  The  note  was  originally  payable  to  one  Harrison  Allen; 
but  plaintiff  alleges  that  on  the  twenty-fourth  day  of  October, 
1885,  he  purchased  the  same  for  a  valuable  consideration,  and 
that  said  Allen  indorsed  and  delivered  said  note  and  mortgage 
to  him.  The  answer  denies  the  assignment,  and  then  allies 
that  said  sum  of  money  mentioned  in  said  note  is  a  part  of  the 
purchase  price  of  said  mortgaged  premises;  and  that  Allen  had 
conveyed  said  premises  to  the  defendant  by  deed  of  general 


Dec.  1887.]  Phipps  v.  Rieley.  *  495 


Opinion  of  the  Court — Btnhan,  J. 


warranty;  that  Allen  had,  on  the  seventeenth  day  of  November, 
1884,  given  another  mortgage  on  the  same  premises  to  secure 
the  payment  of  a  note  to  E.  G.  Young  &  Co.,  for  $460.77,  and 
agreed  with  defendant  to  pay  off  said  note  before  the  note  now 
sued  upon  should  become  due,  and  that  if  he  failed  to  pay  off 
said  note  to  Young  &  Co.,  then  said  note  should  constitute  a 
set-off  to,  and  be  deducted  out  of  the  note  and  mortgage  sued 
on ;  that  said  Allen  failed  to  pay  said  note  to  Young  &  Co., 
and  that  said  note  and  mortgage  belongs  to  one  James  Eieley, 
who  has  commenced  suit  thereon  with  $75  as  attorney's  fees. 
Another  all^ation  in  the  answer  states  that  Allen  agreed  to 
leave  wheat  on  the  premises  to  the  amount  and  value  of  $32.50, 
which  he  failed  to  do.  Another  separate  defense  alleged  is, 
that  on  the  twenty-sixth  day  of  October,  1885,  "W.  T.  Kerley 
recovered  a  judgment  against  H.  Allen  for  $414.59,  and  issued 
an  execution  thereon,  and  on  the  twenty-fourth  day  of  Novem- 
ber, 1885,  the  defendant  was  garnished  for  all  he  was  owing 
said  H.  Allen ;  that  on  the  twenty-first  day  of  November  the 
defendant  made  answer  in  writing  to  the  sheriff,  stating  in  effect 
the  execution  of  the  note  now  sued  on ;  that  this  defendant  had 
a  defense  thereto  to  the  amount  and  for  the  items  already  stated, 
and  that  he  had  no  knowledge  whether  said  Allen  had  trans- 
ferred said  note  or  not;  that  said  Kerley  had  commenced  an 
action  to  recover  the  amount  claimed  in  said  execution,  and  that 
said  action  was  still  pending  and  undetermined. 

This  defensiB  was  on  motion  of  the  plaintiff  stricken  out. 
Another  defense  stated  that  this  suit  is  prosecuted  for  the  use 
and  benefit  of  Harrison  Allen,  and  with  the  intent  to  cheat, 
overreach,  and  defraud  the  defendant  out  of  the  amount  of  the 
Young  &  Co.  note,  the  value  of  said  wheat,  and  any  and  all 
sums  of  money  which  he  may  be  compelled  to  pay  on  account 
of  said  garnishee  process.  The  reply  denied  all  new  matter  in 
the  answer,  and  the  cause  was  referred,  and  the  evidence  all 
taken  in  writing.  Upon  a  trial  the  court  found  the  issues  for 
the  plaintiff,  and  rendered  a  decree  for  the  sum  of  $1,036.12, 
with  costs,  from  which  decree  this  appeal  is  taken. 

1.  On  the  part  of  the  plaintiff  the  evidence  iu  this  case 
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satisfies  us  that  on  the  twenty-second  day  of  October,  1885, 
Harrison  Allen,  for  a  valuable  consideration,  sold  and  assigned 
the  note  and  mortgage  sued  on  to  the  plaintiff.  The  execution 
of  said  note  and  mortgage  being  admitted,  the  plaintiff  is  entitled 
to  a  decree  of  foreclosure,  unless  his  right  is  defeated  by  some 
of  the  matters  insisted  upon  by  the  defendant 

2.  The  striking  out  of  the  portions  of  the  defendant's  answer 
setting  up  his  garnishment  at  the  suit  of  W.  T.  Kerley  is  the 
first  question  to  which  our  attention  will  be  directed.  Counsel 
for  appellant  claim  that  the  facts  pleaded  in  this  part  of  the 
answer  constituted  a  defense,  and  that  such  matter  was  not 
sham,  frivolous,  or  irrelevant. 

Duty  and  liability  of  garnishee.  The  court  did  not  err  in 
striking  out  of  the  answer  all  that  part  of  it  which  related  to 
the  garnishment  of  the  defendant.  At  the  time  the  defendant 
filed  his  answer,  he  knew  that  the  note  sued  on  had  been  assigned 
to  the  plaintiff,  and  that  such  assignment  was  alleged  to  have 
been  made  prior  to  the  garnishment.  In  such  case  it  was  his 
duty  to  set  it  up  in  his  answer,  and  if  he  fails  to  do  so,  or  to 
fully  defend  himself  against  the  claims  set  up  by  the  garnish- 
ment, neither  the  fact  of  garnishment,  nor  a  judgment  rendered 
against  him  under  the  proceeding,  will  be  any  defense  to  a  suit 
brought  by  the  holder  of  the  note,  to  whom  it  had  been  assigned 
prior  to  such  garnishment.  In  Oobm  ^.  Rich,  3  Port.  175,  it 
was  held  that  if  "the  maker  of  a  note  or  bond,  with  knowledge 
before  he  made  his  answer  upon  garnishment  that  it  had  been 
transferred,  acknowledge  in  his  answer  that  he  owed  the  debt  to 
tlie  payee  or  obligee,  he  would  be  as  clearly  and  justly  liable  to 
pay  the  whole  amount  to  the  assignee,  as  he  would  after  a 
voluntary  payment  to  the  payee  or  obligee  himself.  The  object 
of  an  attachment  and  garnishment  against  a  debtor  of  the  defend- 
ant in  attachment  is  to  obtain  a  transfer  by  a  judgment  of  the 
right  of  the  defendant  to  what  his  debtor  owes  him ;  and  such 
would  be  the  effect  of  a  judgment  in  such  a  case;  but  if  the  right 
had  been  transferred  before  the  attachment  issued,  there  would 
be  nothing  for  the  plaintiff  in  the  attachment  to  acquire — cer- 
tainly nothing  which  he  ought  to  acquire;  and  if  the  garnishee 
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had  notice  of  the  transfer  before  he  makes  his  answer,  the 
demand  by  the  attachment  and  garnishment  of  the  debt  no 
more  impairs  his  obligation  to  pay  it  to  the  assignee  than  an 
application  made  by  the  payee,  for  payment,  to  the  debtor,  with 
such  notice,  would." 

So  in  Foster  v.  WMiCy  9  Port.  221,  the  same  principle  is 
announced:  ^^It  was  not  only  his  privilege,  but  it  was  a  duty 
imperative  on  him,  at  any  time  before  final  judgment,  to  make 
known  that  he  had  received  notice  of  the  transfer  of  the  notes.'' 
So,  also,  in  Cross  v.  Haldemauy  15  Ark.  200,  it  was  held  that  if 
a  garnishee  was  notified  at  any  time  before  final  judgment  that 
his  note  had  been  assigned  before  the  service  of  the  writ  upon 
him,  he  is  bound  to  apply  for  leave  to  interpose  the  defense. 
And  in  discussing  the  liability  of  a  garnishee,  Waples  on  Attach- 
ment (p.  210),  says:  *'He  is  not  liable  in  garnishment,  though 
he  may  have  had  no  notice  of  the  assignment  up  to  the  time  of 
the  summons.  Subsequent  notice,  received  before  filing  his 
answer,  will  enable  him  to  set  up  the  fact  of  transfer,  and  escape 
judgment  against  him  as  garnishee/'  And  2  Wade  on  Attach- 
ment,  section  472,  is  to  the  same  effect.  And  it  is  expressly 
held  in  WU  v.  Blatchfordy  2  Ind.  184,  that  the  commencement 
of  a  suit  by  the  assignee  of  the  debt  sought  to  be  garnished  was 
notice  to  the  defendant  of  the  assignment,  and  that  such  notice 
was  in  time  to  have  enabled  the  defendant  to  defeat  the  attach* 
ment.  This  view  renders  it  unnecessary  to  consider  or  decide 
the  difference  as  to  the  effect  of  the  indorsement  of  an  overdue 
negotiable  promissory  note  and  the  assignment  of  an  ordinary 
chose  in  action,  where  the  original  maker  or  debtor  is  sought  to 
be  subjected  to  the  process  of  garnishment.  Payment  to  an 
indorsee  of  such  paper,  after  he  has  parted  with  his  interest  by 
indorsement,  without  notice  to  the  maker  of  the  fact  that  the 
paper  ^vas  held  by  another,  would  be  invalid,  and  constitute  no 
defense  against  the  true  holder  (Adair  v.  Lenox,  decided  at  this 
term) ;  and  it  is  not  perceived  how  an  attaching  creditor  could 
by  his  attachment  acquire  any  other  or  greater  interest  in  the 
debt  attached  than  the  defendant  in  the  attachment  had  therein 
at  the  time  of  the  attachment  or  garnishment.  (Dix  v.  Cobb,  4 
TV.  OB.-SS. 
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Mass.  508;  Gruntree  v.  Bosenstock,  61  N.  Y.  583;  Ckxyper  v. 
MoClun,  16  111.  435;  Barnard  v.  Hobbe,  54  N.  Y.  516.) 

It  was  clearly  the  duty  of  the  garnishee,  as  soon  as  he  had 
notice  that  the  note  had  been  assigned^  to  set  it  up  by  way  of 
defense.  The  law  regards  him  as  entirely  indifierent  between 
tlie  parties — some  of  the  authorities  call  him  a  stakeholder — 
and  he  can  properly  do  nothing  to  aid  either  party  to  the  litiga- 
tion ;  but  for  his  own  protection,  whenever  he  has  information 
or  reason  to  believe  that  the  debt  owed  by  him,  and  which  is 
evidenced  by  an  overdue  negotiable  promissory  note,  has  passed 
to  another  by  indorsement  or  delivery,  where  the  note  is  payable 
to  bearer,  he  must  set  up  the  fact  in  his  answer.  The  plaintiff 
in  the  garnishee  proceedings  can  then  controvert  it,  or  all^e  any 
new  matter  by  way  of  avoidance  if  any  such  facts  exist,  and  thus 
the  facts  upon  which  the  right  depends  be  subjected  to  a  proper 
trial.  In  such  case  it  is  neither  safe  nor  proper  for  the  garnishee 
to  set  up  that  the  indorsement  is  colorable,  collusive,  or  even 
fraudulent.  He  has  no  interest  in  those  questions.  His  sole 
interest  is  to  ascertain  who  is  the  legal  holder  of  his  paper,  to 
whom  he  may  lawfully  make  payment. 

rS.  Something  was  said  by  counsel  as  to  the  proper  practice  in 
<sase  a  defendant  is  sued  by  one  claiming  to  be  an  assignee,  and 
he  should  "be  garnished  for  the  same  debt,  and  both  proceedings 
be  pending  at  the  same  time.  There  are  some  authorities  which 
hold  that  in  such  case  the  pendency  of  the  garnishee  proceedings 
will  abate  the  action  on  suit  by  the  assignee;  but  these  are  evi- 
dently not  tb^'b^t  considered  cases.  When  both  proceedings 
rare  pending, in  the  same  <M>urt  at  the  same  time,  the  better  prac- 
itice  is  for  the  court,  by  order,  to  stay  one  of  them  until  the  other 
Ahall  have  been  finally  heard  and  determined.  These  conclu- 
sions are  reached  with  less  reluctance  in  this  particular  case,  for 
the  reason  that  the  defendant  testified  in  substance  that  Kerlcy 
had  agreed  with  him  that  he  should  lose  nothing  by  the  proceed- 
ing against  him. 

Let  the  decree  of  the  court  below  be  affirmed. 

Lord,  C.  J.,  was  not  present  at  the  trial  of  the  action,  and  took 
no  part  in  the  decision. 
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SARAH    ZIGLER,    Adm'r,    Respondent,    v.   D.   C. 
McCLELLAN,  Appellant. 

CouKTBB-CLAiit,  What  is.^In  an  action  npon  a  contract  for  money  expended  by  a 
tenant  in  repairing  a  hotel,  the  owner  of  the  building  may  defend  by  showing 
that  the  building  waa  bnmed  in  conBequence  of  the  careleflsness  of  the  tenant 

Etxdehob.— It  is  reyersiblti  fsrror  to  exclude  teetimony  tending  to  establiah  that  fiict. 

pRAcncK-- Nonsuit — Motion  fob. — In  the  absence  of  a  motion  for  a  nonsuit  by 
the  defendant,  or  an  instniction  asked  to  that  effect,  the  question  as  to  the  right 
of  action  by  the  plaintiff  cannot  be  considered. 

Appeal  from  Douglas  County.    Reversed. 
J.  W,  SamUtonf  for  Respondent. 
W.  B.  WiUis,  for  Appellant. 

Thayeb,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circuit  Court  for  the  county  of  Douglas.  The  respondent, 
as  administratix  of  L.  H.  Zigler,  commenced  an  action  in  said 
Circuit  Court  against  the  appellant,  claiming  in  her  complaint 

that  between  the  fourth  day  of  June,  1884,  and  the day 

of  August  of  said  year,  the  said  L.  H.  Zigler,  at  the  request  of 
appellant,  expended  the  sura  of  three  hundred  dollars  in  build- 
ing an  addition  on  the  west  end  of  the  south  part  of  the  hotel 
building,  known  as  the  "Metropolitan  Hotel,^' situated  on  the 
real  property  of  appellant,  known  as  lot  4,  in  block  29,  in  the 
city  of  Roseburg,  which  premises  the  appellant  leased  to  said 
L.  H.  Zigler  by  written  lease  for  the  term  of  three  years  from 
June  4,  1884 ;  that  in  consideration  of  said  L,  H.  Zigler  build- 
ing said  addition,  appellant  was  to  pay  him  therefor  said  sum  of 
three  hundred  dollars,  by  allowing  him  out  of  the  rent  of  said 
premises  the  rent  to  be  due  appellant  for  the  months  of  July 
and  September,  1884,  the  month  of  December,  1886,  and  of 
May,  1887;  that  on  the  29th  of  August,  1884,  without  the 
consent  of  said  Zigler,  or  his  lawful  successor,  appellant  took 
possession  of  said  premises,  and  had  ever  since  remained  in  pos- 
session thereof,  by  himself  and  grantee,  and  that  he  had  failed 
to  pay  said  sum  of  three  hundred  dollars  as  provided  in  said 
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written  agreement,  or  otherwise,  and  refused  to  do  so,  wherefore 
said  respondent  demanded  judgment  for  said  sum,  and  the 
interest  thereon. 

The  appellant  claimed  as  a  defense  to  the  action  that  by  the 
terms  of  the  written  lease  said  Zigler  was  to  pay  appellant  an 
annual  rent  of  nine  hundred  dollars  during  the  term  of  the 
lease;  that  it  was  payable  monthly  in  advance;  that  he  had  the 
privilege  of  building  the  addition  to  the  hotel  building,  and  of 
retaining  out  of  the  rent  three  hundred  dollars,  the  rent  for  the 
months  specified  in  the  complaint ;  that  he  entered  into  posses- 
sion of  the  premises  under  the  lease  at  the  date  thereof,  and 
occupied  them  until  August  19,  1884,  and  retained  seventy-five 
dollars  rent  for  July  of  that  year;  that  Zigler  so  negligently, 
carelessly,  and  unskillfully  managed  and  conducted  the  business 
in  and  about  the  hotel,  and  negligently  and  carelessly  lefl  a 
lamp  burning,  whereby  and  by  means  of  which  the  hotel  build- 
ing, with  the  addition  thereto,  caught  fire  and  was  entirely 
destroyed,  to  appellant's  damage  of  four  thousand  dollars ;  that 
said  Zigler  lefc  said  premises,  and  abandoned  the  lease,  and 
refused  and  neglected  to  pay  any  further  rent,  and  had  ever 
since,  without  the  fault  of  the  appellant,  failed  to  occupy  the 
premises,  or  pay  the  rent,  and  that  appellant  took  possession  of 
the  premises,  the  buildings  having  been  destroyed  by  fire,  and 
left  and  abandoned  by  Zigler  and  his  lawful  successor. 

These  were  the  material  issues  in  the  action,  and  had  it  not 
been  that  a  bill  of  exceptions  was  sent  up  with  the  transcript,  we 
would  have  caught  but  a  slight  glimmer  of  the  facts  of  the  case. 
The  attorneys  upon  both  sides  seemed  to  have  r^arded  the 
office  of  the  pleadings  as  being  to  cover  up  the  facts,  as  some 
French  statesman  did  that  of  words,  to  conceal  ideas.  The 
respondent's  cause  of  action  was  based  upon  a  clause  in  the 
lease,  which  is  not  referred  to  in  her  complaint;  and  the  appel- 
lant, in  his  answer,  chaises  Zigler  with  having  abandoned  the 
premises,  and  refused  to  pay  the  rent,  when  the  poor  fellow  had 
been  burned  to  death  in  the  fire. 

The  bill  of  exceptions  contains  a  copy  of  the  lease,  which  is  in 
substance  as  follows :  '^  This  mdentare^  made  on  the  fourth  day 
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of  June,  1884,  by  and  between  D.  C.  McClellan,  of  the  city  of 
Boseburg,  Douglas  County,  Or^on,  of  the  first  part,  and  L.  H. 
Zigler,  of  the  same  place,  of  the  second  part,  witnesseth,  that  the 
party  of  the  first  part  hath  letten,  and  by  these  presents  doth 
grant,  demise,  and  let  unto  the  said  party  of  the  second  part, 
the  following  described  premises,  to  wit :  Lot  No.  4,  in  block 
No.  29,  in  the  city  of  Boseburg,  in  Douglas  County,  Oregon, 
and  known  as  the  Metropolitan  Hotel,  with  all  the  appurte- 
nances thereunto  belonging,  for  the  term  of  three  years,  from  the 
first  day  of  June,  1884,  at  the  yearly  rent  of  nine  hundred  dol- 
lars, payable  monthly  in  advance;  ....  and  at  the  expiration 
of  said  term,  the  said  party  of  the  second  part  will  quit  and  sur- 
render the  premises  hereby  demised  in  as  good  state  and  condi- 
tion as  reasonable  use  and  wear  thereof  will  permit,  damages  by 
the  elements  excepted.  And  it  is  mutually  agreed  by  and 
between  the  parties  thereto,  that  the  party  of  the  second  part 
shall  make  upon  said  premises  the  following  improvements  and 
repairs,  to  wit:    Build  an  addition  onto  the  west  end  of  the 

south  part  of  the  hotel  building  now  on  said  premises 

And  the  party  of  the  first  part  agrees  to  pay  to  the  party  of  the 
second  part  for  said  improvements  the  sum  of  three  hundred 
dollars,  in  manner  and  payment  as  follows;  that  is  to  say,  the 
])arty  of  the  second  part  shall  be  allowed  to  and  may  retain  out 
of  the  rents  to  be  paid  as  aforesaid,  the  rents  for  the  months  of 
July  and  September,  A.  D.  1884,  for  the  month  of  December, 
A.  D.  1886,  and  for  the  month  of  May,  1887.  And  it  is  also 
further  agreed  that  if  the  said  party  of  the  first  part  shall  sell 
the  premises  thereby  leased,  he  may  at  any  time  hereafter  ter- 
minate this  lease,  and  take  possession  of  said  premises,  upon 
giving  the  said  party  of  the  second  part  one  month's  notice  in 
v/riting  of  such  sale,  and  of  his  desire  to  terminate  this  lease. 
Providinffy  also,  that  said  party  of  the  first  part  shall  pay  to  the 
said  party  of  the  second  part  such  sum  as  may  remain  unpaid  of 
the  three  hundred  dollars,  the  price  of  the  aforesaid  improve- 
ments, at  the  time  of  giving  said  notice.'' 

It  seems  that  after  the  said  buildings  were  consumed  by  fire, 
Zigler's  family  were  left  destitute,  and  went  to  appellant's  house 
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to  remain  until  they  oould  make  some  shift;  that  appellant  went 
upon  the  premises^  and  was  offered  a  sum  of  money  for  the  land, 
and  sold  it  some  four  days  after  the  fire  occurred;  that  the 
&mily  made  no  objection  to  the  sale,  and  no  steps  were  taken  in 
reference  to  their  using  the  land,  or  in  view  of  complying  with 
the  terms  of  the  lease.  The  parties  who  purchased  the  land  soon 
afterwards  erected  another  building  thereon  for  other  purposes 
than  a  hotel,  and  that  this  constituted  all  the  abandonment  of 
the  premises  upon  the  part  of  Zigler's  representatives,  or  eviction 
by  the  appellant.  The  latter  undoubtedly  thought  that  the 
premises  were  necessarily  thrown  back  upon  his  hands,  and  Mrs« 
Zigler,  who  has  since  been  appointed  administratrix  of  her  hus- 
band's estate,  had  no  idea  of  ever  attempting  to  occupy  them 
again  under  the  lease. 

The  evidence,  under  the  circumstances,  would,  I  think,  have 
authorized  the  jury  to  find  that  the  premises  were  abandoned, 
and  that  there  had  been  an  acceptance  of  the  abandonment. 
The  court,  however,  it  seems,  refused  to  submit  that  question  to 
the  jury;  and  refused,  also,  to  allow  the  appellant^s  counsel  to 
offer  proof  of  the  hotel  having  been  burned  in  consequence  of 
ZigWs  carelessness.  This  proof  was  clearly  admissible.  The 
substance  of  the  lease  is  that  Zigler  was  to  have  th^  use  of  the 
premises  for  three  years,  for  seventy-five  dollars  a  month  rent. 
He  was  to  build  the  addition,  and  four  months  of  the  rent  was 
to  be  rebated  in  consideration  thereof.  And  he  was  to  surrender 
up  the  premises  at  the  end  of  his  term  in  as  good  state  and  con- 
dition as  reasonable  use  and  wear  thereof  would  permit,  damages 
by  the  elements  excepted.  These  were  mutual  obligations  between 
the  parties,  the  agreement  to  let  on  one  side,  and  agreement  to 
pay  the  rent,  build  the  addition,  and  use  the  premises  properly 
on  the  other;  and  if  Zigler  were  careless,  negligent,  or  wilful  in 
his  treatment  of  the  premises,  he  failed  to  perform  his  part  of 
the  contract,  he  violated  the  condition  upon  which  they  were  let 
to  him  as  much  as  though  he  had  failed  to  pay  the  rent  or  build 
the  addition ;  and  any  damages  suffered  by  the  appellant  in  con- 
sequence were  a  proper  subject  of  counter-claim — it  arose  out 
of  the  transaction.    Zigler's  carelessness  in  his  use  of  the  prem- 
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isea  was  no  more  a  tort  than  appellant's  would  have  been  if  he 
had  wrongfully  entered  upon  the  premises  and  ousted  the  former^ 
and  yet  that  would  have  been  a  good  counter-claim  against  any 
claim  for  rent  that  had  accrued  upon  the  premises  in  favor  of 
the  latter^  as  that  would  have  been  a  violation  of  the  implied 
covenant  upon  his  part  that  the  tenant  should  quietly  enjoy  the 
premises.  Neither  party  could  claim  damages  for  a  distinct  tort 
committed  by  the  other  as  a  counter-claim  in  such  a  case.  It  is 
only  where  the  tort  is  violative  of  some  express  or  implied  agree- 
ment, constituting  a  part  of  the  transaction^  that  it  can  be  rendered 
available  as  such  claim. 

Under  the  former  practice,  such  counter-claims  as  the  one 
interposed  by  the  appellant  in  the  action  herein  would  have  been 
recoupment.  Batterman  v.  Pierce,  3  Hill,  171,  illustrates  the 
principle.  There  the  plaintiff  sued  upon  a  promissory  note,  exe- 
cuted by  the  defendants  and  payable  to  the  plain  tiff.  The  defend- 
ants, under  a  notice  for  that  purpose,  proved  that  the  plaintiff, 
just  before  the  giving  of  the  note,  sold  several  lots  of  standing 
wood  at  auction.  By  the  terms  of  the  sale,  the  purchasers  were 
at  liberty  to  cut  the  wood  and  pile  it  on  the  land  to  dry,  and 
were  to  have  two  seasons,  that  is,  two  winters  and  one  summer, 
to  take  away  the  wood.  The  plaintiff  had  a  piece  of  fallow 
ground  adjoining  the  wood,  and  th^  bidders  were  apprehensive 
that  the  wood  would  be  destroyed  when  the  fallow  should  be 
burned.  The  plaintiff  thereupon  agreed  that  if  anythingoccurred 
to  the  wood  through  his  means,  or  by  setting  fire  to  his  fallow, 
he  would  be  accountable,  and  would  guarantee  the  purchasers 
against  any  damages  in  consequence  of  burning  his  fallow.  The 
sale  thereupon  proceeded,  and  the  defendants  purchased  several 
lots  of  wood,  and  gave  the  note  in  question  for  the  purchase 
money.  The  defendants  cut  and  piled  the  wood  they  purchased. 
The  next  spring  after  the  sale,  the  plaintiff  set  fire  to  and  burned 
his  fallow,  and  all  the  defendants'  wood  was  burned  up.  There 
the  act  of  the  plaintiff  in  setting  fire  to  his  fallow,  standing  by 
itself,  was  a  tort — was  carelessness  upon  his  part — as  it  endan- 
gered the  safety  of  the  defendants'  property;  and  if  he  set  the 
fire  at  an  improper  time,  he  would  have  been  liable  in  damages 
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for  his  n^ligenoe.  That,  however^  of  Itself^  would  not  have 
been  a  matter  of  recoupment,  but  of  his  agreement  to  guarantee 
the  defendants  against  loss  in  consequence  of  the  act,  oopnecting 
it  with  the  transaction  of  purchasing  the  wood  and  giving  the 
note.  So,  here,  Zigler's  carelessness  in  causing  the  burning  of 
the  hotel,  if  he  did  occasion  it,  would  not,  of  itself,  be  a  matter 
of  counter-claim ;  but  in  connection  with  the  fact  of  his  obliga- 
tion that  he  would  be  prudent  in  his  occupancy  of  the  premises, 
and  which  constituted  a  condition  of  the  letting,  it  is  '^  a  cause 
of  action  arising  out  of  the  contract,  or  transaction  set  forth  in 
the  complaint  (or  attempted  to  be  set  forth  therein),  as  the  founda- 
tion of  the  respondent's  claim,''  within  the  meaning  of  the  provis- 
ion of  the  Civil  Code  relating  to  that  subject.  The  respondent, 
as  representative  of  L.  H.  Zigler,  says  to  the  appellant,  in 
effect,  "You  have  not  complied  with  a  provision  of  the  lease,  to 
my  damage  of  three  hundred  dollars."  The  latter  in  turn  says, 
"  You  have  not  complied  with  a  provision  of  it  either,  to  my 
damage  of  four  thousand  dollars."  The  law,  to  prevent  a  cir- 
cuity of  action,  allows  the  latter  claim  to  be  counted  upon  in  the 
same  action,  so  that  complete  justice  may  be  done  between  the 
parties  in  one  suit.  The  case  is  in  direct  line  of  the  cases  in 
which  cross-actions  are  permitted. 

There  are  other  questions  in  the  case,  but  I  do  not  think  they 
materially  affect  its  merits.  The  appellant's  counsel  intimated 
upon  the  argument  that  the  respondent  had  no  cause  of  action ; 
that  the  contract  for  building  the  addition  was  incomplete  when 
it  burned  up,  and  therefore  the  respondent  had  no  right  of  action ; 
citing  FUden  v.  Bedey,  42  Mich.  100.  But  in  the  absence  of  a 
motion  for  a  nonsuit,  or  instruction  of  the  court  presenting  that 
question,  we  have  no  right  to  consider  it. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


LoBD,  C.  J.,  absent 
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JOHN    STANLEY,    Respondent,    v.    CYRUS    SMITH 
ET  AL.,  Appellants. 

ExGEFTioN — When  LvBUinazxHT. — An  exception  to  the  mling  of  the  oonrt  refns- 
ing  to  allow  a  question  to  be  answered  presents  no  question  for  review  on 
appeal,  unless  the  bill  of  exceptioos  discloses  what  facts  were  sought  to  be 
elicited  by  the  question.    {KM^  y.  Higl^fidd,  14  Pac.  Bep.  743,  followed.) 

EviDENOX— BsooBDED  Debd  Cokpxtekt.  —  The  record  of  a  conyey&noe  duly 
recorded,  or  a  transcript  thereof  duly  certified  by  the  county  clerk  in  whose 
office  the  same  may  have  been  recorded,  may  be  read  in  evidenoe  in  any  court 
in  this  State  with  like  force  and  effect  as  the  original  oonveyanoe. 

EvxDENCB— Objegtiokb  Thebito. — When  evidenoe  is  offered,  the  better  practice  is 
for  counsel  to  submit  the  objections  thereto  which  are  relied  upon,  so  that  one 
raling  may  dispose  of  them. 

BxorxoN  3043  of  Hill's  Code  GozrarBUXD.— This  is  a  remedial  statute,  and  its 
provisions  must  be  liberally  construed  in  furtherance  of  the  legislative  intent, 
and  its  efliE^t  was  to  make  unsealed  deeds  which  had  been  recorded  of  the  same 
effect  and  validity  as  if  they  had  been  sealed. 

PssscMPnoN  OF  Fkaud— When  does  not  Abzsb.— If  a  deed  were  intended  as  a 
deed  of  trust,  and  was  taken  by  the  plaintiff  for  that  purpose,  and  was  such  as 
would  necessarily  delay  M.  S.  &  Oo.  in  the  collection  of  their  claim,  the  law  will 
not,  from  these  facts  alone,  presume  that  such  deed  was  executed  with  a  fraudu- 
lent intent.  These  facts  might  be  weighed  with  the  other  facts  in  the  case,  but 
standing  alone,  they  raise  no  presumption  of  fraud. 

InSTBrcnoN — When  need  not  be  Given. -> An  instmotion  which  in  effect  with- 
draws from  the  consideration  of  the  jury  material  facts,  and  which  directs  them 
to  base  their  verdict  6n  certain  specified  facts,  and  which  instruction  ignores 
other  material  facts  in  evidence,  'ought  not  to  be  given. 

Appeal  from  Douglas  Coantj.    Affirmed. 

W.  B.  WmUy  for  Appellants. 

J,  W.  Hamilton^  and  J.  C.  FuGerton^  for  Respondent. 

Stbahan,  J. — This  is  an  action  of  ejectment  to  recover  an 
eqnal  undivided  one  eighth  of  certain  real  property  situated  in 
Douglas  County.  The  complaint  is  in  the  usual  form  in  such 
case.  The  answer  traverses  the  material  all^ations  of  the  com- 
plaint, except  it  impliedly  admits  that  during  the  time  stated  in 
the  complaint  the  defendant  withheld'  said  premises  from  the 
plaintiff.  The  answer,  then,  by  way  of  further  and  separate 
defense,  alleges  that  Alanson  Miller,  in  his  lifetime,  owned  the 
real  property  in  controversy;  that  he  died  intestate  in  1877, 
leaving  seven  heirs,  including  Asa  Miller;  that  defendant  had 
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succeeded  to  the  interest  of  Alanson  Miller^  Jr.,  who  was  one 
of  the  heirs  at  law  of  Alanson,  Sr.;  that  on  the  twentieth  daj  of 
March,  1877,  Marks,  Sidemau  &  Co.,  in  due  form,  caused  Asa 
Miller^s  interest  in  said  land  to  be  attached,  and  thereafter,  in 
due  course  of  law,  obtained  a  judgment  against  him  in  the 
County  Court  of  Douglas  County,  Or^n,  for  $351.50,  and 
$29.70  costs  and  disbursements.  The  answer  then  allies  the 
issuance  of  an  execution  on  said  judgment,  and  the  sale  of  said 
premises  to  William  J.  Freedlander,  the  confirmation  of  the 
sale  by  the  court,  and  the  execution  and  delivery  of  a  deed  to 
the  purchaser. 

The  deed  recites  that  the  sheriff  sold  all  the  interest  Asa 
Miller  had  in  said  land  on  the  fifth  day  of  July,  1877,  instead 
of  the  20th  of  June,  the  date  of  the  attachment,  and  it  is  all<^ed 
that  this  is  a  mistake  which  was  not  discovered  until  after  the 
action  was  commenced.  The  defendant  deraigns  title  by  mesne 
conveyances  from  Freedlander.  The  answer  then  alleges  in  sub- 
stance that  the  plaintiff,  on  or  about  the  twenty-first  day  of 
June,  with  the  purpose  and  intent  to  overreach,  cheat,  and 
defraud  Marks,  Sideman  &  Co.,  and  to  prevent  them  from  col- 
lecting their  said  claims  and  judgment  which  they  might  recover 
against  the  said  Asa  Miller,  procured  him,  said  Asa  Miller,  and 
his  wife,  to  execute,  acknowledge,  and  deliver  to  him  a  deed 
purporting  to  convey  to  him,  said  John  Stanley,  all  his  interest 
in  his  deceased  father's  estate.  It  is  then  stated  that  said  deed 
bears  date  June*18, 1877,  but  that  said  date  is  not  the  true  date; 
that  plaintiff  caused  said  deed,  and  the  acknowledgment  thereof, 
to  be  falsely  dated,  so  that  it  appears  on  its  face  to  have  preceded 
the  levying  of  said  attachment,  when  in  truth  it  was  executed 
subsequently  thereto;  that  said  Asa  Miller  at  said  time  had  no 
other  property  subject  to  execution ;  that  said  deed  was  and  is 
fraudulent  and  void,  and  was  intended  to  hinder,  delay,  cheat, 
and  defraud  the  creditors  of  said  Asa  Miller,  and  especially 
Marks,  Sideman  &  Co.,  out  of  their  just  demand  against  him. 

The  reply  put  the  new  matter  in  the  answer  in  issue.  The 
cause  was  tried  before  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  from  which  judgment  this  appeal 
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is  taken.  Upon  the  trial,  the  defendant  took  a  number  of 
exceptions  to  the  ruling  of  the  court  in  admitting  and  excluding 
evidence,  as  well  as  to  instructions  given  and  refused.  These 
exceptions,  or  such  of  them  as  we  deem  of  any  importance,  will 
now  be  considered. 

1.  BiU  of  exceptions  must  show  answer  expected.  On  his  cross- 
examination,  appellant's  counsel  asked  the  plaintiff  John  Stanley, 
who  had  been  sworn  as  a  witness  in  his  own  behalf,  if  he  had 
not,  after  taking  his  deed  from  Miller,  acted  as  agent  for  William 
McBee  and  his  mother  in  procuring  deeds  from  the  Liggett 
heirs  to  set  up  against  the  Miller  title  to  those  lands,  and  if  it 
was  not  in  consequence  of  a  judgment  obtained  in  the  Circuit 
Court  against  McBee  on  the  litigation  of  these  titles  that  the 
sheriff  put  him  off  the  land ;  but  on  objection  being  made,  the 
witness  was  not  allowed  to  answer.  The  defendent  then  called 
Robert  Phipps  as  a  witness,  who  testified  that  he  was  acquainted 
with  Asa  Miller,  with  Marks,  Sideman  &  Co,  and  with  the  plaint- 
iff. The  defendant  then  asked  him  if  he  had  a  conversation 
with  Asa  Miller  about  the  middle  of  June,  1877,  in  which  he 
(Miller)  wanted  to  transfer  to  him  his  interest  in  his  father's 
estate,  and  if  so,  what  reason  he  gave  for  wanting  to  make  the 
transfer;  and  for  like  reasons  this  question  was  not  answered. 
The  defendant  asked  Asa  Miller,  who  was  one  of  his  witnesses, 
this  question:  ''Did  not  Flood  &  Co.  bring  an  action  against 
you  in  the  Justice's  Court  for  Deer  Creek  precinct,  shortly  after 
you  made  this  deed  to  Stanley  to  collect  the  amount  you  were 
owing  them?"  The  court  sustained  objections  to  each  of  these 
questions,  and  the  witness  did  not  answer  either  of  said  questions, 
nor  does  the  bill  of  exception  disclose  what  facts  the  defendant 
expected  to  elicit,  or  what  facts  those  questions  were  designed  to 
bring  before  the  jury.  We  have  held  tliat  such  exceptions  pi^e- 
sent  no  question  for  review  on  appeal.  The  presumption  is 
that  the  judgment  of  the  court  below  is  right.  To  overthrow 
this  legal  intendment  the  appellant  must  make  it  appear  affirma- 
tively on  his  appeal  that  prejudicial  error  was  committed  against 
him  on  the  trial.  Such  error  is  not  made  to  appear  by  asking 
a  question  which  might  possibly  or  even  probably  elicit  a  fact 
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which  tends  to  support  the  appellant's  contentions;  but  if  such 
question  is  not  allowed  by  the  court  to  be  answered,  the  bill  of 
exceptions  must  disclose  what  facts  the  party  expected  to  prove 
by  the  witness,  so  that  this  court  may  judge  of  their  relevancy 
or  materiality.    {Kdley  v.  Highfidd^  14  Pac.  Rep.  744.) 

2.  Reocyrd  of  a  deed  (xmpderd  evidence.  It  appears  from  the  bill 
of  exceptions  that  the  plaintiff  offered  in  evidence  the  record  of 
the  deed  from  Asa  Miller  and  wife  to  John  Stanley,  which  was 
objected  to  as  irrelevant,  immaterial,  and  incompetent,  and  not  the 
best  evidence.  The  court  overruled  these  objections  and  admitted 
the  record,  to  which  ruling  the  defendant  excepted.  This  record 
is  not  made  a  part  of  the  bill  of  exceptions,  and  is  not  before  us, 
nor  does  it  anywhere  appear  of  record  that  this  deed  as  it  appeared 
of  record  was  not  executed  with  all  .the  formalities  required  by 
law  to  entitle  it  to  be  recorded.  It  was  the  record  of  the  deed 
from  Asa  Miller  and  wife  to  John  Stanley.  Such  a  record  is 
competent  evidence.  Hill's  Code,  section  3028,  provides  that 
*' the  record  of  a  conveyance  duly  recorded,  or  a  transcript  thereof 
duly  certified  by  the  county  derk  in  whose  office  the  same  may 
have  been  recorded,  may  be  read  in  evidence  in  any  court  in 
this  State,  with  the  like  force  and  effect  as  the  original  convey- 
ance.'' So  far  as  appears  from  the  transcript  this  record  was 
properly  admitted  in  evidence,  and  the  exceptions  to  the  ruling 
of  the  court  in  admitting  it  cannot  be  sustained. 

3.  (%n«fmn^  secfion  3042  o/'.5tQ'«Cbc{6.  The  bill  of  exceptions 
further  shows  that  the  plaintiff  offered  in  evidence  the  deed  from 
Asa  Miller  and  wife  to  Stanley.  The  defendant  objected  because 
it  was  irrelevant,  immaterial,  and  incompetent,  which  objections 
were  overruled  by  the  court,  and  said  deed  was  admitted  in  evi- 
dence. The  defendant  then,  before  the  deed  was  read  or  submitted 
to  the  jury,  moved  the  court  to  exclude  said  deed  as  evidence,  for 
the  reason  that  it  had  not  been  properly  executed,  in  that  it  was 
unsealed ;  but  the  court  overruled  this  motion,  to  which  an  excep- 
tion was  taken.  The  defendant  ought  to  have  made  and  urged 
all  the  objections  he  had  to  this  deed  at  the  time  it  was  offered. 
It  is  a  loose  and  irr^ular  practice  for  counsel,  when  a  paper  is 
offered  in  evidence,  to  submit  certain  objections  to  its  introduction^ 
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and  upon  those  objections  being  overruled  and  the  paper  ordered 
to  be  admitted,  to  proceed  to  state  other  objections.  All  objections 
which  counsel  intend  to  rely  upon  ought  to  be  submitted  at  one 
time  so  that  one  ruling  may  dispose  of  them.  But  for  the  pur- 
poses of  this  case,  assuming  that  these  objections  were  all  in  time, 
and  we  will  so  treat  them,  the<x>urt  did  not  err  in  overruling 
them. 

In  reaching  this  conclusion  we  do  not  consider  or  decide 
whether  the  deed  was  properly  sealed  or  not,  or  what  would  bo 
the  effect  of  the  record  of  the  deed  which  was  offered  without  the 
intruduction  of  the  original  deed,  but  place  the  case  entirely  on 
the  curative  statute  of  1878.  The  provision  is  in  Hill's  Code, 
section  3042,  apd  is  as  follows :  ^^All  deeds  to  real  property  here- 
tofore executed  in  this  State,  which  shall  have  been  signed  by 
the  grantors  in  due  form,  shall  be  sufficient  in  law  to  convey  the 
legal  title  to  the  premises  therein  described  from  the  grantors  to  the 
grantees,  without  any  other  execution  or  acknowledgment  what- 
ever; and  such  deeds  so  executed  shall  he  received  in  evidence 
in  all  courts  in  this  State,  and  be  conclusive  evidence  of  the 
title  of  the  lands  therein  described  against  the  grantors,  their 
heirs  and  assigns.  "The  occasion  for  the  enactment  of  this 
statute  is  well  known.  It  is  a  part  of  the  legislative  and  judi- 
cial history  of  the  State.  Previous  to  its  enactment  many  deeds 
had  been  executed  in  this  State  covering  large  amounts  of  valu- 
able property,  but  which  by  some  oversight  or  neglect,  some 
technical  formality  required  by  law  had  been  omitted.  Such 
omission  in  no  manner  affected  the  good  faith  of  the  parties  or 
the  real  rights  which  were  designed  to  be  created  or  transferred 
by  such  deeds;  but  as  property  increased  in  value,  designing 
persons  entered  into  the  business  of  searching  the  records  for 
defective  titles,  and  then  causing  a  second  deed  to  be  made  for 
the  same  property  to  some  person  in  collusion  with  them,  and 
instituting  an  action  to  recover  the  property.  This  enactment 
was  designed  to  defeat  such  nefarious  practices,  and  to  confirm  to 
the  persons  who  had  purchased  the  property  and  paid  for  it  the 
fiill  l^al  title,  and  which  they  had  not  received  by  reason  of 
some  slight  defect  or  informality  in  their  deeds.    Such  a  statute 
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is,  in  the  fullest  sense,  a  remedial  statute,  and  its  purposes  and 
objects  are  to  be  liberally  construed  and  applied  for  the  purpose 
of  giving  full  effect  to  the  legislative  intent,  and  accomplish  ing 
the  beneficent  purposes  of  the  enactment 

There  is  nothing  in  the  Constitution  of  this  State  prohibiting 
the  passage  of  retrospective  laws  in  such  cases,  and  where  not 
prohibited,  the  power  of  the  legislature  to  pass  them  has  been 
generally  sustained.  The  formalities  required  in  the  execution 
of  a  deed  are  purely  statutory,  aiid  it  is  always  competent  for  the 
legislature  to  declare  by  what  form  of  conveyance  the  title  to  real 
property  may  be  transferred.  The  rule  as  to  curative  statutes 
in  such  cases  seems  to  be  this:  '^If  the  thing  wanting  or  which 
failed  to  be  done,  and  which  constitutes  the  defect  in  the  pro- 
ceedings, is  something,  the  necessity  for  which  the  legislature 
might  have  dispensed  with  by  a  prior  statute,  then  it  is  not 
beyond  the  power  of  the  l^slature  to  dispense  with  it  by  a  sub- 
sequent statute.  And  if  the  irregularity  consists  in  doing  some 
act  which  the  legislature  might  have  made  immaterial  by  prior 
law,  it  is  equally  competent  to  make  the  same  immaterial  by  a 
subsequent  law."  (Cooley  on  Constitutional  Limitation,  371.) 
Such  l^islation  is  sustained  by  numerous  authorities.  (Siate  v. 
City  of  Newark,  3  Dutch.  185;  Foster  v.  I^sex  Bank,  16  Mass. 
244;  Oaahom  v.  PurceU,  11  Ohio  St.  641 ;  MaUer  of  Sticknoth, 
7  Nev.  223;  Dentzel  v.  Waldie,  30  Cal.  138;  Oarpenter  v. 
Pennsylvania,  17  How.  456;  Barrett  v.  Ban^eti,  15  Serg.  &  R. 
72 ;  Lessee  of  Ihdany  v.  Dangerfieldy  6  Gill  &  J.  461 ;  Maaay  v. 
Wise,  25  Ind.  1 ;  Watson  v.  Mercer,  8  Peters,  88 ;  Boyce  v.  Sin- 
clair, 3  Bush,  261 ;  Bleakney  v.  Farmer^  and  Mechanics^  Bank, 
17  Serg.  &  R.  63;  TTie  Syracuse  (My  Bank  v.  Davis,  16  Barb. 
183;  Chemvt  v.  Shanes  Lessee,  16  Ohio,  599;  Trustees  of 
Cuyahoga  Real  Estaie  Association  v.  McOaughy,  2  Ohio  St. 
152;  Andrews  v.  Russell,  7  Blackf.  473;  Inhabitants  of  GoAen 
V.  Inhaintanis  of  Stonington,  4  Conn.  209;  Bank  v.  Allen,  28 
Conn.  98.) 

4.  But  it  is  further  claimed  by  counsel  for  the  appellant  that 
if  it  were  competent  for  the  legislature  by  the  act  under  consider- 
ation to  give  validity  to  deeds  which^  without  this  enactment^ 
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-would  have  been  invalid,  still  the  operation  of  the  curative  act 
raust  be  confined  to  the  immediate  parties  to  the  deed/ and  could 
not  be  extended  to  other  persons  who  might  before  the  passage 
of  the  act  acquire  an  interest  in  the  subject-matter  of  the  contro- 
versy. The  statute  on  its  face  assumes  to  make  such  deed  valid 
and  "conclusive  evidence  of  the  title  to  the  lands  described 
therein,  against  the  grantors^  their  heirs  and  assigns.'^  Whether 
this  statute  would  be  held  operative  against  a  bona  fide  purchaser 
for  value  and  without  any  notice  of  the  first  vendee's  right,  it  is 
not  now  necessary  to  decide,  but  I  am  strongly  inclined  to  think 
it  would  not;  but  that  question  was  not  made  in  the  court  below. 
The  pleadings  are  silent  on  this  point;  nor  were  any  instructions 
refused  or  given  by  the  court  on  this  subject  to  which  an  excep- 
tion was  taken.  And  under  any  view  we  are  inclined  to  take 
of  the  subject^  unless  the  defendant  is  such  bona  fide  purchaser, 
he  stands  in  Miller's  shoes,  and  is  concluded  by  whatever  would 
have  bound  or  affected  Miller.  It  follows  from  these  consider- 
ations that  the  court  did  not  err  in  receiving  said  deed  in  evidence^ 
and  in  refusing  to  exclude  it  from  the  jury  after  it  had  beec 
admitted. 

5.  A  deed  per  ae  raises  no  premmptUm  of  fraiidulent  intent 
The  appellant  asked  the  court  to  give  the  jury  the  following 
instruction :  "  If  the  deed  of  Miller  and  wife  to  the  plaintiff  was 
intended  as  a  deed  of  trust,  and  taken  by  the  plaintiff  for  that 
purjiose,  and  the  transfer  was  such  as  would  necessarily  delay 
Marks,  Sideman  &  Co.  in  the  collection  of  their  claim,  the  law 
will  presume  that  it  was  done  with  a  fraudulent  intent.''  This 
instruction  was  properly  refused.  In  the  trial  of  an  action  of 
ejectment,  the  legal  title  must  prevail  over  a  mere  equity ;  and 
unless  this  deed  could  be  overthrown  on  the  ground  of  fraud,  it 
must  be  held  operative.  The  effect  of  every  conveyance  of  prop- 
erty by  one  indebted  may  be  to  delay  some  creditor  in  the  col- 
lection of  his  debt,  but  such  conveyance  is  not  on  that  account 
per  se  fraudulent;  nor  will  the  law  adjudge  such  a  transaction 
fraudulent  for  that  reason  alone.  It  may  be  a  circumstance  to 
be  weighed  and  considered  with  all  the  other  facts  in  the  case, 
but  standing  by  itself,  it  raises  no  such  presumption. 
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6.  Jury  should  ccmsider  dU  the  emdenoe  offered.  The  appellant 
also  asked  the  court  to  give  the  jury  this  Instruction :  ^^The  fact 
that  the  note  offered  in  evidence  by  the  plaintiff  being  found  in 
his  possession^  with  the  assignment  of  Flood  <&  Co.  to  him 
indorsed  upon  it,  raises  a  satisfactory  presumption  that  it  is  still 
his  property,  and  has  not  been  paid  to  Miller  on  the  purchase- 
price  of  the  land.^'  This  instruction  was  refused.  The  plaintiff 
had  testified  in  effect  that  when  he  purchased  the  land  in  contro- 
versy of  Miller,  he  was  to  pay  this  note  to  Flood  &  Co.  as  a  part 
of  the  consideration  for  the  land,  and  that  he  subsequently  paid 
the  note  to  Flood  &  Co.,  and  received  the  same,  with  their  indorse- 
ment thereon.  The  instruction  asked  in  efiect  withdrew  all  of 
these  facts  from  the  consideration  of  the  jury,  and  directed  them 
to  find  on  the  isolated  facts  as  to  the  indorsement  and  possession 
of  the  note.  This  was  not  proper.  The  jury  had  the  right,  and 
it  was  their  duty  to  consider  all  the  facts  submitted  to  them  on 
this  subject,  and  an  instruction,  the  effect  of  which  was  to  with- 
draw any  portion  of  the  facts  from  them,  or  directing  them 
to  find  as  to  the  effect  of  particular  facts,  ignoring  others 
bearing  on  the  same  subject  and  equally  important,  would 
have  been  highly  improper.  The  same  remarks  are  applicable 
to  the  third  instruction  asked  by  the  appellant,  which  was 
refused. 

7.  The  fourth  instruction  which  was  asked  by  the  appellant, 
defining  what  constituted  a  seal,  and  the  effect  of  an  unsealed 
deed,  was  refused,  and  the  view  we  have  taken  of  the  confirma- 
tory statute  renders  this  instruction  improper.  That  statute 
rendered  the  deed  operative  without  a  seal.  In  other  words,  as 
to  all  deeds  theretofore  signed  by  the  grantors,  a  seal  was  declared 
to  1^  unnecessary. 

8.  The  only  important  issue  of  fact  made  by  the  pleadings  in 
the  view  we  have  taken,  was  whether  or  not  Miller's  deed  to  the 
plaintiff  was  in  fact  executed  after  Marks,  Sideman  &  Co.  caused 
said  property  to  be  attached.  The  answer  alleges  that  it  was  so 
antedated,  and  this  issue  seems  to  have  been  fully  submitted  to 
the  jury  and  fairly  tried,  and  the  jury,  in  effect,  found  that  it  had 
not;  but  that  it  was  executed  on  the  day  of  its  date.    This  dis* 
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posed  of  the  onlj  defense  which  appears  to  have  been  seriously 
relied  upon  in  the  court  below. 
Let  the  judgment  be  affirmed. 

LoHD,  C.  J.,  did  not  sit  at  the  hearing  of  this  case,  and  took 
no  part  in  its  decision. 


--—————  15    513 
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Dbcsib — OWHXB  OF  Lamd,  Whsn  not  Avfeotsd  bt. —In  a  suit  to  qniet  title,  the        *1   332  - 
plaintiff  showed  posHeBaion  for  the  time  limited  by  law  for  the  commencement       I  15   513 
of  actions  to  recover  real  estate,  and  also  a  regular  deed  thereto.    Eeldy  that  a       -      *^ 
decree  rendered  against  his  grantor,  subsequent  to  his  purchase  of  the  land,         1^   ^13 
declaring  the  said  grantor's  deed  fraudulent,  where  there  was  no  issue  upon  the  15   513 

point  in  the  suit  in  which  the  decree  was  rendered,  did  not  estop  the  plaintiff       <  45   58li 
from  claiming  title  to  the  land. 

'DviXED  States  Ooubt — Jubibdioiiok  of. ->  United  States  courts  in  equity  and 
common-law  cases  are  courts  of  limited  although  not  ir^ericr  jurisdiction,  and 
some  especial  grounds  of  jurisdiction  must  be  shown  to  enable  them  to  take  cog- 
zdzance  of  causes,  and  the  facts  set  out  as  the  ground  of  jurisdiction  will  be  pre- 
sumed to  be  the  only  source  from  which  such  jurisdiction  is  deriyed. 

Baice. — Consent  of  parties  does  not  invest  the  court  with  jurisdiction.  The  law 
must  confer  it,  or  it  does  not  exist  in  the  court. 

Samx. — In  a  suit  between  citizens  of  the  same  State  to  set  aside  a  deed  as  fhrndulent, 
and  subject  land  in  the  State  to  a  judgment  of  the  State  courts,  an  allegation  of 
fraud  upon  the  revenue  laws  of  the  United  States  does  not  show  a  cause  cogniz- 
able in  the  federal  courts  under  the  laws  of  the  United  States. 

Dbgbkb  of  CoIjLAtxbaii  Attack  upon. — The  courts  of  the  United  States  being 
courts  of  superior  jurisdiction,  their  decrees  are  not  open  to  collateral  attack, 
unless  it  is  affirmatiyely  shown  by  the  record  that  they  had  no  jorisdiotton. 

Appeal  from  Douglas  County.    Reversed. 

WUliama  &  WUliamay  for  Appellant. 

/.  F.  Waison,  for  Bespondent* 

Thayer,  J. — This  appeal  comes  here  from  a  decree  of  the 
Circuit  Court  for  the  county  of  Douglas.    The  appellant  com- 
menced a  suit  in  that  court  to  remove  a  cloud  from  his  title  to 
40  acres  of  land,  which  he  allied  in  his  complaint  that  he  is 
ZV.  Ob.— 83. 
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the  owner  of  in  fee-^imple^  and  in  possession  of.  The  land  was 
a  part  of  the  donation  land  claim  of  Jesse  Appl^ate  in  said 
county  of  Douglas*  The  respondent  denied  in  the  answer  the 
appellant's  ownership  of  the  land,  and  claimed  ownership  thereof 
in  himself,  under  a  decree  recovered  by  him  against  the  said 
Jesse  Applegate,  the  appellant^  and  others,  on  or  about  the 
fifth  day  of  January,  1883,  in  a  suit  in  the  United  States  Cir- 
cuit Court  for  the  district  of  Or^on,  and  a  deed  executed  to  him 
in  pursuance  of  such  decree  by  the  master  of  clianoery  of  said 
court,  allying  that  said  land  was  included  in  a  certain  tract  of 
land,  consisting  of  121.55  acres,  which  was  found  in  said  suit 
by  said  United  States  court  to  belong  to  the  said  Jesse  Apple- 
gate,  and  subject  to  the  payment  of  a  certain  judgment  in  favor 
of  the  respondent  and  against  said  Jesse  Appl^ate.  The  appel- 
lant filed  a  reply  to  the  respondent's  answer,  in  which  he  denied 
that  the  title  to  said  40-acre  tract,  or  any  part  of  it,  was  in 
issue  in  the  suit  in  said  United  States  Court;  denied  that  said 
flast-mentioned  court  had  any  jurisdiction  in  said  suit  to  rendcft 
such  decree,  or  that  said  master  in  chancery  had  any  power  to 
sell  said  land.  Upon  the  hearing  of  the  case  in  the  court  below 
.the.  appellant,  to  maintain  his  cause,  gave  in  evidence  a  deed  to 
said  40-acre  tract,  executed  to  him  by  William  H.  H.  Apple- 
:gate  and  wife  on  cbbe  eighth  day  of  October,  1874,  which  pur- 
ported to  convey  to  him  said  last-named  tract.  The  deed  was 
duly  executed  and  acknowledged  so  as  to  entitle  it  to  record, 
and  was  duly  recorded  in  tthe  office  of  the  clerk  of  the  county  of 
Douglas,  on  the  thirty-firat  day  of  October,  1874,  in  the  record 
of  deeds  in  said  office.  And  it  appears  to  have  been  conceded 
on  the  part  of  the  respondent  that  at  the  time  of  its  execution 
the  said  William  H.  H.  Applegate  held  a  deed  from  said  Jesse 
Applegate  to  certain  lands,  which  included  said  40  acres,  and 
that  the  same  was  a  part  of  .said  Jesse  Appl^ate's  donation 
claim  before  referred  to. 

The  respondent,  to  sustain  the  issues  on  his  part,  gave  in  evi- 
dence a  duly  certified  copy  of  an  amended  and  supplemental  bill, 
filed  in  said  United  States  Court  in  said  suit  on  the  twelfth  day 
of  September,  1881,  in  which  the  respondent  was  complainant, 
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and  the  said  Jesse  Appl^ate,  William  H.  H.  Applegate,  the 
appellant,  and  others  were  defendants;  also  of  an  answer  to  said 
bill  filed  in  said  suit  by  the  appellant;  and  also  of  the  decree  of 
the  court  therein,  and  of  the  deed  executed  to  him  by  said  master 
in  chancery.  Said  deed  bears  date  December  6,  1883.  The 
appellant's  counsel  objected  to  the  admission  of  said  evidence 
upon  the  grounds  of  irrelevancy  and  immaterialty,  which  objeo- 
tion  the  court  overruled,  and  the  apf^ant's  coiusel  excepted  to 
the  ruling. 

The  main  issue  between  the  parties  is  the  ownership  of  the 
40  acres  of  land  in  suit  The  appellant,  I  would  infer,  was  in 
]>osse9sion  of  the  land  at  the  time  the  suit  was  commenced, 
as  his  allegation  of  possession  is  not  denied  in  the  respondent's 
answer;  and  it  was  admitted  at  the  hearing  that  he  paid  full 
value  for  it  upon  the  purchase  thereof  referred  to.  The  Circuit 
Court  failed  to  make  any  findings  of  facts  and  law  as  required 
by  section  398  of  the  Civil  Code,  as  amended  in  1885,  and  the 
counsel  on  either  side  have  presented  only  a  cursory  view  of  the 
matter,  and  the  briefs  they  have  submitted  contain  but  a  meager 
statement  of  it.  The  court  is  left,  therefore,  to  search  through 
the  various  documents  referred  to  in  order  to  find  out  what  is  in 
the  case. 

The  bill  filed  in  the  suit  in  the  United  States  court  states 
substantially  that  the  respondent  and  the  said  Jesse  Applegate 
became  co-sureties  to  the  State  of  Oregon  in  1862,  and  also  in 
1866,  upon  the  official  bond  of  Samuel  E.  May  as  secretary  of 
State,  who  was  elected  to  said  office  for  two  successive  terms  in 
said  years;  that  May  became  a  defaulter  upon  the  bonds,  and 
judgments  were  recovered  in  favor  of  the  State  and  against  the 
sureties  upon  each  of  them  some  time  in  1874;  that  one  of  said 
judgments  was  for  $8,929.85,  besides  costs  and  disbursements, 
and  a  transcript  thereof  was  filed  and  the  judgment  was  dock- 
eted in  the  office  of  the  clerk  of  the  county  of  Douglas  on  the 
eleventh  day  of  August,  1874;  that  prior  to  the  twenty-seventh 
day  of  June,  1878,  the  respondent  paid  on  said  last-mentioned 
judgment  $10,837.76,  and  on  said  day  recovered  a  judgment 
against  said  Jesse  Applegate  as  his  co-surety  on  said  paytnents 
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for  the  sum  of  $4,882.19,  which  was  on  the  same  day  entered 
on  the  judgment-lien  docket  of  said  county  of  Douglas ;  that 
respondent,  on  the  sixteenth  day  of  November,  1878,  paid  on 
the  said  judgment  $1,385.61,  the  balance  due  thereon,  and  gave 
due  notice  that  he  claimed  the  benefit  of  it  against  said  Apple- 
gate,  and  became  subrogated  to  the  rights  of  the  State  in  refer- 
ence thereto,  upon  which  he  caused  an  execution  to  be  issuel, 
and  collected  the  larger  ptfrt  thereof;  that  the  amount  of  his 
claim  against  said  Applegate,  arising  out  of  said  affairs,  was,  on 
the  first  day  of  January,  1881,  $6,584.09;  that  said  Jesse 
Appl^te,  in  1849,  took  the  said  donation  land  claim  under  tiie 
Donation  Act  of  September  27,  1850,  which  is  claim  No.  38, 
notification  No.  54,  certificate  No.  103,  T.  22  S.,  R.  5  W., 
W.  M.,  and  contains  642  acres ;  that  he  perfected  title  thereto, 
the  north  half  to  himself,  and  the  south  half  to  his  wife,  Cynthia 
Ann  Applegate.  He  also  acquired  other  lands  situated  in  said 
county  of  Douglas,  and  which  are  described  in  the  said  bill. 
That  said  Applegate  and  wife,  with  intent  to  delay,  cheat,  and 
defraud  the  State  of  Or^on  and  the  respondent  out  of  said 
debts,  deeded  all  of  said  lands  to  their  children  as  follows :  To 
said  William  H.  H.  Applegate,  their  son,  160  acres  of  the  north 
half  of  said  donation  land  claim,  by  deed  dated  the  sixth  day  of 
April,  1867,  for  the  apparent  consideration  of  $500;  also  80 
acres  of  said  donation  land  claim,  by  deed  dated  the  nineteenth 
day  of  April,  1869,  for  the  apparent  consideration  of  one  dollar, 
which  deeds  were  recorded  in  the  office  of  the  clerk  of  said 
county,  the  first  one,  the  sixth  day  of  February,  1869,  and  the 
second  one,  the  fourth  day  of  May,  1869.  To  the  appellant, 
their  son,  160  acres  of  the  Jesse  Appl^ate  part  of  said  donation 
land  claim,  by  deed  dated  April  6,  1867,  for  the  apparent  con- 
sideration of  $500,  which  deed  was  recorded  in  said  last-men- 
tioned office  the  sixth  day  of  February,  1869;  also  80  acres  of 
said  donation  land  claim,  for  the  apparent  consideration  of  one 
dollar,  which  was  recorded  in  said  office  May  5,  1869.  To 
Charles  Putman,  a  grandson  of  Jesse  Appl^ate  and  wife,  a 
tract  of  land  outside  of  the  donation  claim.  To  Peter  Apple- 
gate,  their  son,  211.31  acres  of  land,  170  acres  of  which  was  a 


Dec.  1887.]  Applegate  t?,  Doweix.  517 

Opinion  of  the  Court— Thayer,  J. 

part  of  the  said 'donation  land  claim;  also  to  Sallie  Applegate 
another  tract  of  land  outside  of  the  donation  land  claim. 

The  bill  charges  that  said  deeds  were  ill^lly  recorded;  that 
each  and  all  of  the  grantees  received  them  with  the  intent  before 
mentioned ;  that  each  and  all  of  them  had  notice  that  said  Jesse 
Appl^ate  was  largely  indebted  to  the  State  of  Oregon  as  the 
security  of  May  on  said  bond  at  the  time  each  deed  was  made 
and  delivered,  and  that  they  well  knew  that  the  deeds  would 
make  the  grantor^  Jesse  Applegate,  insolvent ;  that  the  deeds  to 
William  H.  H.  Applegate  and  to  appellant,  dated  1867,  were 
antedated,  for  the  purpose  to  deceive,  cheat,  etc.;  that  the  pre- 
tended money  consideration  in  each  was  inadequate,  and  that 
neither  of  the  grantees  paid  any  money  for  the  land  described  in 
said  deeds.  It  is  also  alleged  in  said  bill  that  on  the  seven- 
teenth day  of  September,  1879,  an  execution  was  issued  on 
respondent's  judgment  against  Jesse  Applegate  to  the  sheriff  of 
Jackson  County,  and  that  it  was  since  returned  unsatisfied ;  and 
that  on  the  seventh  day  of  October,  1879,  an  execution  thereon 
was  duly  issued  to  the  sheriff  of  Douglas  County,  and  had  been 
since  returned  unsatisfied ;  also  that  on  the  twenty-fourth  day 
of  June,  1871,  the  said  William  H.  H.  Applegate  deeded  200 
acres  of  the  north  half  of  said  donation  land  claim  to  Charles 
and  John  C.  Drain,  for  the  sum  of  $2,000,  cash,  and  that  this 
deed  was  also  illegal,  fraudulent,  and  void ;  that  the  actual  price 
paid  was  $2,000,  yet  the  deed,  to  conceal  the  value  of  the  land  and 
to  cheat  and  defraud  the  creditors,  etc.,  expressed  on  its  face  the 
consideration  of  $500  only,  and  in  place  of  having  a  revenue  stamp 
of  two  dollars,  as  was  required  by  the  act  of  Congress  at  the  date 
of  said  deed,  only  had  a  revenue  stamp  of  fifty  cents;  "that  each 
and  all  of  said  deeds  to  William  H.  H.  Applegate,  to  the  appel- 
lant, and  to  the  other  grantees  before  mentioned,  were  illegal, 
and  a  fraud  under  the  statutes  of  the  United  States,  entitled 
'  An  act  to  provide  internal  revenue  to  support  the  government, 
and  to  pay  interest  on  the  public  debt,^  approved  thirtieth  day 
of  June,  1864,  and  the  amendments  thereto;  that  an  inadequate 
consideration  was  expressed  in  each  of  said  deeds  by  the  grant- 
ors and  grantees,  with  the  intent  of  evading  the  provisions  of 
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said  statate;  that  the  grantors  and  grantees  well  knew  that  the 
land  conveyed  by  each  deed  was  at  the  date  thereof  worth  in 
cash  more  than  $10^000,  and  each  of  them  have  a  revenue  stamp 
on  them  of  fifty  cents  and  no  more,  not  one  half  the  amount 
required  by  said  act  of  Congress;  and  the  recording  of  each  of 
them  was  in  violation  of  the  spirit  meaning  of  sections  152, 156, 
and  158  of  said  statute;  that  none  of  said  stamps  have  been  can- 
celed by  writing  the  date  when  the  deed  was  so  used  or  stamps 
affixed  on  the  same,  and  that  none  of  them  have  the  initials  of 
the  person  using  them  or  affixing  the  same  prior  to  the  placing 
said  deeds  on  the  records  of  Douglas  County,  in  the  State  of 
Oregon." 

The  auction  in  reference  to  affixing  the  revenue  stamps  upon 
the  deeds,  their  inadequacy,  and  the  n^lect  to  cancel  them  before 
the  recording  of  the  deeds,  were  evidently  made  in  order  to  give 
the  United  States  court  jurisdiction  of  the  suit.  The  bill  in 
fact  shows  upon  its  face  that  said  court  would  have  had  no  juris- 
diction of  it  in  the  absence  of  such  all^tions,  as  it  contains  in 
the  outset  an  express  statement  that  all  the  parties  to  the  suit 
were  citizens  of  the  State  of  Or^on.  Whether  such  all^ations 
made  such  a  case  as  would  entitle  the  United  States  court  to 
assume  jurisdiction  of  the  subject-matter  involved  in  said  suit 
will  be  referred  to  hereafter.  The  forgoing  facts  are  the  main 
features  of  the  amended  bill.  The  supplemental  bill  merely  sets 
forth  some  changes  that  occurred  in  r^ard  to  the  affairs  of  the 
parties  after  the  filing  of  the  amended  bill,  which  need  not  be 
considered. 

I  find  nothing  material  to  this  case  in  the  appellant's  answer 
to  said  bill ;  it  purports  to  be  his  separate  answer  thereto,  and 
the  statement  to  that  effect  is  in  the  usual  form  laid  down  in 
equity  precedents.  Many  of  the  matters  stated  in  the  bill  are 
admitted  in  the  answer.  The  appellant  denied  the  fraudulent 
intent  charged  in  the  bill  against  Jesse  Applegate  and  wife  in 
making  the  deeds  referred  to  therein,  or  in  deeding  to  appellant 
the  160  acres  of  land  by  the  deed  of  the  6th  of  April,  1867; 
denied  that  said  deed  conveyed,  or  purported  to  convey,  any 
part  of  Jesse  Appl^ate's  half  of  said  donation  land  claim,  or 
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that  the  oonsideration  therein  named  was  an  apparent  consider- 
ation ;  but  alleged  that  the  whole  of  said  land  conveyed  hj  both 
of  the  deeds  from  Jesse  Applt^te  and  wife  to  him  was  in 
the  soatheast  part  of  the  wife's  half,  except  a  small  piece  which 
lay  soath  of  said  claim,  and  that  said  deeds  were  made  and 
delivered  to  him  for  a  good,  valuable,  and  sufficient  consider- 
ation, which  is  specified  in  the  answer.  And  the  appellant  denied 
all  the  fraud  charged  against  him  in  the  said  bill,  or  relating  to 
his  receiving  and  recording  the  deeds  executed  to  him,  or  their 
effect  upon  the  solvency  of  said  Jesse  Applegate,  or  that  he  was 
insolvent  in  consequence  of  the  making  and  delivery  of  said 
deeds,  or  that  the  deeds  were  illegal  or  fraudulent,  or  a  fraud 
under  the  statutes  of  tlie  United  States,  or  any  statute  relating 
to  the  the  internal  revenue,  and  all  the  matters  connected  there- 
with charged  in  the  bill;  and  averred  that  the  deeds  were 
executed  to  him,  and  that  he  received  them  in  good  faith.  It 
will  be  seen  from  an  inspection  of  the  said  decree  that  the  said 
United  States  court  adjudged  that  Jesse  Appl^ate  became 
indebted  to  the  respondent  in  the  manner  and  to  the  extent  sub- 
stantially as  alleged  in  the  bill ;  that  the  latter  thereby  acquired 
a  lien  to  the  amount  of  such  indebtedness  upon  all  the  real  pro- 
perty of  said  Jesse  Applegate  situate  in  said  county  of  Douglas, 
from  and  since  the  entry  and  docketing  of  the  judgments  men- 
tioned and  set  forth  in  said  bill ;  also  that  on  and  prior  to  April 
19th,  1869,  said  Jesse  Appl^ate  was  the  owner  in  fee-simple 
of  121.65  acres  of  the  north  one  half  of  said  donation  land 
daun,  the  said  121.55  acres  being,  as  stated  in  said  decree,  the 
whole  of  said  north  half  of  said  claim,  except  the  portion, 
200  acres,  more  or  less,  conveyed  by  William  H.  H.  Applegate 
on  June  24th,  1871,  to  Charles  and  John  C  Drain.  That  it 
was  adjudged  therein  that  the  conveyance  of  said  121.55  acres 
by  Jesse  Applegate  to  his  sons,  William  H.  H.  Applegate 
and  Daniel  W.  Appl^ate,  by  deeds  dated  April  19  and  20, 
1869,  respectively,  was  voluntary  and  without  a  valuable  con- 
sideration, and  in  fraud  of  the  rights  of  the  respondent,  and  was, 
therefore,  as  against  him  and  his  assigns,  declared  to  be  null  and 
void ;  that  it  was  also  adjudged  in  the  said  decree,  that  the  several 
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conveyances  to  Peter  Appl^ate,  and  to  the  daughter,  Sallie 
Applegate,  stood  in  the  same  condition,  and  were  also  held  to  be 
null  and  void  to  the  same  extent;  and  that  it  was  decreed  therein 
tliat  unless  said  Jesse  Applegate,  Daniel  W.,  William  H.  H., 
Peter,  and  Sallie  Appl^ate  pay  the  amount  of  the  indebtedness 
to  the  respondent,  with  costs,  etc.,  within  twenty  days  from  the 
entry  of  the  decree,  that  the  master  of  the  court  was  authorized 
and  required  to  sell  as  upon  execution  all  the  interest  of  said 
Jesse  Applegate  on  January  1,  1869,  in  certain  pieces  of  land, 
viz.,  the  121.65  acres  of  the  north  half  of  said  donation  land 
claim,  and  all  the  south  half  of  said  claim  except  the  140 
acres,  more  or  less,  conveyed,  the  decree  states,  by  Jesse  Applegate 
to  said  Daniel  W.  Applegate,  and  the  portions  deeded  to  said 
Peter  and  Sallie  Applegate.  And  that  it  was  further  adjudged 
and  decreed  therein  and  thereby,  that  the  conveyance  by  Jesse 
Applegate  to  William  H.  H.  Applegate,  on  April  6,  1867,  of 
160  acres,  more  or  less,  in  the  north  half  of  said  donation  claim, 
and  the  conveyance  by  him  to  his  son,  Daniel  W.  Appl^ate, 
appellant  herein,  of  the  same  date,  of  146  acres,  more  or  less,  in 
the  south  half  of  said  claim,  were  made  in  good  faith,  etc.  It 
will  also  be  observed  by  an  inspection  of  the  said  deed  from  the 
master  to  the  respondent  that  the  provision  of  the  decree,  author- 
izing and  directing  him  to  make  the  sale  of  the  said  interest 
of  Jesse  Applegate,  was  executed. 

From  these  various  facts  we  have  to  determine  the  status  of 
the  title  to  the  40  acres  of  land  in  dispute.  The  suit  herein 
was  commenced  on  the  seventeenth  day  of  August,  1886,  and 
when  the  appellant  introduced  his  deed  from  said  William 
H.  H.  Applegate  in  evidence  at  the  hearing,  he  made  out  under 
the  issues  in  the  suit  a  prima  facie  case.  At  that  stage  of  the 
proceeding  he  was  presumably  entitled  to  the  relief  claimed. 
He  was  in  possession  of  the  land  under  an  absolute  deed  of  title, 
which  had  been  executed  to  him  and  recorded  in  the  office  of  the 
clerk  of  the  county  in  which  the  land  is  situated  more  than 
eleven  years;  and  the  respondent  was  claiming  it  adversely  to 
him.  In  order  to  defeat  such  recovery,  it  devolved  upon  the 
respondent  to  prove  that  appellant  had  acquired  no  title  to  the 
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land,  or  that  he  had  aliened  it,  or,  in  some  l^al  manner,  had 
been  divested  of  it.  And  for  that  purpose  the  respondent  intro- 
duced in  evidence  the  said  decree  of  the  said  United  States  court, 
and  other  proceedings  connected  therewith.  Whether  that  evi- 
dence was  effectual  for  the  purpose  depends  upon  the  two  ques- 
tions ah*eady  alluded  to,  viz.:  Mrd,  whether  the  said  decree 
operated  upon  or  affected  the  appellant's  title  derived  under  the 
deed  from  William  H.  H.  Applegate  of  October  8,  1874;  and 
secondy  whether  the  said  United  States  court  had  jurisdiction  of 
the  suit  in  which  the  said  decree  was  rendered. 

It  is  very  difficult  to  determine  from  the  data  before  us  when 
or  how  Jesse  Applegate  disposed  of,  or  attempted  to  dispose  of, 
the  40  acres  of  land  in  question.  It  is  allteged  in  said  bill  that 
he  and  his  wife  deeded  to  said  William  H.  H.  Applegate  160 
acres  of  the  north  half  of  the  said  donation  claim,  by  deed  dated 
April  6,  1867;  also  80  acres  of  said  donation  claim,  by  deed 
dated  April  19, 1869.  These  two  parcels  constitute  all  the  land 
shown  by  the  said  bill  to  have  been  conveyed  to  said  William 
n.  H.  Applegate.  It  is  not  stated  in  the  bill  in  which  half  of 
the  claim  the  said  80  acres  are  situated,  but  as  said  William 
H.  H.  Applegate  deeded  200  acres  in  the  north  half  of  the  claim 
to  the  Drains,  and  the  40  acres,  also  in  said  half  of  the  claim,  to 
the  appellant,  which  correspond  in  acreage  to  the  160-acre  parcel 
and  the  80-acre  parcel,  it  is  evident  that  the  latter  parcel  is 
situated  in  said  north  half  also,  and  that  the  said  40  acres  must 
have  been  deeded  by  Jesse  Applegate  and  wife  to  William  H.  H. 
Appl^ate  by  one  of  the  said  deeds  referred  to.  Nor  is  this 
view  inconsistent  with  the  inferential  statement  in  the  decree, 
that  Jesse  Applegate  conveyed  said  121.65  acres  to  his  sons, 
William  H.  H.  Applegate  and  Daniel  W.  Applegate,  by  deed 
dated  April  19  and  20,  1869.  It  will  not  be  presumed  that 
Daniel  W.  Applegate  purchased  of  William  H.  H.  Applegate, 
land,  and  paid  him  the  full  value  therefor,  which  he  already  had 
a  deed  to  from  the  latter's  grantor.  The  decree,  then,  only 
operated  upon  the  conveyance  from  Jesse  Appl^ate  to  William 
H.  H.  Applegate  long  after  the  latter  had  conveyed  the  land  to 
the  appellant^  and  whether  that  affected  the  title  in  the  appel- 
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lant's  hands  is  the  question  for  determination.  The  deed  to 
William  H.  H.  Applegate  was  not  void^  conceding  it  to  have 
hem  a  conveyance  made  with  intent  to  hinder,  delay,  or  defraud 
creditors,  although  the  statute  declares  that  such  conveyances 
shall  be  void.  It  was  good  as  between  the  parties,  and  as  to 
every  one  except  creditors,  and  they  can  only  treat  it  as  void  in 
a  proceeding  to  collect  their  debts.  A  sale  of  the  property  to  a 
bona  fide  purchaser  for  value  will  cut  off  their  claim  and  pass  a 
good  title.  (Wait  on  Fraudulent  Conveyances  and  Creditors' 
Bills,  §§  409,  n.  1,  445.) 

It  was  claimed  on  the  argument  by  the  respondent's  counsel  that 
it  was  the  duty  of  the  appellant  to  have  interposed  a  plea  in  the 
suit  in  the  United  States  court  that  he  was  such  a  purchaser,  if 
he  claims  to  have  been  such,  and  that  his  failure  to  do  so  estops 
him  from  setting  up  any  claim  of  title  to  the  land.  The  suit  in 
the  United  States  court  was  in  the  nature  of  a  creditor's  bill. 
Its  object  was  to  subject  certain  property  Jesse  Appl^ate  had 
conveyed  to  his  children  to  the  payment  of  a  debt  he  was  owing 
to  the  respondent.  It  was  to  ascertain  the  intent  of  said  Apple- 
gate  in  making  the  conveyances,  and  if  found  to  be  fraudulent, 
to  direct  a  sale  of  the  property  and  application  of  the  proceeds 
to  the  payment  of  the  debt.  The  conveyances  were  to  the  several 
parties,  and  were  separate  transactions  in  the  main,  though 
probably  not  to  such  an  extent  as  to  require  separate  suits  to  be 
brought  i^nst  each.  The  bill  under  the  rule  laid  down  in 
Fellowa  v.  Fellowa,  4  Cowen,  682,  may  not  have  been  objection- 
able upon  the  ground  of  multifariousness,  and  yet  the  appellant 
was  not  required  to  answer  any  matter  charged  against  any  of 
the  other  defendants  in  the  suit,  and  there  was  Ho  charge  against 
him  regarding  the  purchase  of  the  said  40  acres  of  land.  The 
said  Jesse  Applegate  Mras  charged  in  the  bill  with  having  con- 
veyed it,  with  other  lands,  to  said  William  H.  H.  Applegate, 
with  intent  to  delay,  etc.,  his  creditors,  and  the  latter  was  chai^ged 
with  having  accepted  the  conveyance  under  circumstances  that 
might  cast  suspicion  upon  his  good  faith  in  the  affidr. 

The  difficulty  in  the  case  arises  from  the  fact  that  the  com- 
plainant in  the  bill  treated  the  land  as  being  held  by  said  Wil- 
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liam  H.  H.  Appl^^ate,  under  a  deed  from  said  Jesse  Appl^ate, 
and  only  sought  to  have  that  deed  annulled;  when  in  fact  the 
former  had  long  prior  thereto  conveyed  the  land  for  an  adequate 
consideration  to  appellant,  by  a  deed  that  at  the  time  of  the 
filing  of  the  bill  had  been  standing  upon  the  records  of  Douglas 
Ck)unty  for  nearly  seven  years;  and  the  appellant  was  probably 
iu  possession  of  the  land  at  that  time.  Was  the  latter^  then^ 
bound  by  the  decree?  He  might  have  been,  possibly,  if  the 
conveyance  to  him  had  been  a  secret  one,  and  he  would  not, 
unquestionably,  if  he  had  not  been  made  a  party  to  the  suit. 
But  was  he  a  party  to  the  suit  for  the  purpose  of  affecting  the 
transaction  of  his  purchasing  the  land  from  his  brother  in  1874? 
All  the  defendants  in  the  bill  were  made  parties  in  order  to  pi'e- 
vent  a  multiplicity  of  suits.  As  between  them,  respectively,  and 
the  complainant,  except  as  to  some  common  matter,  if  there  were 
any  such,  the  suit  might  be  regarded,  it  seems  to  me,  the  same 
as  though  it  had  been  brought  against  them  separately.  The 
complainant  could  have  had  the  sale  from  William  H.  H. 
Applegate  to  the  appellant  inquired  into,  the  same  as  he  did  the 
sale  from  the  former  to  the  Drains.  He  could  have  charged 
the  parties  with  bad  faith  in  the  affitir,  and  if  it  had  been  sus- 
tained, have  been  relieved  from  its  effect;  but  he  did  not  seek  to 
do  that.  He  contented  himself  with  impeaching  the  deed  from 
Jesse  Appl^;ate  to  William  H.  H.  Appl^ate,  and  left  the  other 
in  statu  quo.  It  was  his  duty  to  ascertain  whether  or  not 
William  H.  H.  Applegate  had  conveyed  away  the  land,  and  if 
so,  have  had  the  transaction  inquired  into,  if  he  desired  to  ques- 
tion it;  as  the  appellant's  counsel  very  pithily  expresses  it  in  his 
brief, ''  it  was  DowelPs  business  to  see  that  the  holder  of  the 
legal  title  was  sued,  and  not  the  business  of  the  holder  of  the 
l^al  title  to  see  that  Dowell  sued  the  proper  person.^' 

The  decree  itself  only  binds  the  jjarties  to  the  suit,  and  con- 
cludes them  no  further  than  the  issue  determined  therein.  It 
does  not  bind  them  as  to  matters  which  were  not  in  issue  in  the 
case.  If  the  validity  of  the  said  deed  from  William  H.  H. 
Appl^ate  to  appellant  had  been  made  an  issue  in  the  suit,  the 
decree  would  have  been  conclusive  upon  the  question;  but  it 
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would  had  to  have  been  directly  in  issue,  and  not  merely  col- 
laterally litigated.  ^'It  must  be  a  fact  immediately  found 
aocordiog  to  the  pleadings,  not  that  on  which  the  verdict  was 
merely  based,  a  fact  m  issue  as  distinct  from  afoot  in  ooniroversy!^ 
{Glenn  v.  Savage^  14  Or.  573.) 

The  difference  between  the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties,  upon  a  different  claim  or  cause 
of  action,  is  often  overlooked.  And  it  is  from  that  circumstance 
tbat  attorneys  and  courts  have  frequently  been  misled  by  the 
rule  laid  down  in  Le  Guen  v.  Gouvemeur,  1  Johns.  Gas,  436,  to 
the  effect  that  the  judgment  of  a  court  of  competent  jurisdictiou 
is  tiot  only  conclusive  as  to  all  questions  actually  decided,  but  as 
to  all  which  the  parties  might  have  litigated  and  had  decided 
therein.  Judge  Field  in  Cromwell  v.  County  of  Sacramento^ 
94  U.  S.  351,  has  pointed  out  the  distinctions  referred  to,  with 
his  accustomed  clearness  and  accuracy.  It  amounts  simply  to 
this,  that  if  the  second  action  is  upon  the  same  claim,  the  former 
judgment,  if  upon  the  merits,  will  constitute  a  complete  bar,  not 
only  as  to  every  matter  that  was  brought  in  to  defeat  the  claim 
ill  the  former  action,  but  as  to  every  other  matter  that  would 
have  been  admissible  for  that  purpose.  If,  however,  the  second 
action  is  upon  a  different  claim,  the  former  judgment  will  only 
0[x?rate  as  an  estoppel  against  the  mattei*s  actually  litigated 
therein.  In  that  case  it  concludes  only  those  facts  that  were 
directly  in  issue  in  that  action.  The  inquiry  in  the  latter  case, 
Judge  Fields  says,  "must  always  be  as  to  the  point  or  question 
actually  litigated  and  determined  in  the  original  action,  not 
what  might  have  been  thus  litigated  and  determined;  only  upon 
such  matters  is  the  judgment  conclusive  in  another  action.'' 
The  case  here  clearly  Ixjlongs  to  the  latter  class,  and  the  decree 
in  the  United  States  court,  conceding  its  validity,  does  not  con- 
clude the  appellant  from  asserting  title  to  the  40  acres  of  land 
in  controversy. 

The  view  we  have  taken  of  the  first  one  of  the  questions  before 
mentioned  renders  it  unnecessary  to  consider  the  second.     But 
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the  matter  is  of  too  much  public  interest,  I  think^  to  be  passed 
over  without  observation.  Parties  to  a  litigation  in  this  State 
have  often  been  desirous  of  having  it  adjudicated  upon  in  the 
federal  courts.  A  preference  in  favor  of  those  tribunals  on 
account  of  the  learning  and  ability  of  the  judges  who  preside 
over  them  is  very  proper.  It  must^  however,  be  borne  in  mind 
that  the  jurisdiction  of  the  United  States  courts  in  equity  and 
<y)mmon-law  cases  is  limited,  although  they  are  not  inferior 
t  >urts.  That  it  is  necessary  to  show  in  the  outset,  when  a  case 
of  that  character  is  sought  to  be  commenced  therein,  some 
especial  grounds  of  jurisdiction  over  it  before  they  are  authorized 
to  assume  the  right  to  decide  the  matter  submitted,  and  that  the 
facts  set  out  as  the  ground  of  jurisdiction  will  be  presumed  to 
be  the  only  source  from  which  it  is  derived.  When,  therefore, 
the  facts  upon  which  it  is  claimed  are  not  sufficient  to  confer 
jurisdiction,  it  cannot  attach  j  nor  will  it  matter  if  the  parties, 
as  they  often  do,  consent  to  the  courts  exercising  it  under  such 
circumstances.  Consent  will  not  confer  jurisdiction  over  the 
subject-matter  in  any  case.  The  law  must  give  it,  otherwise  it 
cannot  be  acquired.  Nor  will  the  decision  of  the  court  that  it 
has  jurisdiction  avail  where  facts  are  required  to  be  shown  as  a 
condition  of  its  exercise,  unless  they  legally  tend  to  establish  a 
case  conferring  it.  No  court  can  obtain  jurisdiction  by  arbi- 
trarily deciding  that  it  has  it.  I  am  induced  to  make  these 
suggestions,  for  the  reason  that  it  is  a  very  unpleasant  and 
extremely  delicate  duty  to  be  required  to  pass  upon  the  authority 
of  another  court  to  adjudicate  an  important  matter.  And  there 
should  never  be  occasion  for  it  where  it  can  possibly  be  avoided. 
The  only  grounds,  as  before  observed,  upon  which  it  can  be 
claimed  that  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Or^on  had  jurisdiction  of  the  suit  of  Dowell  v.  Apple-- 
gatey  in  which  the  said  decree  was  given,  were  the  all^ations  in 
reference  to  the  insufficiency  of  the  revenue  stamps  upon  the 
deeds,  executed  by  Jesse  Appl^te  and  wife  to  their  children, 
and  by  William  H.  H.  Appl^ate  to  Charles  and  John  C.  Drain. 
The  bill  filed  therein  stated  expressly  that  all  the  parties  were 
citizens  of  the  State  of  Oregon.    The  proceeding  was  to  enforce 
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the  payment  of  the  judgments  recovered  in  the  State  conrts  of 
the  State  of  Or^on,  growing  out  of  a  defalcation  of  one  of  its 
State  offioers.  It  was  a  suit  to  reach  property  that  the  plaintiff, 
in  one  of  the  judgments,  and  who  had  been  subrogated  to  the 
rights  of  the  plaintiff  in  the  other,  had  been  unable  to  reach  by 
the  ordinary  process  of  execution  issued  out  of  the  State  court. 
The  jurisdiction  of  the  said  United  States  court  was  invoked  as 
auxiliary  to  the  process  of  the  State  courts,  and  the  federal  ques- 
tion involved  in  the  case,  if  it  deserves  to  be  considered  as  such, 
was  not  regarded  of  sufficient  importance  to  receive  from  the 
court  in  the  opinions  delivered  more  than  a  passing  remark,  and 
was  evidently  thrown  into  it  as  a  mere  subterfuge  upon  which 
to  claim  the  benefit  of  federal  jurisdiction. 

It  is  to  be  seriously  regretted  that  the  decree  of  a  court  of  so 
high  standing,  in  a  suit  of  such  magnitude  and  importance,  that 
was  tried  with  ability,  and  decided  with  great  care  and  painstak- 
ing, should  hang  upon  so  slender  a  thread  for  its  authority.  The 
complainant  in  the  suit  was  anxious  no  doubt  to  have  it  tried  in 
the  federal  court,  and  it  is  more  than  probable  that  the  defend- 
ants therein  willingly  consented  to  it.  Parties  may  agree  to  an 
arbitration  of  their  differences,  but  they  cannot  clothe  a  court 
with  power  to  hear  and  determine  a  case.  The  law  must  invest 
that  authority.  The  Constitution  of  the  United  States  del^atca 
to  it  certain  judicial  power.  It  extends  to  all  cases,  in  law  and 
in  equity,  arising  under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made  under  their  authority,  to  controversies 
between  citizens  of  different  States,  and  to  a  few  other  cases, 
which  need  not  be  mentioned.  The  United  States  court  must 
have  acquired  jurisdiction  over  the  suit  referred  to,  under  an  act 
of  Congress  adopted  to  carry  out  the  two  provisions  of  the  Con- 
stitution above  set  out;  and  the  extent  of  authority  of  such  act 
must  be  measured  by  the  power  del^ated  by  the  said  provisions. 
The  former  may  be  co-extensive  with  the  latter,  but  cannot 
exceed  it.  Of  course  it  will  not  be  claimed  that  the  controversy 
was  between  citizens  of  different  States,  in  view  of  the  statement 
referred  to  in  the  bill.  It  must  have  been  a  case  "arising  under 
the  laws  of  the  United  States.^'    And  how  could  it  be  r^arded 


Dec  1887.]  Applegate  v.  Dowell.  527 


Opinion  of  th6  Court— Thayer,  J. 


as  such  a  case  when  the  right  of  Dowell  to  a  recovery  in  the  suit 
did  not  depend  upon  any  such  law.  Judge  Deady,  in  Dcncell  v. 
Griswold,  6  Sawy.  43,  very  properly  observes^  that  "a  case  does 
not  arise  under  such  a  law  within  the  scope  of  that  jurisdiction, 
unless  the  very  right  of  the  party  springs  out  of,  or  has  its  origin 
in  such  law.'^  And  this  is  but  a  reiteration  in  effect  of  the  lan- 
guage of  that  profound  jurist,  Chief  Justice  Marshall,  whose 
decisions  long  ago  established  the  land-marks  in  the  law  of  con- 
struction of  the  jurisdiction  of  the  federal  courts,  under  the  Con- 
stitution of  the  United  States.  In  Cohens  v.  Virginia,  6  Wheat, 
379,  he  said  that  a  case  "may  truly  be  said  to  arise  under  the 
Constitution,  or  a  law  of  the  United  States,  whenever  its  correct 
decision  depends  upon  the  construction  of  either.*'  And  in 
Odxyrne  v.  Bank  of  the  United  States,  9  Wheat.  882,  said  infer- 
entially,  that  it  would  be  a  sufficient  foundation  for  jurisdiction, 
"that  the  title  or  right  set  up  by  the  party  may  be  defeated  by 
one  construction  of  the  Constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction." 

How  DowelPs  right  to  have  the  deeds  referred  to  set  aside, 
and  the  land  conveyed  thereby  sold,  and  the  proceeds  applied 
in  payment  of  the  two  judgments,  was  affected  by  any  construc- 
tion of  any  act  of  Congress,  might  be  explained  by  metaphysical 
subtleties,  but  no  ordinary  logic  can  demonstrate  it.  What  dif- 
ference could  it  have  made  to  him  whether  the  revenue  stamps 
upon  the  deeds  were  sufficient  or  not,  or  any  revenue  stamps 
were  on  them  at  all.  It  did  not  enlarge  his  rights  by  not  being 
tjiere,  or  lessen  them  by  being  there,  nor  vice  versa.  If  their 
not  being  on  would  have  rendered  the  deeds  void,  that  would 
not  have  authorized  Dowell  to  sequester  the  lands,  nor  their 
being  on,  and  canceled  with  due  formality,  have  prevented  him 
from  obtaining  the  relief  soughtn  No  deformity  of  the  deeds 
could  affect  the  merits  of  the  controversy  between  Dowell  and 
the  Applegates.  The  gravamen  of  the  suit  was  the  alleged 
fraudulent  transfer  of  the  lands,  and  consequent  effect  upon 
Dowell's  rights;  and  the  allegation  of  fraud  upon  the  revenue 
laws  of  the  United  States,  by  not  affixing  sufficient  stamps  upon 
the  deeds,  was  a  flimsy  pretext  for  bringing  the  suit  in  the 
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United  States  court,  or  for  transferring  it  to  that  court  from  the 
State  court  It  would  have  been  more  honest  to  have  brought 
it  there,  or  have  transferred  it  there  as  a  matter  of  course,  and 
just  as  l^itimate.  It  was  a  fraud  upon  a  law  adopted  as  a  part 
of  the  system  of  our  government,  and  such  practices  should  be 
discountenanced. 

As  I  view  the  matter  personally,  the  said  decree  of  the 
United  States  court  has  not  a  prop  of  inherent  support  upon 
which  to  stand ;  that,  in  fact,  it  was  coram  non  judice.  Such 
decrees,  however,  possess  an  immunity  from  collateral  attack, 
which  public  policy  requires  to  be  maintained.  The  court  that 
rendered  it,  although  a  creature  of  statute,  having  only  defined 
powers,  stands  upon  the  footing  of  a  court  of  superior  jurisdic- 
tion; and  if  the  record  were  silent  as  to  its  having  acquired 
jurisdiction  in  the  case,  it  would  readily  be  presumed  that  it 
had  jurisdiction.  When  jurisdiction  is  assumed  by  a  court  of 
superior  jurisdiction,  it  will  be  presumed,  in  a  collateral  pro- 
ceeding, that  it  exercised  it  rightfully.  Nor  can  such  presump- 
tion be  overcome  by  proof  de  hora  the  record.  The  only  mode 
in  which  its  jurisdiction  can  be  questioned  in  such  a  case  is  by 
appeal  or  writ  of  error.  But  the  difficulty  here  is  that  the 
record  is  not  silent  as  to  the  existence  of  the  conditions  neces- 
sary to  confer  jurisdiction  upon  the  court;  it  speaks;  says  the 
parties  were  all  citizens  of  the  State  of  Or^on,  and  that  the 
subject-matter  of  the  suit  was  an  afiaijr  purely  of  local  concern. 
It  shows  some  facts,  it  is  true,  from  which  it  might  \>e  inferred 
that  the  United  States  was  defrauded  of  revenue,  and  which  are 
connected  with  the  transactions  complained  of,  but  they  evi- 
dently had  no  bearing  on  the  case — could  not  possibly  affect 
the  merits  of  it.  I  feel  that  the  decree  ought  to  be  sustained  if 
it  can  be  consistently  with  the  principles  of  law,  but  it  certainly 
lias  a  shaky  foundation  upon  which  to  stand.  It  is  an  unfortu- 
nate circumstance,  as  I  r^ard  it,  that  the  United  States  court 
attempted  to  take  jurisdiction  of  the  case.  It  is  highly  important 
that  the  line  of  demarkation  between  State  and  federal  jurisdic- 
tion be  strictly  observed.  A  stride  across  the  boundary,  from 
cither  side,  necessarily  must  result  perniciously,  and  prudence 
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dictates  that  it  is  far  better  to  yield   disputed  ground,  than 
occasion  a  collision. 

Whether  the  said  decree  is  vulnerable  to  collateral  attack  or 
not,  we  do  not,  for  the  reasons  before  suggested,  undertake  to 
decide,  but  under  the  view  taken  of  the  first  of  the  two  questions 
before  mentioned,  the  decree  appealed  from  herein  must  be 
reversed,  and  I  suppose  under  said  Act  of  1885  the  case  will 
have  to  be  remuaded  for  a  new  trial.  The  act  will  bear  that 
construction,  and  was  evidently  intended  to  place  suits  in  equity 
when  tried  by  the  court  upon  the  same  footing  of  actions  at  law^ 
and  subject  them  to  the  same  rules  of  practice. 


a  w. 


[FUedJaimai72.1888.] 

BIEZARTEE,  Respondent,  v. 
ET  AX.,  Appellants. 


MARKS  &  CO. 


KoCKn— Olaxh  of  Lun  vob  Labob  ob  Matsbiaui  used  zn  Buzldzno.— It  is  not 
DOoeflMury  that  Baoh  claim  sbonld  on  its  face  state  that  the  amount  sjieoifled  therein 
"  iB  dne  oyer  and  abore  all  jnst  oredits  and  ofbets."  ( WhitHer  y.  Blakesley,  18 
Or.  616»  approyed  and  followed.) 

VanoBB  OF  Claim— Whbn  StnmcaBBT.— A  notice  of  a  claim  filed  with  the  caanty 
clerk  sufficiently  giyee  the  name  of  the  owner  of  the  bnilding,  which  Bays  that 
the  materialB  were  actually  used  in  repairing  the  said  dwelling-house  and  fence 
under  the  dlrectiona  of  W.  F.  0.,  who  "  was  legaUy  in  poBBegBion  of  said  prem- 
iscB  under  a  contract  of  purchase  and  bond  for  a  deed  from  8.  K.  A  Go."  Bo 
"building  owned  by  W.  F.  O.,  deceased."  "Further,  furnished  the  materials 
upon  Baid  house  at  the  request  of  W.  F.  O.,  the  owner  thereof."  So  when  the 
notice  recited  that  "the  building  was  owned  by  W.  F.  O.,  and  that  the  work  was 
performed  on  said  building  at  the  request  of  W.  F.  0.,  the  owner  thereof." 

NoncB — Naxb  of  Owbbb  of  Land.  — To  affect  the  land  with  the  lien  the  name  of 
the  owner  thereof  must  be  giyen  in  the  notice.  This  requirement  is  one  of  sub- 
stance, and  it  cannot  be  dispensed  with. 

Nonas— When  Tztlb  to  thb  Houbb  ob  Btbuctdbb  and  Titlb  to  Land  zn  Dif- 
febent  Pbbbons.—  When  the  title  to  the  house  or  structure  and  title  to  the 
land  are  in  difGarent  persons,  and  the  notice  specifies  the  name  of  the  owner  of 
the  building  or  structure,  but  not  the  name  of  the  owner  of  the  land»  the  lien 
may  attach  to  such  buUding,  but  not  to  the  land. 

Dbbgbzftion  of  Bxtzldino  ob  IxpBoyEicBNT  Whxbb  Ttflb  to  Land  in  Anotbeb. 
—When  it  afflrmatiyely  appears  that  the  land  where  the  building  was  erected 
did  not  belong  to  the  person  who  caused  such  building  or  other  improyement  to 
be  erected  or  repaired,  the  lien  could  only  extend  to  the  building  or  other 
improyement,  and  it  would  not  be  defeated  by  failing  to  describe  the  land,  if 
such  building  or  other  improyement  were  sufiloiently  desoribed  for  the  ^arjpcmm 
of  identification. 
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DsBOBiPTioir  OF  BuiLDiNO^  Whsn  8uFFiujLaHT.>-If  there  be  enough  in  tihe  descrip- 
tion of  the  locality  and  other  pecaliaritiee  of  the  building  to  identi^  it — to  point  it 
out  with  reasonable  certainty  ~  with  certainty  to  a  common  intent,  the  atatatory 
requiaition  is  complied  with. 

Yebifigaiiok  of  Claimb— What  Sdtfigedit.— The  statate  requiree  "claima**  to 
be  yerifled,  but  prescribes  no  form  of  verifloation.  Held,  that  a  daim  signed  by 
the  party  and  verified  by  his  oath  was  sufficient. 

Lun  ov  Diffebent  Buzldingb  ob  BTBU0TtnuE8.^The  liena  under  the  atatate  are 
specific ;  they  extend  to  the  particular  building,  structure,  or  erection  where  the 
materials  were  used  or  labor  performed.  Hddt  therefore,  that  a  party  could  not 
unite  in  the  same  daim  items  for  materials  used  in  building  a  fence,  and  also 
fbr  materials  used  in  building  or  repairing  a  house,  and  dahn  a  lien  on  the 
fence  and  house  for  such  materials.  The  fence  and  house  are  separate  structures 
or  erections,  and  the  liens  claimed  must  be  for  the  materials  used  in  each 
respeotively.  ( The  DaMes  L,  A  Mamif.  0(K  ▼.  The  Waeeo  Mamtf.  Co,  8  Or.  527, 
•pproTed  and  followed.) 

AppFiAT.  from  Douglas  County.     Affirmed, 

J.  C.  FuUerton,  for  Appellants. 

t/l  W.  Hamlton,  for  Respondent 

Stbahan^  J. — This  is  a  suit  brought  by  the  respondent  to 
enforce  three  liens  for  materials  alleged  to  have  been  furnished 
in  the  erection  of  a  dwelling-house  situated  on  the  donation  land 
claim  No.  53,  of  John  Leiser,  about  one  and  one  half  miles  west 
of  Boseburg;  and  one  of  said  claims  also  includes  materials  used 
in  building  a  fence.  It  appears  from  the  complaint  that  at  the 
time  the  materials  were  furnished  and  the  liens  filed,  Marks  &  Co. 
owned  the  land  where  the  house  was  erected,  and  that  the  same  was 
in  the  possession  of  W.  F.  Owens,  and  that  the  work  was  performed 
and  materials  furnished  under  a  contract  with  W.  F.  Owens;  that 
on  the  twenty-fifth  day  of  September,  1886,  said  W.  F.  Owens 
died,  and  that  the  defendant  Johnson  is  his  administrator,  and 
that  the  claims  in  the  names  of  S.  Hamilton  and  L.  C.  Beardsley 
were  duly  assigned  to  the  plaintifi^  before  the  action  was  com- 
menced; that  said  building  was  constructed  and  repaired  with 
the  consent  of  Marks  &  Co.  The  complaint  then  alleges  facts 
showing  substantial  compliance  with  the  law  under  which  the 
liens  were  filed.  Marks  &  Co.  filed  a  separate  answer,  denying 
that  the  building  was  constructed  or  repaired  with  their  knowl- 
edge or  consent;  and  denying  the  assignment  of  Hamilton  and 
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Beardsley^s  claims  to  the  plaintiff.  The  several  all^ations  tend- 
ing to  show  compliance  with  the  statute  are  then  denied.  The 
answer  allies  that  plaintiff  Hamilton's  claims  did  not  contain  a 
true  or  any  statement  of  his  demand^  after  deducting  all  just 
credits  and  set-offs;  alleges  that  said  claims  did  not  contain  the 
name  of  the  owner  or  reputed  owner  of  the  property  sought  to 
be  charged;  nor  any  description  of  the  premises  sought  to  be 
charged  sufficient  for  identification^  or  any  description  of  said 
property  whatever,  and  that  said  claims  are  not  verified.  The 
like  denials  and  allegations  are  then  made  respecting  the  claim 
of  L.  C.  Beardsley.  The  answer  of  Johnson,  the  other  defend- 
ant, is  the  same  in  all  essential  particulars,  except  that  there  is 
DO  denial  that  the  work  was  performed  and  materials  furnished 
with  the  knowledge  and  permission  of  Marks  &  Co.  The  case 
was  referred,  and  the  evidence  taken  in  writing,  and  properly 
certified  copies  of  the  documentary  evidence  accompany  the 
transcript.  The  court  below  found  in  &vor  of  the  plaintiff  as 
to  each  of  said  liens,  and  rendered  a  decree  establishing  the  same 
against  the  building  only,  and  not  against  the  ground  upon  which 
it  stands.    From  this  decree  the  defendants  have  appealed. 

There  is  no  controversy  as  to  the  performance  of  the  labor  or 
the  furnishing  of  the  materials  for  the  building.  The  appellants 
contend  that  no  sufficient  compliance  with  the  statute  is  shown 
to  create  a  lien  as  to  either  of  the  claims  described  in  the  com- 
plaint The  notice  filed  by  the  plaiutiff  with  the  county  clerk 
is  as  follows: — 

"KOnCE  OF  MEGElANltfS  MEN, 

"  To  whom  it  may  coTicem:  Notice  is  hereby  given  that  the 
undersigned  intends  holding  a  lien  for  labor  performed  on  the 
following  described  property :  A  story  and  a  half  house  situated 
upon  the  John  Leiser  place,  one  mile  or  a  mile  and  a  half  in  a 
westerly  direction  from  Roseburg,  Douglas  County,  Or^on,  said 
building  owned  by  W.  F.  Owens,  for  the  sum  of  one  hundred 
and  thirty  dollars,  for  carpenter  work  performed  from  July  10 
to  September  14,  1886,  on  said  building,  at  the  request  of  W.  F. 
Owens,  the  owner  thereof. 
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''Dated  this  twenty-fifth  day  of  September^  1886. 

"G.  W.  Kezabteb. 

"Subecribed  and  sworn  to  before  me 25, 1886. 

«T.  R.  Sheridan,  County  Clerk. 
''Filed  and  recorded  September  25,  1886,  vol.  1,  page  S2, 
Mechanic's  Lien  Docket  of  Doaglas  County,  Oregon. 

"T.  R.  Shbbidan,  aerf 

Hamilton's  lien  is  as  follows : — 

"notice  of  mechanic's  uen. 

"  To  aU  iohom  U  may  concern:  Notice  is  hereby  given  that  the 
undersigned,  S.  Hamilton,  holding  a  lien  for  paints  and  materials 
fiimished  on  the  following  described  property,  to  wit :  A  story 
and  a  half  house  situated  on  the  John  Leiser  place,  one  mile  or 
a  mile  and  a  half  in  a  westerly  direction  from  Roseburg,  Doug- 
las County,  State  of  Oregon,  said  building  owned  by  W.  F. 
Owens,  deceased,  for  the  sum  of  fifty-six  and  thirteen  hundredths 
dollars,  for  paints  and  materials  furnished  upon  said  house  from 
June  25,  1886,  to  September  22, 1886,  at  the  request  of  W.  F. 
Owens,  the  owner  thereof. 

"Dated  this  nineteenth  day  of  October,  1886. 

"S.  Hamilton. 

"Subscribed  and  sworn  to  before  me  this  October  19,  1886. 

"John  Lane,  Notary  Publia 

'^Recorded  October  19, 1886. 

"T.  R.  Shebiaan,  Clerk." 

And  the  following  is  a  copy  of  the  notice  filed  by  L.  C. 
Beardsley: — 

"lb  whom  it  may  concern:  Notice  is  hereby  given  that*I, 
L.  C.  Beardsley,  of  Douglas  County,  Or^on,  was  at  the  times 
hereinafter  mentioned  engaged  in  the  business  of  lumber  merchant 
at  Roseburg,  Oregon.  That  between  July  16, 1886,  and  Septem- 
ber 8,  1886,  under  an  express  contract  with  W.  F.  Owens,  I 
furnished  lumber  and  material  to  be  used  in  repairing  a  certain 
dwelling-house  and  fence  situated  on  a  certain  piece  of  land, 
known  as  a  portion  of  the  John  Leiser  donation  daim,  lying 
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about  one  and  a  half  miles  northwest  from  Soseburg,  Douglas 
County^  Oregon.  The  bill  of  items  of  said  materials  is  hereunto 
annexed,  marked  exhibit  "A/'  and  made  a  part  of  this  notice, 
the  total  amount  thereof  being  thirty  and  eighteen  hundredths 
dollars  ($30.18).  The  said  lumber  and  material  was  actually 
used  in  repairing  the  said  dwelling-house  and  fence,  under  direc- 
tions from  W.  F.  Owens,  who  was  legally  in  possession  of  said 
premises,  under  a  contract  of  purchase,  and  a  bond  for  a  deed 
from  S.  Marks  &  Co.,  as  I  am  informed  and  believe.  That  the 
said  sum  of  thirty  and  eighteen  hundredths  dollars  is  now  due, 
and  no  part  of  the  same  has  been  paid.  That  I  am  now  the 
lawful  owner  and  holder  of  said  claim,  and  being  desirous  of 
availing  myself  of  the  benefit  of  an  act  of  the  legislature  of  the 
State  of  Or^on,  approved  February  11,  1885,  entitled  'An  act 
for  securing  liens  for  mechanics,  laborers,  material-men,'  etc.,  I 
hereby  declare  my  intention  to  hold  a  lien  on  said  described 
building  and  property,  to  secure  the  payment  of  said  sum  of 
money,  as  by  said  act  provided. 

"RoBEBURO,  Obeqon,  October  1, 1886. 

"L.  C.  Beabdsley. 
"State  op  Oregon,    1 
"County  op  Douglas./ 

"I,  L.  C.  Beardsley,  being  first  duly  sworn,  say  ^  The  fore- 
going notice  of  lien,  and  the  claims  therein  set  forth,  and  each 
and  every  item  thereof,  is  true  and  correct,  as  I  verily  believe. 

"L.  C.  Beardsley. 

"Subscribed  and  sworn  to  before  me  this  the  first  day  of 
October,  1886.  John  Lane,  Notary  Public.'' 

Prefixed  to  Beardsley's  notice  was  an  itemized  account  for 
lumber,  amounting  to  $30.18. 

Hill's  Code,  section  3673,  prescribes  the  manner  in  which 
notice  of  lien  shall  be  given,  and  by  whom  and  what  it  shall  con- 
tain, as  follows :  "  It  shall  be  the  duty  of  every  original  contractor, 
within  sixty  days  after  completion  of  the  contract,  and  of  every 
mechanic,  artisan,  machinist,  builder,  lumber  merchant,  laborer, 
or  other  person,  save  the  original  contractor,  claiming  the  benefit 
of  this  act,  within  thirty  days  after  the  completion  of  the  alter- 
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ation  or  repair  thereof^  or  after  he  has  ceased  to  labor  thereon 
from  any  cause,  or  after  he  has  ceased  to  furnish  materials  there- 
for, to  file  with  the  county  derk  of  the  county  in  which  such  build- 
ing or  other  improvement,  or  some  part  thereof,  shall  be  situated, 
a  claim  containiug  a  true  statement  of  his  demand,  after  deducting 
all  just  credits  and  offsets,  with  the  name  of  the  owner  or  reputed 
owner,  if  known,  and  also  the  name  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  furnished  the  materials,  and  also  a 
description  of  the  property  to  be  charged  with  said  lien,  sufficient 
for  identification,  which  claim  shall  be  verified  by  the  oath  of 
himself,  or  some  other  person  having  knowledge  of  the  fact'* 

1.  The  present  lien  law  in  this  State  is  blended  in  its  provis- 
ions, and  the  lien  is  extended  to  many  structures,  buildings,  im- 
provements, and  erections  not  enumerated  in  the  earlier  statutes 
on  that  subject ;  and  the  course  of  l^islation  here  has  constantly 
tended  toward  the  security  by  way  of  lien  to  all  mechanics^ 
artisans,  builders,  contractors,  and  all  others  who  furnish  mate- 
rials or  perform  work  and  labor  upon  any  of  the  erections  or 
improvements  enumerated  in  the  statute.  By  the  furnishing 
of  materials  or  the  performance  of  work  and  labor  upon  the 
property  of  another,  they  have  added  so  much  to  its  value,  and 
the  law  has  provided  in  the  most  liberal  manner  for  their  security. 
This  being  the  object  of  the  statute,  the  courts  are  bound  to  give 
every  part  of  it  full  effect  whenever  its  protection  is  invoked, 
and  to  see  to  it  that  its  objects  and  purposes  are  not  thwarted 
by  a  strained  construction.  Still,  it  must  be  remembered,  the 
court  cannot  legislate.  It  can  only  enforce  such  laws  as  the 
legislative  assembly  may  enact,  and  give  effect  to  the  rights  set 
up  under  such  statutes  only  upon  the  conditions  and  in  the  man- 
ner therein  prescribed.  Nor  can  the  court  adopt  any  rule  of 
either  strict  or  liberal  construction  applicable  alike  to  every  pro- 
vision of  such  statute.  Some  of  its  provisions  may  require  a 
liberal  construction  in  furtherance  of  the  legislative  intent,  while 
others  may,  in  their  application  to  particular  cases,  present  hard- 
ships, such  as  compelling  a  person  to  pay  twice  for  the  same 
work  or  material,  or  creating  a  lien  upon  one's  land  without  hia 
consent,  or  the  like,  require  a  stricter  rule  of  interpretation. 
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Appellant's  counsel  has  presented  various  objections  to  each  of 
these  claims^  which  will  now  be  separately  noticed.  • 

2.  It  is  objected  that  these  claims  do  not  on  their  face  state 
that  the  amount  specified  therein  is  due  over  and  above  all  just 
credits  and  offsets;  but  it  was  held  in  WkUtier  v.  Blakealey^  13 
Or.  646^  that  this  was  not  necessary;  that  it  was  sufficient  if 
notice  be  given  of  the  amount  of  the  claim. 

3.  Counsel  for  appellants  also  object  to  the  sufficiency  of  these 
notices^  for  the  reason  that  the  name  of  the  owner  of  the  land 
sought  to  be  charged  with  the  land  is  not  specified  therein. 
Beardsley's  notice  recited  that  the  said  lumber  and  material  was 
actually  used  in  repairing  the  said  dwelling-house  and  fencey 
under  directions  from  "W.  F.  Owens,  who  was  "l^lly  in  pos- 
session of  said  premises  under  contract  of  purchase  and  a  bond 
for  a  deed  from  S.  Marks  <&  Co./'  as  he  was  informed  and 
believed.  Hamilton's  notice  says,  "said  building  owned  by  W. 
*F.  Owens,  deceased."  Further,  that  he  furnished  the  mate- 
rials upon  8aid  house  at  the  request  of  W.  F.  Owens,  the  owner 
thereof.  And  the  plaintiff's  notice  recites  that  said  building  was 
owned  by  W.  F.  Owens,  and  that  he  performed  said  work  on  said 
building  at  the  request  of  "W.  F,  Owens,  the  owner  thereof.  It 
is  the  owner  of  "such  building  or  other  improvements"  whose 
name  must  be  specified  in  the  notice,  and  not  the  owner  of  the 
land  where  the  same  is  erected.  It  is  no  doubt  true,  if  the  claim- 
ant wishes  to  reach  or  affect  the  land  with  his  lien,  the  notice 
must  specify  the  name  of  such  owner  or  reputed  owner,  if  known, 
and  unless  he  does  so,  the  land  will  remain  unaffected  by  the 
lien.  In  other  words,  such  lien  would  not  extend  to  the  land 
where  "such  building  or  other  improvement"  might  be  erected. 
This  requirement  is  one  of  substance,  and  cannot  be  dispensed 
with.     (Phillips  on  Mechanics'  Liens,  §  345.) 

There  is  more  difficulty  as  to  Beardsley's  claim  in  this  respect 
than  there  is  in  either  of  the  others.  Instead  of  stating  directly 
the  ownership  of  the  house  to  be  in  Owens,  he  has  stated  facts 
which  if  true  would  tend  to  prove  Owens'  ownership.  He  has 
not  stated  title,  but  some  facts  which  are  evidence  of  some  kind 
of  title,  namely,  possession  by  Owens  under  a  contract  to  pur- 
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chase.  This  might  not  be  enough  to  charge  the  land,  or  even 
Oweiy  equitable  interest  therein^  created  by  such  contract,  which 
it  is  not  necessary  to  consider;  but  I  can  perceive  no  reason 
why  it  is  not  sufficient  to  extend  the  lien  to  the  improvement  or 
erection,  leaving  the  land  unaffected  by  the  claim.  The  name 
of  the  owner  of  the  building  or  improvement  is  given,  and 
where  the  land  happens  to  be  owned  by  another,  and  in  such 
case  the  lien  not  extending  to  the  land,  he  can  have  no  just  cause 
to  complain  of  the  omission.     The  omission  does  him  no  injury. 

4.  Counsel  for  appellants  also  object  to  the  suffidency  of 
these  notices,  for  the  reason  that  they  contain  no  '^  description 
of  the  property  to  be  bharged  with  such  lien  sufficient  for  identi- 
fication." It  may  be  conceded  that  the  description  of  the  land 
is  too  indefinite  and  vague  to  be  the  basis  or  foundation  of  any 
lien  thereon;  but  in  this  case  it  appears  affirmatively  diat  the 
land  where  the  building  was  erected  did  not  belong  '^to  the 
person  who  oaused  said  building  or  other  improvement  to  be* 
constructed,  altered,  or  repaired,"  within  the  meaning  of  section 
3670  of  HilPs  Code.  What  interest  Owens  had  in  the  land,  if 
any,  does  not  appear.  He  may  have  had  some  kind  of  an  equity, 
but  there  is  not  enough  before  us  to  enable  us  to  say  that  he  had. 
It  is  conceded  that  the  l^al  title  was  then  and  still  is  in  Marks 
&  Co.  In  such  case,  and  so  far  as  appears  from  this  record,  the 
lien  could  only  extend  to  the  building  or  other  improvement, 
and  it  would  not  be  defeated  by  a  failure  to  describe  the  land, 
if  the  building  or  improvement  were  sufficiently  described  for 
the  purposes  of  identification. 

5.  Is  the  description  of  the  house  contained  in  these  notices, 
upon  which  it  is  sought  to  fix  these  liens  by  this  proceeding, 
sufficient?  In  determining  this  question,  it  must  be  remem- 
bered that  there  are  no  subsequent  purchasers  or  lien  holders  to 
be  affected.  Every  interest  remains  just  as  it  was  at  the  time 
the  liens  attached.  No  doubt  a  somewhat  stricter  rule  would 
have  to  be  applied  in  case  there  were  junior  encumbrancers  or 
subsequent  purchasers.  {De  WUt  v.  Smith,  63  Mo.  263.)  The 
general  rule  as  to  what  shall  be  sufficient  description  to  sustain 
a  mechanic's  lien  seems  now  to  be,  that  if  there  appears  enough 
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in  the  description  to  enable  a  party  familiar  with  the  locality  to 
identify  the  premises  intended  to  be  described  with  reasonable 
certainty,  it  will  be  sufficient.  (De  WUt  v.  Smith,  mpra;  Brad- 
iah  V.  Jimea,  83  Mo.  313.)  Ana  in  Kennedy  v.  House,  41  Pa. 
8t.  39^  it  was  held  that  if  there  be  enough  in  the  description  of 
the  locality  and  other  peculiarities  of  the  building  to  identify  it* 
— to  point  it  out  with  reasonable  certainty — with  certainty  to 
a  common  intent^  the  statutory  requisition  is  complied  with^  and 
in  r^ard  to  locality^  there  is  great  reluctance  to  declare  a  claim 
invalid  for  mere  loose  description.  In  such  case  it  is  held  that 
the  jury  are  generally  to  determine  whether  the  property  is  in 
truth  designated.  So  in  Emng  v.  Barraaa,  4  Watts  &  S.  467, 
it  is  said  that  accuracy  ought  to  be  carefully  attended  to ;  but  as 
claims  are  frequently  filed  by  the  material-men  themselves,  it 
would  lead  to  injustice  to  hold  that  every  mistake,  however 
trifling,  would  avoid  the  lien.  Only  such  as  are  calculated  to 
mislead  subsequent  purchasers  or  creditors  should  destroy  the 
daim.  So,  also,  in  KnaWe  Appeal,  10  Pa.  St.  186,  a  descrip- 
tion which  gave  ^Hhe  name  of  the  owner,  the  locality  of  his 
building,  Upper  Providence  Township,  Montgomery  County, 
Pa.,  bounded  by  the  lands  of  Jacob  Landis  and  others,'^  the 
material  of  which  the  house  was  constructed,  its  dimensions,  and 
number  of  its  stories,  was  sufficient.  So  in  TibbeUs  v.  Moore,  23 
Cal.  298,  the  lien  was  sustained  when  the  erection  was  described 
as  *'a  quartz  mill  at  or  near  the  town  of  Scottsville,  in  Amador 
County,  known  as  *  Moore's  New  Quartz  Mill.'"  So  in  Barker 
V.  Conrad,  12  Serg.  &  R.  301,  a  lien  was  sustained  which 
described  the  building  as  ^'a  three-storied  brick  house  situate  on 
the  south  side  of  Walnut  Street,  between  Eleventh  and  Twelfth 
streets,  in  the  city  of  Philadelphia.''  So  in  Parker  v.  Bdl^  7 
Gray,  429,  the  notice  filed  with  the  town  clerk  described  the 
house  as  ^'a  dwelling-house  situated  in  D.,  on  land  now  or 
formerly  of  B.,  and  now  said  to  belong  to  A.;  said  house  is 
now  near  the  dwelling-house  of  B.;"  and  it  was  held  that  this 
description  was  sufficient  to  secure  a  mechanic's  lien  on  the 
house.  And  to  the  same  efiect  is  MoGmUx^  v.  Rush,  63  Pa. 
St.  203 ;  (Xtyof  Orawfordsmlle  v.  Boots,  76  Ind.  32. 
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6.  Counsel  for  appellants  also  object  to  these  "  claims/'  for 
the  reason  they  are  not  verified.  Section  3673  of  Hill's  Code 
requires  a  claim  to  be  filed  with  the  county  clerk,  ^^  which  claim 
shall  be  verified  by  the  oath  of  himself,  or  some  other  person 
having  knowledge  of  the  facts.''  This  statute  does  not  prescribe 
*any  particular  form  in  which  such  verification  shall  be  made. 
No  doubt  the  better  practice  would  be  in  the  form  of  an  affidavit 
to  be  annexed  to  the  claim,  to  the  efiect  that  the  fisusts  therein 
stated  are  true;  but  the  statute  not  having  prescribed  the  form, 
we  do  not  feel  disposed  to  say  that  a  claim  signed  by  the  party 
and  verified  by  his  oath  is  invalid.  The  present  lien  law  was 
evidently  designed  to  simplify  the  proceedings  thereunder  to  a 
greater  extent  than  any  preceding  statute  in  this  State  on  that 
subject,  and  this  form  of  verification  may  be  all  that  the  legisla- 
ture designed.  We  therefore  hold  that  these  claims  are  verified. 
{LamoeU  v.  Presbyterian  Cliurch^  46  Mo.  279.) 

7.  Counsel  for  appellants  object  specially  to  the  claim  of 
Beardsley,  for  the  reason  that  it  is  for  materials  used  in  the 
repair  of  the  house,  as  well  as  in  the  construction  of  a  fenoe. 
This  objection  is  fatal  to  this  claim.  The  liens  under  this  stat- 
ute are  specific;  that  is,  they  extend  to  the  particular  structure 
building,  or  erection  in  or  upon  which  the  particular  materials 
were  used,  or  the  particular  labor  was  performed.  In  this 
case  Mr.  Beardsley  had  a  lien  upon  the  fence  for  the  materials 
furnished  and  used  in  its  construction,  and  he  had  another  lien 
upon  the  house  for  the  materials  used  in  its  repairs  and  con- 
struction; but  he  had  no  lien  upon  the  fence  for  materials  used 
in  the  house,  nor  upon  the  house  for  materials  used  in  the  fence. 
This  is  the  construction  which  the  former  statute  received  in 
this  court,  and  there  is  no  reason  why  the  present  statute  should 
receive  a  difierent  construction.  {The  Dalles  L.  &  Manuf.  Cb. 
V.  The  Wasoo  Manuf .  Co.  3  Or.  527.)  And  similar  statutes 
have  received  the  same  construction  elsewhere.  {FitspaJbriok  v. 
Thcynwsy  61  Mo.  512;  Simmma  v.  Ourrier,  60  Mo.  582;  EzUy. 
Bradm,  54  Ind.  72;  HtU  v.  Ryany  54  Ind.  118.) 

The  decree  must  be  so  modified  as  to  exclude  Beardsley's 
daim,  and  in  all  other  respects  the  same  is  affirmed. 
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JAMES  A.  VELfilAN,  Respondent,  o. 

ET  Ali.,  ApBELLANTB. 


C.  H.  LEWIS 


Yznxm— Tma  to  Pbofibit— How  Ditbstbd.  *-It  iB  the  bnyer's  own  firalt  if  he 
is  Bo  negligent  m  not  to  ascertain  the  right  of  his  vendor  to  sell,  and  he  cannot 
Bacoessfnlly  invoke  his  Ixma  Jldes  to  protect  himself  firom  liability  to  the  tme 
owner,  who  can  only  be  divested  of  his  right  or  title  to  his  property  by  his  own 
act. 

PoflSiaBioir,  Unaxtthoxized— What  is— CtoirvsBSioir  of  Ohattels.— A  posses- 
sion taken  nnder  a  parchase  from  one  without  title,  and  who  has  himself  been 
gnilty  of  a  conversion  in  disposing  of  the  goods  or  chattels,  is  a  possession 
nnaathorised  and  wrongful  at  its  inception,  and  which  in  the  absence  of  evil 
intent  in  the  purchaser  cannot  make  rightfhl  or  lawful. 

Wasbhousehan— Dekaud— Whbx  Neoessabt.— Where  wheat  was  purchased  from 
one  without  title,  and  the  possession  thereof  is  given  the  purchaser  from  a  ware- 
houseman, on  the  order  of  the  seller  and  without  the  consent  of  the  depositor 
of  such  wheat,  Tuldt  that  no  previous  demand  is  neoessary  to  maintain  an  action 
of  trover  for  its  wrongftil  conversion. 

AppkaTi  fromDooglas  Coanty,    AfiSimed. 

W.  B.  WUU8,  for  Appellants. 

J.  W.  HamUon^  for  Bespondent. 

LoBD,  C.  J. — This  was  an  action  in  trover  for  the  conver- 
sion of  four  hundred  and  twelve  bushels  of  wheat.  The  com- 
plaint is  in  the  usual  form.  On  the  ground  that  it  did  not 
state  facts,  etc.,  a  demurrer  was  interposed,  which  being  over- 
ruled, the  defendants  served,  viz.,  Merrill  and  Lewis,  filed 
separate  answers,  denying  specifically  each  and  every  material 
&ct  alleged  therein.  Upon  issue  being  thus  joined,  a  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
from  which  this  appeal  is  taken.  The  facts  out  of  which  the 
controversy  arises  are  in  substance  these:  The  plaintiff  had  con- 
tracted to  sell  his  wheat  to  one  W.  F.  Owens,  to  be  delivered  at 
the  warehouse  at  Dillard  Station,  and  for  which  he  was  to 
receive  his  pay  when  the  wheat  was  delivered.  Dillard,  who 
was  the  keeper  of  the  warehouse,  was  to  clean  the  wheat  and  to 
store  it  in  his  warehouse  for  him.  Owens  had  made  an  advance 
of  one  hundred  and  fifty  dollars  to  the  plaintiff  on  his  wheat, 
for  which  he  had  given  his  note,  but  which  he  paid  after  his 
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wheat  was  taken  away  withoat  any  authority  or  order  from  him. 
The  defendant  Merrill,  who  was  buying  wheat  for  the  defend- 
ants Allen  and  Lewis,  as  their  agent,  went  to  the  plaintiff  to 
buy  his  wheat  while  he  was  threshing,  but  the  plaintiff  declined 
to  sell,  telling  the  defendant  Merrill  of  his  sale  to  Owens,  and 
the  advance  he  had  received,  and  at  the  same  time  declined  to 
receive  when  the  plaintiff  offered  to  pay  the  amount  Owens  had 
advanced.  The  plaintiff  had  delivered  at  the  warehouse  four 
hundred  and  twelve  bushels  of  wheat  in  two-bushel  sacks, 
marked  No.  30,  when  Owens  died.  Just  prior  to  this  the 
defendant  Merrill  had  bought  of  Owens  a  lot  of  wheat,  and  got 
an  order  to  Dillard  for  it.  A  part  of  it  included  the  wheat  in 
controversy,  as  appears  by  the  order  of  Owens  to  Dillard,  and 
which  directs  the  delivery  of  the  wheat  to  Merrill,  and  to  be 
shipped  to  his  order.  Dillard  accepted  the  order,  and  by  the 
directions  of  Merrill  shipped  the  wheat  to  Allen  and  Lewis  at 
Portland.  The  plaintiff  never  saw  the  order  from  Owens  to 
deliver  the  wheat  to  Merrill,  nor  never  asked  Merrill,  or  Allen 
and  Lewis  for  the  wheat.  The  plaintiff  testifies  that  "Dillard 
told  me  his  warehouse  was  getting  full,  and  asked  if  he  could 
clean  and  ship  that  much  (four  hundred  and  twelve  bushels),  of 
my  wheat.  I  told  Dillard  he  could  clean  it,  but  did  not  tell 
him  to  ship  it;  I  did  not  know  who  got  the  wheat  except  what 
others  told  me.  I  gave  no  order  to  take  it.''  Dillard  testifies 
that  "I  told  him  (plaintiff)  that  I  had  an  order  from  Owens  to 
ship  the  wheat  on  Merrill's  order.  I  told  him  that  my  ware- 
house was  getting  fiiU  of  wheat,  and  asked  him  if  I  could  clean 
and  ship  this  lot  of  wheat.  He  said  I  could  clean  it,  and  I 
understood  him  that  I  could  ship  it  He  did  not  object  to  my 
shipping  it  on  Owens'  order.  I  cleaned  it  and  put  it  out  of  the 
warehouse  into  the  railroad  cars  to  be  delivered  to  Allea  and 
Lewis  at  Portland."  The  evidence  also  shows  that  the  reason 
the  plaintiff  made  his  contract  that  the  money  was  to  be  paid 
when  the  wheat  was  delivered  was,  in  his  own  words :  "  I  had 
trouble  last  year  about  getting  my  money,  and  I  made  this 
arrangement  so  that  I  could  get  my  money  when  the  wheat  was 
sold."    Upon  this  state  of  fiicts,  as  fiu*  as  relates  to  the  wheat  of 
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the  plaintiff,  it  is  dear  that  Owens  sold  it  to  the  defendant 
Merrill  as  the  agent  of  the  defendants  Allen  and  Lewis,  withoat 
the  consent  of  the  plaintiff,  and  when  he  had  no  title  to  it,  and 
could  give  no  lawful  or  rightful  order  for  its  delivery  to  any- 
one, and  that  Dillard  exceeded  his  authority  when  he  accepted 
such  order,  and  by  direction  of  the  defendant  Merrill  put  the 
wheat  aboard  of  the  cars  and  delivered  it  to  the  defendants 
without  the  consent  of  the  plaintiff.  Nor  is  this  disputed,  or 
that  these  acts  do  not  constitute  a  wrongful  taking  or  conversion 
as  against  them.  But  the  contention  of  counsel  for  the  defend- 
ants is,  that  where  the  purchase  is  made  in  good  faith,  although 
from  one  without  title,  and  the  possession  is  taken  from  one 
rightfully  in  possession,  that  the  action  of  trover  for  a  wrongful 
conversion  is  not  maintainable  without  previous  demand  before 
suit,  unless  some  subsequent  acts  of  the  purchaser  make  him 
guilty  of  a  conversion.  In  a  word,  he  seeks  to  place  the  trans- 
action on  the  same  footing  as  a  sale  by  a  bailee  or  warehouse- 
man, and  argues  that  as  the  buyer  acts  in  good  faith,  his 
possession  is  lawful,  particularly  where  he  takes  possession  from 
a  warehouseman  who  has  the  lawful  possession  of  the  goods. 
'Hence  he  insists  there  is  no  wrongful  taking  or  conversion 
without  some  other  subsequent  act  of  dominion  or  control  incon- 
sistent with  the  rights  of  the  true  owner.  It  is  not  perceived, 
however,  how  this  view  can  aid  the  contention  of  the  counsel 
for  the  defendants. 

At  first  blush,  it  may  seem  strange  that  one  who  takes  posses- 
sion of  goods  or  chattels  under  a  contract  of  purchase,  from  one 
who  had  no  right  to  sell,  should  b9  trea&d  as  a  wrong-doer;  but 
the  explanation  of  the  principle  lies  in  the  common-law  maxim 
caveat  emptor^  which  applies  to  the  transfer  of  personal  property. 
It  is  the  buyer's  own  fault,  if  he  is  so  negligent  as  not  to  ascer- 
tain the  right  of  the  vendor  to  sell,  and  he  cannot  successfully 
invoke  his  bona  fides  to  protect  himself  from  liability  to  the  true 
owner,  who  can  only  be  divested  of  his  rights  or  title  to  his 
property  by  his  own  act,  or  by  the  operation  of  law.  Every 
person  is  bound. at  his  peril  to  ascertain  in  whom  the  real  title 
to  property  is  vested,  and,  however  much  diligence  he  may  exert 
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to  that  end^  he  must  abide  by  the  oonsequences  of  any  mistake. 
(OUnuyre  v.  Newton^  9  Allen,  171;  Spraigkt  v.  JBiiirfey,  39 
N.  Y.  141 ;  Hotchkins  v.  Hunt,  49  Me.  213.)    Nothing  can  be 
plainer  that  '^no  one  can  sell  a  right  when  he  himself  has  none 
to  sell,  and  that  every  such  wrongful  sale,  by  whomsoever  made, 
whether  by  thief  or  bailee,  acts  in  derogation  of  the  rights  of 
the  owner  and  in  hostility  to  his  authority,  and  consequently, 
can  neither  acquire  themselves,  nor  confer  on  the  purchaser,  any 
right  or  title  of  such  owner.     Mere  possession  of  another  man's 
property  affords  no  evidence  that  the  person  having  such  posses- 
sion has  power  to  sell  it,  and  he  who  purchases  or  intermeddles  . 
with  it  must  see  to  it  that  he  is  protected  by  the  authority  of 
one  who  has  power  to  sell."    (Dioson  v.  OaMwM,  15  Ohio  St. 
412;  Spraighi  v.  Hdwley,  supra;  Cooper  v.  JVewfon,  45  N.  H. 
337.)    A  possession  taken  under  a  purchase  from  one  without 
title,  and  who  has  himself  been  guilty  of  a  conversion  in  dispos- 
ing of  the  goods  or  chattels,  is  a  possession  unauthorized  and 
wrongful  at  4ts  inception,  and  which  the  absence  of  evil  intent 
in  the  purchaser  c^not  make  rightful  or  lawful.    Such  a  posses- 
sion is  based  on  the  assumption  of  a  right  of  property,  or  a  right 
of  dominion  over  it,  derived  from  the  contract  of  sale;  and  what 
is   this,  in   the  legal  sense,  but  a  wrongful  intermeddling  or 
asportation  or  detention  of  the  property  of  another?    At  com- 
mon law,  a  conversion  is  that  tort  which  is  committed  by  a  per- 
son who  deals  with  chattels  not  belonging  to  him,  in  a  manner 
which   is  inconsistent  with  the  rights  of  the  lawful   owner. 
(Rapalje  &  Iiawrence's    Dictionary.)     "Any  distinct   act  of 
dominion  wrongfully  eterted  over  one's  property  in  denial  of 
his  right,  or  inconsistent  with  it,  is  a  conversion.''     (Cooley  on 
Torts,  428;  Ramsey  v.  Beezley^  11  Or.  51.)     It  consists  in  the 
exercise  of  dominion  and  control  over  property  inconsistent  with, 
and  in  denial  of  the  rights  of  the  true  owner,  or  the  party  having 
the  right  of  possession.     Said  Shepley,  J. :   "  The  exercise  of  such 
a  claim  of  right,  or  dominion  over  the  property  as  assumes  that 
he  is  entitled  to  the  poss6ssion,  or  to  deprive  the  party  of  it,  is 
a  conversion."    {FarweU  v.  ChoM,  37  Me.  290.) 

The  defendants^  by  taking  possession  under  their  purchase^ 
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assumed  an  ownership^  and  exercised  a  dominion  over  the  prop- 
erty inconsistent  with  the  rights  of  the  plaintiff  as  the  true 
owner.  "The  very  act/' said  Lord  EUenborough,  "of  taking 
goods  from  one  who  has  no  right  to  dispose  of  them  is  a  conver- 
sion/' and  held  the  action  of  trover  maintainable.  {Hurst  v. 
Foster,  2  Stark.  306.)  "And  again/'  said  the  same  learned 
judge,  "the  very  assuming  to  one's  self  the  property  and  fight 
of  disposing  of  another  man's  goods  is  a  conversion ;  and  cer- 
tainly a  man  is  guilty  of  a  conversion  who  takes  my  property 
by  assignment  from  another  who  has  no  authority  to  dispose  of 
it;  for  what  is  that  but  assisting  the  other  in  carrying  his 
wrongful  act  into  effect?"  (MoOomtre  v.  Dames,  6  East,  638.) 
The  taking  possession  of  personal  property  under  a  contract  of 
purchase  is  an  act  based  on  the  assumption  of  ownership,  or  a 
light  of  .dominion  over  the  thing  converted,  where  the  vendor  is 
without  title,  and  although  without  evil  intent,  is  a  conversion^^ 
for  which  trover  lies  without  previous  demand.  The  intent 
with  which  the  wrongful  act  is  done  on  the  part  of  the  defend- 
ant is  not  an  essential  element  of  the  conversion.  It  is  enough 
that  the  true  owner  has  been  deprived  of  his  property  by  the 
unauthorized  act  of  some  person  who  assumes  dominion  or  con- 
trol over  it.  It  is  the  effect  of  the  act  which  constitutes  the 
conversion.  (Edwards  on  Bailment,  §  162;  Cooley  on  Torts, 
634,  638,  688;  Flanders  v.  0%,  28  N.  H.  34;  Boyce  v. 
Brockwaify  31  N.  Y.  490;  Morrill  v.  Motion,  40  Vt.  242.) 
Hence  the  conversion  may  consist  simply  of  a  purchase,  even  by 
an  innocent  party,  of  goods  or  other  personal  chattels  from  one 
who  has  himself  been  guilty  of  a  conversion  in  disposing  of 
them,  where  the  buyer  takes  the  goods  or  chattels  into  his  pos- 
session or  custody.  The  authorities  to  this  point  are  numerous 
and  overwhelming.  As  trover  and  replevin  are  concurrent 
remedies  for  the  owner  whenever  the  taking  is  wrongful,  any 
case  in  which  replevin  without  a  demand  has  been  supported 
is  an  authority  for  the  maintenance  of  trover.  In  Galvin  v. 
Ba4xm,  11  Me.  29,  the  plaintiff  being  the  owner  of  a  horse 
bailed  him  to  A  for  use  for  a  limited  time,  under  the  ezpecta* 
tbn  of  a  purchase  by  the  latter.    During  the  time,  A,  for  a 
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valuable  consideration  and  without  notice^  sold  the  horse  to  B, 
and  he  in  like  manner  to  the  defendant.  Held,  that  no  previous 
demand  was  necessary  to  enable  the  owner  to  maintain  replevin 
against  the  last  purchaser.  The  court  say:  ^'Whoever  takes 
the  property  of  another,  without  his  assent,  expressed  or  implied, 
or  without  the  assent  of  some  one  authorized  to  act  in  his  behalf, 
take!  it  in  the  eye  of  the  law  tortiously.  That  is  unlawftd 
which  is  not  justified  or  warranted  by  law;  and  of  this  character 
may  be  some  acts  which  are  not  attended  with  any  moral 
turpitude.'^ 

In  Hyde  v.  JVb&fe,  13  N.  H.  494,  it  was  held  that  a  party 
purchasing  property  from  one  who  has  no  right  to  sell,  and 
holding  it  to  his  own  use,  is  guilty  of  a  direct  act  of  conversion, 
without  any  demand  and  refiisal.  Parker,  C.  J.,  said:  "The 
purchase  by  the  defendants,  taking  possession  as  they  appear  to 
have  done,  and  holding  it  as  their  own  property,  was  a  conver- 
sion. They  received  the  possession  from  one  who  had  no 
authority  to  deliver  it  to  them,  under  a  sale  which  purported  to 
vest  the  property  in  them ;  and  they  by  their  purchase  under- 
took to  control  it  as  their  own  property.  This  was  an  assump- 
tion of  power  over  it,  inconsistent  with  the  rights  of  the  plaintiff. 
Purchasing  property  from  one  who  had  no  right  to  sell,  and 
holding  it  to  their  own  use,  is  a  direct  act  of  conversion,  without 
any  demand  or  refusal.  Their  possession  was  unlawful  at  its 
inception,  by  reason  of  the  want  of  authority  in  Kenniston  to 
make  the  transfer.  It  is  only  where  the  party  obtains  the  pos- 
session lawfully,  that  it  is  necessary  to  show  a  demand  and 
refusal."  In  Freeman  v.  Underwood,  66  Me.  233,  the  court 
say:  "But  the  defendants  by  the  purchase  and  possession  of 
the  berries,  although  acting  in  good  faith  and  in  ignorance  of 
the  want  of  title  in  their  vendors,  assumed  thereby  an  owner- 
ship, and  exercised  a  dominion  over  the  property,  which  ren- 
dered them  liable  in  trover  to  the  true  owner,  without  any 
demand  therefor."  In  Farley  v.  lAnooln,  51  N.  H,  679,  the 
court  say:  "At  the  time  of  the  assignment  the  plainti£&  were 
the  absolute  general  owners,  and  were  entitled  to  the  immediate 
possession  of  the  goods.    The  assignment  passed  no  title,  and 


Jan.  1888.]  Velsian  r.  Lewis.  645 


Opinion  of  the  Court  ~  Lord,  0.  J. 


oonferred  no  right  upon  the  defendant  in  respect  of  the  goods  as 
against  the  plaintiffs^  for  the  obvious  reason  that  Sanborn  had 
no  right  or  title  in  them  as  against  the  plainti£&  which  he  could 
confer  on  anybody.  This  being  so^  the  first  act  of  possession 
exercised  by  the  defendant  over  them  was  inconsistent  with  and 
in  derogation  of  the  plaintifis'  rights.  Absolute  ownership 
draws  possession  afler  it.  If,  then^  the  defendant's  act  in  tak- 
ing possession  was  an  interference  with  the  plaintifis'  right 
of  actual  possession  growing  out  of  the  ownership^  it  was  in 
l^al  effect  a  disturbance  of  their  constructive  possession.  The 
defendant's  act  in  assuming  dominion  over  the  property  was 
none  the  less  an  invasion  of  the  plaintifis'  right,  and  none  the 
less  a  trespass,  because  he  did  not  intend  a  wrong,  or  know  that 
he  was  committing  one.  An  encroachment  upon  a  legal  right 
must  constitute  a  legal  wrong;  and  it  is  familiar  law  that  inten- 
tion is  of  no  account  in  a  civil  action  brought  by  one  man  to 
recover  damages  for  a  wrongful  inter£srence  with  his  property 
by  another." 

In  SUmley  v.  Gaylord,  1  Cush.  636,  which  is  a  leading  case,  it 
was  held  that  a  bona  fide  purchaser  from  one  who  had  the  actual 
possession  of  the  property,  but  without  any  right  to  retain  pos- 
session as  against  the  lawful  owner,  and  an  actual  taking  of  it 
under  such  purchase  into  custody  of  the  purchaser,  would  sub- 
ject him  to  an  act  of  trespass  or  trover  at  the  suit  of  the  lawful 
owner  without  any  previous  demand.  In  Ihulo  v.  Anderson, 
10  Mich.  358,  it  was  held  that  where  one's  property  is  disposed 
of  without  authority  by  the  person  having  it  in  charge,  the 
owner  may  bring  replevin  therefor  without  a  previous  demand, 
and  that  he  may  do  this  notwithstanding  the  property  is  in  the 
hands  of  one  who  has  purchased  it  in  good  faith,  and  without 
notice  of  the  title  of  the  real  owner.  "  Why,"  said  Christian,  J., 
'^should  the  right  of  the  plaintiff  to  recover  his  property  be  made 
to  depend  upon  the  good  faith  of  the  defendant,  when  that  good 
fistith  is  no  defense  against  the  plaintiff^s  right  of  property  or 

possession  when  a  previous  demand  has  been  made 

We  do  not  think  the  question  of  intent  or  good  faith  in  a  party 
receiving  possession  from  g  wrongful  taker  in  such  cases,  and 

XT.  OB.-W. 
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where  the  owner  has  been  guilty  of  no  n^ligenoe  or  wrong,  can 
have  any  bearing  on  the  right  of  recovery  in  a  civil  suit  for  the 
property^  or  its  value ;  and  such  is  clearly  the  weight  of  authority 
both  in  England  and  the  United  States.'^  And  in  a  late  case  in 
the  same  State  {HaJce  v.  Budl,  50  Mich.  90),  it  was  held  that 
trover  for  goods  sold  without  the  owner's  authority  or  ratifica- 
tion may  be  brought  against  the  purchaser  without  formally 
demanding  the  goods  beforehand.  In  Wdls  v.  Bayland,  1  Swan, 
501,  it  is  held  that  where  the  possession  of  property  is  obtained 
from  one  who  had  no  right  to  transfer  it,  a  right  of  action 
by  the  owner  against  the  transferee  accrues  as  soon  as  the  latter 
acquires  possession  of  it ;  that  the  bare  taking  of  possession 
under  such  circumstances  constitutes  ^  new  conversion,  and  that 
from  the  time  of  the  commission  of  that  act  the  statute  will 
commence  running.  In  Harpening  v.  Meyer,  55  Cal.  557,  it 
was  held  that  when  the  possession  of  property  is  obtained — 
in  good  faith  or  otherwise — from  one  who  lias  no  right  to  trans- 
fer it,  a  right  of  action  by  the  owner  against  the  transferee  accrues 
as  soon  as  the  latter  acquires  possession,  and  no  demand  or 
further  act  of  conversion  is  necessary. 

So  far  as  can  be  readily  obtained,  the  weight  of  authority  in 
England  and  the  United  States  is  that  a  demand  is  deemed 
unnecessary.  (See  Maine:  Parsons  v.  Webb,  8  Greenl.  38; 
Whipple  v.  OUpdtrick,  19  Me.  427;  Galvin  v.  Bacon,  11  Me. 
28;  Freeman  v.  Underwood,  66  Me.  427;  Bodick  v.  Oobum,  68 
Me.  170 ;  Prime  v.  Cobb,  63  Me.  202.  Massachusetts :  Stanley  v. 
Gaylord,  1  Cush.  536 ;  Riley  v.  Boston  Water-Power  Cb.  11  Cush. 
11 ;  Gvapman  v.  Cde,  12  Gray,  141 ;  Gibnore  v.  Newton,  9  Allen, 
171 ;  Heckle  v.  Lervey,  101  Mass.  344;  Oarter  v.  Kingman,  103 
Mass.  517 ;  Bearoe  v.  Bowker,  115  Mass,  129.  Michigan :  Thido 
v.  Anderson,  10  Mich.  357;  Hake  v.  Buell,  50  Mich.  90.  Illi- 
nois: Gibbs  V.  Jones,  46  111.  319.  Nevada:  WkUman  Mining 
Co.  V.  TreOe,  4  Nev.  494;  Ward  v.  Cdrson  R.  W.  Cb.  13  Nev.  44. 
California:  Harpening  v.  Meyer,  55  Cal.  557.  Mississippi: 
Johnson  v.  White,  21  Miss.  584.  Kansas :  Shoemaker  v.  Simp- 
son, 16* Kan.  52.  Arkansas:  McNeil  v.  Arnold^  17  Ark.  154. 
New  Hampshire:  Hyde  v.  Noble,  13  N.  H.  494;  Lovejoy  v. 
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Jonesy  30  N.  H.  164;  51  N.  H.  679.  Pennsylvania :  Carey  v. 
Bright,  68  Pa.  St.  70.  Vermont:  Riford  v.  Montgomery ,  7  Vt. 
411 ;  Grard  v.  King,  14  Vt.  367;  CmrUs  v.  jKane,  32  Vt.  232; 
Deering  v.  Austin,  34  Vt  330;  BucMin  v.  Beak,  38  Vt.  653, 
Creorgia :  Bobinson  v.  MoDonald,  2  Ga.  116.  Wisconsin :  Eldred 
V.  Oconto  Co,  33  Wis.  133;  Olesm  v.  Merrill,  20  Wis.  487. 
Maryland:  Harher  v.  Dement,  9  Gill,  7.  Tennessee:  TFeKs  v. 
Bayland,  1  Swan,  501.  Oregon:  Surler  v.  Sweeney,  11  Or.  24. 
Omim,  New  York:  5arre«  v.  Warren,  3  Hill,  348;  Tollman 
V.  2\^rci,  26  Barb.  167.  But  see  Bates  v.  OonJcling,  10  Wend. 
389.  Indiana:  Wood  v.  Cohen,  6  Ind.  455.  Connecticut: 
Parker  v.  Widdlebrook,  24  Conn.  207.) 

It  will  be  noticed  that  the  New  York  authorities  distinguish 
a  delivery  to  the  purchaser,  and  a  taking  of  the  property  out  of 
the  vendor's  possession.  {Nash  v.  Modier,  19  Wend,  431;  Ely 
V.  Ehle,  3  Comst.  506;  Fuller  v.  Lewis,  13  How.  Pr.  49.)  It 
was  said  in  My  v.  Ehle,  "  if  the  goods  be  delivered  by  the  bailee, 
trespass  lies  not  against  the  person  to  whom  they  are  delivered ; 
but  if  sold  or  taken  without  delivery,  trespass  would  lie  for  the 
taking,"  etc.  And  in  Barrett  v.  Wain^en,  3  Hill,  348,  it  was 
held  to  be  a  general  rule  that  trespass  will  not  lie  against  one 
who  comes  to  the  possession  of  goods  by  delivery  without  fault 
on  his  part,  although  it  should  turn  out  that  the  person  who 
made  the  delivery  had  no  title  and  was  a  wrong-doer.  Without 
approving  these  subtle  distinctions,  still  in  that  view,  their 
application  cannot  be  fitted  to  the  facts  of  this  record.  When 
Dillard,  the  warehouseman,  accepted  the  order,  and  by  which  he 
agreed  to  ship  the  wheat  on  Merrill's  order  and  by  his  direction, 
he  acted  in  derogation  of,  and  in  hostility  to  the  rights  of  the 
plaintiff,  his  bailor,  and  in  violation  of  the  terms  of  the  bail- 
ment, which  the  plaintiff,  it  would  seem,  was  authorized  to  treat 
as  terminated.  Their  evident  purpose  was  by  their  act  to  affect 
the  possession  of  the  wheat  in  recognition  of  the  rights  of 
ownership  derived  from  the  sale  by  Owens.  Certainly,  the 
bailment  terminated  when  Dillard,  by  direction  of  Merrill,  and 
in  obedience  to  his  order,  took  the  wheat  of  the  plaintiff  from 
the  warehouse  without  his  consent  and  put  it  aboard  of  the 
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cars^  consigned  to  his  principals,  the  defendants  Allen  and 
Lewis,  as  their  property.  The  effect  of  such  acts  or  conduct  was 
to  restore  his  bailor,  the  plaintiff,  to  his  right  of  possession. 
Nor  were  the  defendants — considered  as  one — the  mere  passive 
recipients  to  whom  the  wheat  was  delivered.  It  was  they  who 
took  the  active  initiative,  and  put  in  motion  the  overt  act  which 
took  and  put  the  wheat,  or  delivered  it  aboard  the  cars  as  their 
property,  whereby  the  plaintiff  lost  control  of — was  deprived  of 
his  property.  It  was  not  on  his  own  motion  that  Dillard 
removed  the  wheat  from  the  warehouse  to  the  cars;  he  did  it  at 
the  instance  of  the  defendant  Merrill,  the  agent  of  the  defend- 
ants Allen  and  Lewis,  and  he  acted  for  him  and  upon  his  order 
when  he  wrongfully  took  the  wheat  from  the  place  where  it  was 
deposited,  and  put  it  aboard  of  the  cars  for  the  purpose  of 
asportation,  consigned  to  Merrill's  principals,  the  defendants 
Allen  and  Lewis,  as  their  property.  So  that  in  this  view,  it 
cannot  aid  the  case  of  the  defendants,  although  the  law,  as 
already  shown,  is  decisive  of  this  case,  without  resort  to  such 
subtle  distinctions. 

There  is  also  another  phase  of  this  case  to  which  it  is  neces- 
sary to  advert.  It  is  not  clear  that  the  defendant  Merrill  was 
in  the  situation  of  a  person  who  dealt  in  good  faith  and  in 
ignorance  of  the  plaintiff's  title.  Leaving  out  of  the  question  that 
after  the  purchase  from  Owens  and  the  acceptance  of  his  order 
on  the  warehouseman,  that  the  wheat  was  subsequently  taken 
and  removed  upon  Merrill's  order,  the  whole  testimony,  as  well 
as  his  own,  tends  to  show  a  state  of  facts  from  which  it  might 
be  inferred,  on  grounds  of  ordinary  business  prudence,  that  he 
knew  the  nature  of  the  contract  between  Owens  and  the  plainti£ 
The  evidence  discloses  that  he  sought  the  plaintiff  for  the  pur^ 
pose  of  purchasing  his  wheat,  and  found  out  from  him  of  his 
sale  to  Owens.  It  is  hardly  to  be  supposed  that  he  would  offer 
to  pay  the  advance  which  Owens  had  made  without  making 
inquiry  into  the  facts,  and  that  when  the  plaintiff  refused  to 
substitute  him  to  the  place  of  Owens,  he  understood  the  ground 
of  such  refusal.  It  is  probable  that  he  expected,  and  at  that 
time  seemingly  without  danger  from  a  knowledge,  perhaps,  of  a 
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fiuicied  security  in  the  character  of  the  person  with  whom  he 
was  dealing,  that  the  contract  between  Owens  and  the  plaintiff 
woold  work  out  all  right,  and  that  what  was  done  might  be 
done  without  incurring  anj  great  risk.  Still  if  he  knew  that 
Owens  was  without  title,  whatever  may  have  been  his  reliance  in 
the  matter,  and  bought  the  wheat,  he  was  bound  to  know  that 
Owens  had  no  right  to  give  an  order  for  its  delivery,  to  be 
shipped  subject  to  his  order,  and  that  the  warehouseman  Dillard 
had  no  right  to  accept  such  order,  or  deliver  the  wheat  to  him 
for  his  principals,  or  to  be  transported  to  them  without  the  con- 
sent of  the  plaintiff.  In  such  a  case,  it  would  seem  that  no 
demand  was  necessary.  Again,  I  am  inclined  to  think  that  the 
defendants  are  chargeable  with  notice  of  the  duties  which  the 
law  imposes  on  a  warehouseman,  whose  employment  in  its 
nature  is  public,  and  the  relation  which  he  sustains  to  his 
depositors  understood.  And  among  these  duties,  the  chief  of 
which  is,  not  to  deliver  the  goods  or  grain  deposited  to  any  per* 
son  other  than  the  depositor,  except  on  his  order,  or  by  his 
consent  or  authority. 

There  is  no  pretense  that  the  defendants,  or  any  of  them,  had 
such  consent,  nor  did  Dillard,  according  to  the  verdict.  It 
would  follow,  then,  if  the  defendants  are  chargeable  with  notice 
of  his  want  of  authority  to  deliver,  even  their  reception  of  the 
wheat  would  be  a  wrongful  taking,  and  therefore  render  a  pre- 
vious demand  unnecessary.  However  this  may  be,  cases  of  the 
kind  under  consideration  bear  no  analogy  to,  and  stand  on  a 
different  footing  from  those  where  the  owner  of  property  clothes 
another  with  the  apparent  title  or  power  of  disposition,  whereby 
third  parties  are  induced  to  deal  with  him.  In  such  cases,  the 
principle  is  well  settled  .that  such  innocent  purchasers  shall  be 
protected  in  their  title.  But  the  rights  of  such  purchasers  do 
not  depend  upon  the  actual  title  or  authority  of  the  party  with 
whom  they  deal  directly,  but  are  derived  from  the  act  of  the  real 
owner,  which  precludes  or  estops  him  from  disputing,  as  against 
them,  the  existence  of  the  title,  or  power  which  he  caused  or 
allowed  to  appear  to  be  vested  in  the  party  making  the  sale  or 
conveyance.    {Cknodrey  v.  Vandenburgh^  101  U.  S.  572.)    Hence 
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it  has  been  held  where  one  deposits  wheat  for  storage^  knowing 
that  it  is  to  be  oommingled  with  wheat  purchased  hj  the  owner 
of  the  warehouse,  and  that  the  ktter  is  selling  and  publicly 
shipping  from  the  common  mass,  he  thereby  confers  an  apparent 
ownership  and  authority  to  sell,  and  is  estopped  to  assert  his  title 
as  against  an  innocent  purchaser  in  the  usual  course  of  business. 
(Preston  v.  WetherspooUy  109  Ind.  457.)  In  the  case  at  bar,  the 
party  selling  had  no  iruUda  of  ownership  or  power  to  sell,  or 
the  warehouseman  authority  to  deliver,  so  that  neither  title  was 
conferred,  nor  lawful  possession  given  or  taken,  which  precluded 
the  plaintiff  as  owner  from  asserting  his  title  and  the  right  to  the 
immediate  possession  of  his  property  as  against  the  purchasers, 
however  innocent  of  evil  intent,  by  suit  without  previous  demand. 
"They  received  the  possession  from  one  who  had  no  authority 
to  deliver  it  to  them,  under  a  sale  which  purported  to  vest  the 
property  in  them ;  and  they  by  the  purchase  undertook  to  control 
it  as  their  own  property.  This  was  an  assumption  of  power 
over  it  inconsistent  with  the  rights  of  the  plaintiff.^'  (Hyde  v. 
Noble,  mpra.)  The  possession  of  the  defendants  was  not  a  mere 
custody,  without  reference  to  the  question  of  title  or  ownership 
of  the  property,  as  in  the  case  of  a  common  carrier  who  receives 
property  from  one  not  rightfully  entitled  to  the  possession  and  in 
ignorance  of  the  title  of  the  true  owner;  but  it  was  a  possession 
given  and  taken  in  pursuance  of  the  contract  of  sale,  and  on  the 
assumption  of  ownership,  and  the  right  to  exercise  dominion  and 
control  over  it.  In  such  case,  good  faith,  or  the  absence  of  evil 
intent,  cannot  infuse  validity  into  the  transaction,  nor  make  a 
possession  rightful  which  is  exercised  in  derogation  of  the  rights 
of  the  true  owner  to  control  and  enjoy  his  property.  Nor  is  the 
plaintiff  "bound  to  tender  an  issue,  or  litigate  a  question  upon 
the  grievance  or  innocence  of  a  party  who  contests  his  right  to 
the  property,^'  and  by  his  evidence  shows  that  he  claimed  it 
adversely  to  him. 

The  judgment  must  be  affirmed. 
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ALLEN   AND   LEWIS,  Appellanto,   v.   AGEE   AND 
MILLER,  Respondents. 

PosoBflsoN— Deutsbt  OF— What  IB.— The  agent  of  appellants  bonghi  wheat  in  a 
warehouse  and  left  or^^era  for  its  delivery  on  board  the  cars,  which  was  done, 
and  the  cars  placed  on  a  side  track  awaiting  transportation.  In  this  condition 
the  defendants,  being  a  sheriff  and  his  deputy,  seized  the  wheat  by  yirtue  of  a 
writ  of  replevin  sued  out  by  B.  &  B.,  who  asserted  title  thereto.  Eeid,  the 
deliyery  was  complete. 

Appeal  from  Douglas  County.    Reversed. 

Facts  are  stated  iu  the  opinion. 

J.  W.  HaTMttony  and  J.  P.  Watsony  for  Appellants. 

W.  JR.  WUliSy  for  Respondents. 

Lord,  C.  J.-^The  plaintiffs  are  partners,  doing  business 
under  the  firm  name  of  Allen  and  Lewis.  The  complaint  allies 
in  substance  that  plaintiff  are  the  owners  and  entitled  to  the 
possession  of  three  hundred  and  fifteen  sacks  of  wheat  marked 
No.  13,  of  the  value  of  four  hundred  and  eight  dollars,  and  in 
possession  of  R.  Eoehler,  receiver  of  the  O.  &  C.  R.,  a  common 
carrier,  delivered  to  him  by  plaintifis  to  be  carried  from  Dillard 
to  Portland,  Or^on.  That  on  the  twenty-fifth  day  of  Septem- 
ber, 1886,  at  Dillard,  Douglas  County,  Oregon,  defendants 
wrongfully  took  the  same  from  the  possession  of  said  Koehler, 
and  detain^  the  same  to  the  plaintiffs^  damage,  etc.  Aftier 
denial,  the  defendants  for  a  separate  answer  all^e,  in  substance, 
that  the  firm  of  Bremner  and  Buxton  were  the  owners  of  this 
wheat,  and  that  on  the  twenty-fifth  day  of  September,  1886,  com- 
menced an  action  to  recover  the  same  from  W.  F.  Owens  and 
J.  M.  Dillard,  and  by  an  indorsement  on  the  affidavit  filed  therein, 
required  the  defendant  B.  C.  Agee,  sheriff,  ^'to  take  said  prop- 
erty in  the  complaint  herein  described  into  his  possession '' ;  that 
the  wheat  was  in  the  possession  of  the  defendant  James  Dillard 
as  warehouseman ;  that  said  affidavit  and  indorsement  therein, 
with  an  undertaking,  was  delivered  to  defendant  Agee,  and  that 
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defendant  Miller  was  his  deputy,  and  that  the  defendant  Miller, 
on  the  date  aforesaid,  in  aooordanoe  with  said  anthority,  took 
said  property  into  his  possession  from  the  defendant  James 
Dillard,  etc.;  and  further,  that  the  property  taken  was  the  prop- 
erty of  said  Bremner  and  Buxton,  and  that  they  were  entitled  to 
the  possession. 

The  reply  put  in  issue  the  material  &cts,  and  the  trial  resulted 
in  a  verdict  and  judgment  for  the  defendants,  from  which  comes 
this  appeal.  The  evidence  as  disclosed  by  the  bill  of  exceptions 
is  to  this  effect :  That  one  Merrill,  at  the  times  mentioned,  was 
the  agent  of  the  plaintiffs  in  buying  and  shipping  wheat;  that 
the  wheat  in  dispute  had  been  stored  in  the  warehouse  of  James 
Dillard,  at  Dillard  Station,  by  Messrs.  Bremner  and  Buxton ;  that 
Merrill  purchased  a  lot  of  wheat  subsequently  of  W.  F.  Owens, 
including  the  wheat  in  dispute,  for  which  he  (Owens)  gave  him 
an  order  on  Dillard  in  writing,  who  accepted  the  order  in  writ- 
ing on  the  twentieth  day  of  September,  1886 ;  that  Bremner  and 
Buxton  gave  their  written  order  to  J.  M.  Dillard  to  ship  their 
wheat  subject  to  the  order  of  W.  F.  Owens;  that  the  railroad 
company  had  no  r^ular  agent  at  Dillard  Station,  but  when 
notified  that  goods  were  to  be  transported  left  cars  on  the  side 
track  at  the  warehouse  to  receive  them ;  that  Merrill  ordered  the 
cars  of  the  agent  at  Boseburg  sent  out  to  Dillard  to  receive  the 
wheat,  and  had  him  make  out  shipping  receipts  for  three  car 
loads;  that  the  cars  were  sent  there  in  accordance  with  his  direc- 
tions, and  loaded  with  wheat  by  Dillard  out  of  his  warehouse, 
including  the  wheat  in  dispute,  who  made  out  his  memoranda, 
'^locked  the  cars,  and  left  them  for  the  train,  and  had  nothing 
more  to  do  with  the  wheat  or  cars;"  that  subsequently,  and  on 
the  twenty-fifth  day  of  September,  1886,  Messrs.  Bremner  and 
Buxton,  as  plaintiffs,  commenced  an  action  against  Owens  and 
Dillard,  as  defendants,  to  recover  said  wheat,  and  that  the  defend- 
ants in  the  present  action  as  such  officers  as  allied  on  the  order 
referred  to,  and  on  the  day  last  aforesaid,  took  the  wheat  in  con- 
troversy out  of  the  cars  in  which  it  was  loaded  into  their  posses- 
sion. From  the  pleadings  and  the  evidence  thus  adduced,  it 
will  be  seen  that  the  trial  was  devoted  mainly  to  determining 
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who  had  possession  of  the  wheat  at  the  time  the  defendant  officers 
took  it  from  the  cars  in  the  action  of  Br&mver  and  Buxton  v. 
Owens  and  Dillard. 

The  error  assigned  in  the  instructions  given  by  the  court  are 
all  directed  to  this  point,  that  the  evidence  showed  a  delivery  to 
the  railroad  and  a  possession  by  them  for  the  plaintiffs.  This 
is  the  contention  of  counsel  for  the  plaintiffs,  and  is  the  marrow 
of  the  case.  The  purchase  and  the  authority  to  deliver  the 
wheat  is  not  disputed,  only  that  any  actual  possession  of  the 
property  had  been  taken  by  the  railroad  company.  The  evidence 
shows  that  the  railroad  company  placed  the  cars  on  the  side  track 
at  the  warehoose,  at  the  instance  of  the  agent  of  the  plaintifi^, 
for  the  purpose  of  receiving,  with  other,  the  wheat  in  dispute  for 
the  plaintiffs,  and  that  it  was  removed  from  the  warehouse  and 
put  in  the  cars  in  pursuance  of  this  purpose,  and  by  rightful  act 
duly  authorized.  But  it  is  contended  that  this  did  not  consti- 
tute a  delivery  of  the  wheat  to  the  plaintiffs,  because  the  company 
having  no  r^ular  agent  at  that  place,  there  was  no  acceptance, 
and  consequently,  that  the  wheat  still  remained  in  tjie  possession 
of  Dillard  at  the  time  of  the  seizure  by  the  defendant  officers. 
The  agent  of  the  plaintiffs,  or  what  is  the  same  thing,  the  plaint- 
ifis,  were  the  contractors  for  the  shipment  of  this  wheat;  their 
agent  had  not  only  selected  the  railroad  company  as  its  carrier, 
but  by  agreement,  the  company  had  sent  its  cars  at  the  place 
designated  by  him  to  receive  the  wheat  for  the  plaintifis,  and 
when  in  pursuance  of  that  agreement,  the  wheat  was  delivered 
aboard  of  the  cars,  it  must  necessarily  have  been  with  their 
knowledge  and  consent. 

In  III.  Cent.  R.  R.  Co.  v.  Smyiier  Jt  Oo.  38  111.  360,  the  court 
say :  '^The  side  track  and  the  cars  belong  to  the  company,  and 
are  under  their  exclusive  control;  and  there  is  no  question  that 
the  company  placed  this  car  at  a  point  opposite  the  wharf  boat 
on  which  the  cotton  was  stored,  for  the  express  purpose  of  hav- 
ing it  transferred  from  the  boat  to  the  car,  that  they  might 
transport  it  to  the  point  desired  by  the  shipper.  The  company 
had  unquestionably  the  exclusive  use  and  control  of  their  road, 
aide  tracks,  and  freight  cars;  no  use  could  be  made  of  them 
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without  the  consent  of  the  company.  So  long  as  a  car  remained 
on  their  road  or  side  track  it  was  under  their  control,  and  neces- 
sarily in  their  possession.  They  had  the  right  to  permit  their 
cars  to  stand  at  the  point  at  which  this  one  was  placed.  The 
company  at  any  moment,  at  least  after  the  car  was  loaded,  liad 
the  unquestioned  right  to  remove  it  to  any  other  part  of  the 
road,  but  the  commission  merchant  has  no  such  right,  even  if 
he  had  possessed  the  means.  The  wharf  boat,  on  the  contrary, 
was  in  the  possession  of  the  commission  men,  and  the  cotton  so 
continued  until  it  was  placed  in  the  car.  It  there  passed  into 
possession  of  the  company  as  effectuallyas  if  it  had  been  delivered 
in  their  warehouse.  They  substituted  their  car  for  their  ware- 
house, no  doubt  for  the  mutual  convenience  of  all  parties.  And 
this,  too,  with  the  assent  of  the  company,  to  promote  their  inter- 
est, is  the  prosecution  of  the  business  for  which  it  was  created. 
If  this  was  a  box  car,  the  company  had  the  right  as  soon  as  the 
cotton  was  placed  in  it  to  have  closed  and  locked  it,  or  if  an 
open  car,  they  had  an  equal  right  to  have  secured  the  cotton,  and 
any  person  interfering  with  it  would  have  been  a  trespasser,  and 
the  company  could  have  recovered  damages  for  the  injury  thus 
perpetrated.  No  difference  is  perceived  in  receiving  freight  on 
the  platform  of  their  depot  and  into  their  cars  at  any  place  on 
their  road  or  side  track ;  or  whether  it  is  placed  there  by  thdr 
employees  or  by  other  persons,  so  it  is  done  with  the  assent  of 
the  company." 

The  case  in  hand  possesses  all  these  features,  strengthened  by 
some  other  additional  facts.  Here  the  side  track  and  the  cars 
belonged  exclusively  to  and  were  under  the  control  of  the  com- 
pany. They  placed  their  car  on  the  side  track  at  the  warehouse, 
by  request  and  agreement,  where  the  grain  in  dispute  was  stored, 
for  the  express  purpose  of  having  it  transferred  from  the  ware- 
house to  the  car,  that  they  might  transport  it  to  the  point  (desired 
by  the  shipper.  Nor  could  any  one  use  and  control  their  road, 
side  track,  and  freight  cars  without  their  consent,  and  necessarily 
they  must  have  been  in  their  possession.  When  the  cars  were 
loaded  the  company  could  move  them,  but  no  other  person  ooald 
without  their  consent.     Dillard  says  he  had  authority  to  load 
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the  cars,  and  the  company  had  given  him  the  keys,  and  he  testi- 
fies that  "  he  loaded  the  wheat,  locked  the  cars,  and  left  them  for 
the  train  to  take,  and  had  nothing  more  to  do  with  the  wheat  or 
cars.'^  Could  any  acts  be  more  decisive  of  a  delivery  to,  or 
acceptance  by  the  carrier  or  company,  than  by  placing  cars  at  a 
side  track  of  a  warehouse  and  giving  keys  to  the  person  author- 
ized to  load  the  cars,  and  his  putting  the  wheat  aboard  of  them 
and  locking  them  up?  Could  it  be  said  in  such  a  case  that  the 
wheat  was  put  in  the  car  without  the  knowledge  or  consent  of 
the  company?  Or  can  it  be  doubted  that  when  the  wheat  was 
taken  from  the  warehouse  and  placed  in  the  cars,  that  it  did  not 
then  pass  into  the  possession  of  the  company  as  effectually  as  if 
it  had  been  delivered  in  their  warehouse?  In  this  case,  the  cars 
of  the  company  took  the  place  of  a  warehouse,  and  it  was  done 
not  only  for  the  mutual  convenience  of  the  parties,  but  by  an 
express  understanding  with  the  company  that  the  cars  should  be 
placed  by  them  on  the  side  track  at  the  warehouse  to  receive  the 
wheat,  and  when  loaded  on  the  cars  in  accordance  therewith, 
necessarily  was  done  with  the  knowledge  and  assent  of  the  com- 
pany, and  consequently  was  a  delivery  to  or  acceptance  by  them, 
which  is  one  and  the  same  thing.  The  wheat,  therefore,  was  not 
in  the  possession  of  Dillard  and  Owens,  but  of  the  company  for 
the  plaintifis,  and  was  a  good  delivery  to  the  defendants. 

The  further  objection  was  also  made  to  the  admission  of  the 
affidavit  for  delivery  and  indorsement  thereon  against  objection, 
on  the  ground  that  it  did  not  sufficiently  describe  the  property, 
and  that  the  statute  was  not  complied  with  or  followed  in  the 
order  for  taking  the  property  from  the  defeTidant.  The  court 
entertains  some  doubts  as  to  the  sufficiency  of  the  order,  for  the 
last  reason  suggested,  but  has  concluded  to  pass  it. 

The  judgment  must  be  reversed. 
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[FUed  Juiiury  a»  1888.] 

23  In        I.    E.    DAWSON,    Absignee,    Appellant,   v.    FERINE 
81*  3w  GEOEGE  MAEIA,  et  al.,  Eespondentb, 

Gabiobhsb— Arbwsb  of. — The  answer  of  a  garnJBhee  whioh  simply  denies  in 
hoBo  verba  the  allegations  of  the  complaint  does  not  raise  an  isane,  and  the 
complaint  will  be  taken  as  confessed,  and  Jndgn^ent  rendered  against  the 
garnishee,  where  it  appears  that  snch  denials  were  deliberately  made. 

8axb. — Donbtful  and  eyasive  answers  should  be  taken  against  the  g^miaiw^A, 
(Drake  on  Attachment,  §  377;  Wade  on  Attachment,  }  633.) 

Appeal  from  Douglas  County.    Eeversed. 

W.  22.  WUHsj  and  J.  W.  HamSixm^  for  Eespondents. 

i2.  WmiamSy  and  MiUon  W.  Smith,  for  Appellant. 

Thayeb,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circuit  Court  for  the  county  of  Douglas^  rendered  in 
garnishee  proceedings. 

It  appears  that  the  firm  of  Anlauf  Bros,  became  insolvent, 
and  made  an  assignment  to  the  appellant  I.  E.  Dawson,  for  the 
benefit  of  creditors.  That  said  assignee  thereupon  commenced 
an  action  at  law  in  said  Circuit  Court  against  said  Ferine  Geoige 
Maria  and  others,  designated  as  partners  under  the  company 
name  of  Maria  &  Co.,  and  that  subsequently  appellant,  as  such 
assignee,  recovered  a  judgment  in  said  action  against  said  Ferine 
Greorge  Maria  and  others,  for  the  sum  of  $2,014.32,  damages 
and  costs,  and  thereafter  caused  an  execution  to  be  issued  upon 
the  said  judgment  to  the  sherifip  of  said  county  of  Douglas,  who 
served  a  certified  copy  of  the  same  upon  said  respondents, 
together  with  a  written  notice,  specifying,  in  efiect,  that  by 
virtue  of  the  said  execution  he  levied  on  all  moneys,  credits,  and 
property,  of  whatsoever  nature,  in  their  hands,  or  either  of  them, 
belonging  to  the  defendants,  in  the  writ  of  execution,  or  either 
of  them,  then,  or  to  become  due,  and  especially  the  sum  of 
$2,150,  the  balance  due  the«said  defendants  on  account  for  the 
wood  which  they  cut  on  the  Eoger  De  Loney  place,  in  said 
county,  and  sold  to  respondents,  under  the  firm  name  of  Krew- 
son  ^  Co.,  and  for  which  they  owed  defendants  an  unpaid 
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balance  of  $2^160.  The  respondents,  by  the  said  Joseph  Cellers, 
furnished  to  the  said  sheriff  a  certificate,  in  response  to  the  said 
notice  of  garnishment,  in  which  they  denied  that  the  firm  of 
ElrewBon  &  Co.  owed  the  said  defendants  anything  at  all,  stat- 
ing therein,  in  substance,  that  they  never  had  been,  and  were 
not  then,  in  any  way  indebted  to  said  Maria  &  Co.,  in  any  sum 
whatever,  and  had  not  in  their  possession,  or  under  their  con- 
trol, any  property,  money,  or  credits  whatever,  or  under  the 
control  or  in  the  possession  of  either  of  the  members  of  the  firm 
of  Krewson  &  Co.,  belonging  in  any  way  to  said  Maria  &  Co. 

The  appellant,  not  being  satisfied  with  the  said  certificate, 
procured  an  order  from  the  said  court,  requiring  the  respondents 
to  appear  for  examination  touching  said  matter,  and  filed  alle- 
gations and  interrogatories  in  the  proceeding  thereon.  The  fol- 
lowing is  the  substance  of  the  amended  allegations  so  filed: 
That  the  appellant  obtained  the  judgment  against  the  said 
defendants;  that  it  remained  unpaid;  that  the  execution  was 
issued  upon  the  judgment  and  placed  in  the  hands  of  the  sheriff, 
and  the  proceedings  had  thereop,  as  before  mentioned ;  that  the 
certificate  was  unsatisfactory  to  appellant,  and  was  the  only  one 
furnished;  that  the  said  respondents  were  at  the  time  of  the 
service  of  the  said  execution,  which  was  on  the  eighth  day  of 
May,  1886,  indebted  to  a  part  of  the  defendants,  viz.,  G.  Gotardi, 
6.  Venturini,  V.  Dominico,  A.  Mazza,  B.  Venturini,  P.  Domin- 
ico,  B.  Yentuini,  G.  Mazza,  and  P.  Stetani,  in  the  sum  of  $2,160^ 
on  account  for  wood  which  said  defendants  cut  and  piled  on  the 
premises  of  one  Roger  De  Loney,  in  Pass  Creek  Canyon,  Douglas 
County,  State  of  Oregon,  amounting  to  about  1,200  cords. 

That  said  defendants,  on  or  about  the day  of  May,  1883, 

under  the  firm  name  of  Gotardi  &  Co.,  then  and  there,  on  said 
premises  of  said  Roger  De  Loney,  in  said  Pass  Creek  Canyon, 
sold  and  delivered  to  the  said  garnishees,  J.  W.  Krewson  and 
Joseph  Cellers,  as  partners,  under  the  firm  name  of  Krewson  & 
Co.,  the  whole  of  said  wood,  for  the  agreed  price  of  $2.60  per 
cord  for  said  wood,  less  the  sum  of  ten  cents  per  cord  for  stump- 
age,  for  all  of  said  wood  which  the  said  defendants  should  haul 
to  the  raibroad  track  for  the  said  garnishees;  and  $2.60  per 
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oord^  less  ten  cents  per  cord  for  stumpagey  and  sixty-five  cents 
per  oord  for  hauling^  for  all  of  said  wood  which  the  said  defend* 
ants  should  not  haul.  That  said  defendants  hauled  to  the  rail- 
road track,  for  said  garnishees,  100  cords  of  said  wood,  and  did 
not  haul  the  1,100  cords  thereof;  and  that  thereby  said  gar- 
nishees became  indebted  to,  and  promised  to  pay  defendants  as 
partners,  under  the  firm  name  of  Gotardi  &  Co.,  the  full  sum 
of  $2,150.  That  said  garnishees  furnished  to  defendants,  under 
flaid  .firm  name  of  Ootardi  &  Co.,  goods,  wares,  and  merchandise 
of  the  value  of  $200,  and  not  exceeding  that  sum,  for  which 
they  were  entitled  to  a  credit  on  the  said  indebtedness,  and  that 
they  had  paid  defendants  no  greater  sum  thereon  at  the  time  the 
notice  of  garnishment  was  served  upon  them.  And  the  appel- 
lant demanded  judgment  against  respondents,  said  garnishees, 
that  they  be  required  to  answer  under  oath  concerning  the  pur^ 
chase  of  said  wood,  and  that  the  appellant  have  judgment  against 
them  for  $2,1 50. 

To  the  said  allegations  the  said  garnishees  answered,  denying 
that  appellant  recovered  any  judgment  as  alleged,  or  caused  an 
execution  to  issue  thereon,  or  that  it  was  served  upon  the  gar- 
nishees, or  that  they  were  indebted  to  the  defendants  named  in 
the  sum  claimed,  or  in  any  sum,  on  account  for  wood  cut  as 
alleged. 

The  respondents  also  made  the  following  denials:   '^Denies 

that  said  defendants  last  above  named,  on  or  about  the day 

of  May,  1883,  or  at  any  other  time,  under  the  firm  name  of 
€rotardi  &  Co.,  or  any  other  firm  name,  then  and  there,  on  said 
premises  of  the  said  Roger  De  Loney,  in  said  Pass  Creek 
Canyon,  in  Douglas  County,  Or^on,  sold  and  delivered  to  the 
said  garnishees,  J.  W.  Krewson  and  Joseph  Cellers,  as  partners 
under  the  firm  name  of  Krewson  &  Co.,  or  otherwise,  the  whole 
of  said  wood,  or  any  part  thereof,  for  the  agreed  price  of  $2.50 
per  cord  for  said  wood,  less  the  sum  of  ten  cents  per  oord  for 
stumpage,  or  any  other  price,  for  all  or  any  of  said  wood  which 
the  said  defendants  should  haul  to  the  railroad  track,  or  else- 
whe^^,  for  said  garnishees,  or  $2.50  per  cord,  less  the  sum  of 
ten  cents  per  cord  for  stumpage,  and  sixty-five  cents  per  oord 
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for  hauling^  or  any  other  price,  for  all  or  any  of  said  wood 
which  the  said  defendants  should  not  haul.  Denies  that  said 
defendants  hauled  to  the  railroad  track,  or  elsewhere,  for  the 
garnishees,  100  cords,  or  any  part  thereof,  of  said  or  any  wood. 
Denies  that  thereby,  or  otherwise,  the  said  garnishees,  J.  W. 
Krewson  and  Joseph  Cellers,  as  partners  under  the  firm  name 
of  Krewson  &  Co.,  or  otherwise,  became  indebted  to,  or  promised 
or  agreed  to  pay  to  the  last  aforesaid  defendants,  as  partners 
under  the  firm  name  of  Gk>tardi  &  Co.,  or  any  other  firm  name, 
the  full  and  just  sum  of  $2,150,  or  any  part  thereof.  Deny  that 
they  now  owe  the  full  and  just  sum  of  $2,150,  less  the  credit  for 
the  aforesaid  goods,  wares,  and  merchandise,  or  any  part  thereof." 
Thereafter  said  cause  came  on  for  trial,  and  the  said  all^« 
tions,  interrogatories,  and  answers  thereto  were  submitted  to  the 
said  Circuit  Court,  and  whereupon  the  said  court  found  that  the 
appellant,  as  such  assignee,  recovered  the  judgment  mentioned 
in  said  all^ations  against  the  parties,  at  the  time,  and  for  the 
amount  therein  allied;  that  the  execution  was  issued,  levy 
made,  and  notice  given,  as  also  allied  in  said  allegations. 
Also,  that  on  or  about  May  20,  1883,  said  respondents  pur- 
chased of  a  company  of  Italians,  doing  business  under  the  firm 
name  of  Grotardi  &  Co.,  about  600  cords  of  wood  cut  by  said 
Gotardi  &  Co.,  on  the  premises  of  Roger  De  Loney,  in  Pass 
Creek  Canyon,  in  Douglas  County,  Oregon,  of  the  reasonable 
price  and  value  of  $1,060 ;  that  respondents  paid  on  the  purchase 
price  of  the  wood,  in  goods,  wares,  and  merchandise,  the  sum  of 
$233.36,  and  that  nothing  more  had  been  paid  on  said  purchase 
price;  that  there  was  on  the  eighth  day  of  May,  1885,  and  still 
was  due  said  firm  of  Gotardi  &  Co.  from  respondents,  the  sum 
of  $816.64;  that  no  evidence  was  offered  or  admitted  on  the 
trial  of  the  case,  showing  or  tending  to  show  the  names  of 
the  persons  comprising  said  firm  of  Gk>tardi  &  Co.,  and  that  the 
court  was  unable  therefrom  to  determine ;  and  that  no  evidence 
was  offered  or  admitted  on  the  trial  showing,  or  tending  to  show, 
that  on  May  8,  1883,  or  at  any  time,  the  respondents  were 
indebted  to  a  part  of  the  defendants  in  said  execution,  consisting 
of  the  several  defendants  therein,  before  named,  or  either  of 
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them,  OD  account^  for  wood^  as  alleged  in  said  all^ations,  or 

that  said  defendants  referred  to,  on  the day  of  May, 

1883,  or  any  other  time,  under  the  firm  name  of  Gotardi  &  Co., 
or  any  other  firm  name,  sold  said  wood,  or  any  wood,  to 
respondents;  that  G.  Gotardi,  named  as  one  of  the  defendants  in 
said  action  by  the  appellant  as  assignee,  was  the  senior  member 
of  the  firm  of  said  Gotardi  &  Co.,  but  that  from  the  evidenoe  in 
the  case,  the  court  could  not  find  who  the  other  members  of  said 
firm  of  Gotardi  &  Co.  were,  but  that  the  evidence  did  show  that 
there  were  ten  men  in  said  firm. 

In  a  subsequent  finding  by  the  court,  it  was  found  that  the 
conti'act  between  the  respondents  and  Grotardi  &  Co.,  in  refer- 
ence to  the  sale  and  purchase  of  the  said  wood,  was  in  writing, 
though  the  writing  was  not  in  evidence  at  the  trial;  and  the 
court  found  that  the  evidence  as  to  its  contents  was  indefinite. 
From  these  findings  of  fact,  and  others,  which  do  not  affect  the 
merits  of  the  question  involved,  the  court  found  as  conclusions 
of  law  that  the  respondents  were  not  liable  upon  the  garnishee 
proceeding;  that  under  the  evidence  in  the  case  the  respondents, 
at  the  time  of  the  service  upon  them  of  the  copy  of  the  execu- 
tion and  notice,  had  no  property  of  the  defendants  in  the  writ,  or 
any  of  them,  liable  to  execution,  and  were  not  owing  said  defend- 
ants, or  any  of  them,  any  sum  of  money,  and  that  the  respond- 
ents were  entitled  to  a  judgment  against  appellant  for  their  costs. 
Upon  which  findings  the  judgment  appeal^  from  was  entered. 

The  main  question  presented  upon  the  argument  for  our  con- 
sideration was  that  the  respondents,  in  their  answer  to  the  alle- 
gations, failed  to  deny  that  the  several  defendants,  whose  names 
are  set  out  in  the  all^ations,  and  were  allied  therein  to  have 
sold  the  wood  under  the  firm  name  of  Gotardi  &  Co.  to  the 
respondents,  were  not  the  members  of  said  last-named  firm. 

The  allegation  is,  that  the  defendants  named,  on,  etc.,  under 
the  firm  name  of  Gotardi  &  Co.,  on  the  premises  of  Roger  De 
Loney,  in  Pass  Creek  Canyon,  etc.,  sold,  etc.  The  respondents 
deny  that  the  defendants  named,  on,  etc.,  or  at  any  time^  under 
the  firm  name  of  Gotardi  &  Co.,  or  any  pther  firm  name,  on  the 
premises  of  Eoger  De  Loney,  in  Pass  Creek  Canyon^  eto.^  sold, 
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etc.  The  denial  is  almost  in  the  precise  language  of  the  all^a- 
tion.  Strictly,  it  only  amounts  to  a  denial  that  the  particular 
defendants,  under  any  firm  name,  on  the  premises  of  Roger  De 
Loney,  in  Pass  Creek  Canyon,  sold  to  the  respondents  the  wood. 
If  the  denial  had  been  put  in  the  shape  it  is  through  inadvert- 
ence, I  should  not  have  deemed  the  question  raised  as  entitled 
to  any  consideration.  But  under  the  circumstances  of  this  case, 
it  indicates  method.  Its  lack  of  fullness  and  explicitness  smacks 
of  design.  The  members  of  the  firm  of  Qotardi  &  Co.  were  a 
gang  of  Italian  wood-choppers,  with  unpronounceable  names, 
only  one  of  whom,  according  to  the  testimony  of  J.  W.  Krewson, 
given  in  answer  to  one  of  the  interrogatories  filed  with  the 
allegations,  could  speak  good  English,  that  was  Grotardi  himself. 
The  appellant,  nor  the  creditors  he  represented,  could  be  expected 
to  know  them.  But  the  respondents  did  know  them.  At  least 
they  dealt  with  them,  purchased  the  wood  of  them,  and  are  pre- 
sumed to  have  known  them.  And  it  is  quite  evident  that  the 
respondents  sought  to  take  advantage  of  this  condition  of  afiairs, 
and  framed  their  answer  in  view  of  that  object. 

The  appellant's  allegation,  as  to  the  sale  of  the  wood  to  the 
respondents,  does  not,  in  direct  terms,  state  that  the  defendants 
named  were  the  members  of  Gotardi  &  Co.,  but  that  is  the  neces- 
flary  inference  to  be  drawn  therefrom;  and  the  only  ingenuous 
mode  of  answering  it  would  have  been  to  deny  that  they  were 
such  members,  and  to  have  pointed  out  who  were  the  members 
thereof.  The  respondents  occupied  the  position  of  stake-holders 
in  the  affair;  they  had  no  interest  in  preventing  the  application 
of  the  debt  to  Qotardi  &  Co.  from  being  applied  upon  the  debt 
due  from  Maria  &  Co.  to  Anlauf  Bros.,  further  than  to  protect 
themselves  from  having  to  pay  it  again  to  Gotardi  &  Co.;  and 
instead  of  filing  the  stinted  answer,  denying  only  in  hoeo  verba 
the  auctions  referred  to,  they  should  have  disclosed  the  facts 
of  the  case.  That  would  have  evinced  good  faith  upon  their  part. 
But  they  evidently  determined  to  stand  upon  what  they  regarded 
as  their  strict  legal  rights ;  and  having  chosen  that  course,  they 
must  expect  that  a  strict  construction  of  the  law  will  be  applied 
against  them  as  well. 

XY.  0B.-8e. 
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In  aooordaooe  with  technical  rules  of  pleadings  only  the 
immaterial  parts  of  the  all^ation  referred  to  are  denied.    The 
respondents  deny  that  thej  bought  the  wood  of  the  particular 
defendants  named ;  deny  that  they  bought  it  of  them  as  a  firm, 
and  deny  that  they  bought  it  of  them  on  the  premises  of  Roger 
De  Loney,  in  Pass  Creek  Canyon.    These  denials  may  be  true, 
yet  they  do  not  controvert  the  material  parts  of  the  all^ation. 
The  defendants  named  may  not  have  been  the  identical  persons 
who  sold  the  wood  to  respondents,  and  yet  not  affect  the  rights 
of  the  parties  to  the  proceeding  a  particle.     G.  Venturini  or  V. 
Dominico  may  never  have  been  a  member  of  the  firm  of  Gotardi 
&  Co.;  that  firm  may  have  only  included  the  other  defendants 
named.    The  denial  then  would  be  true,  but  wholly  immaterial; 
or  some  of  the  defendants  named  may  have  been  successors  to, 
and  assnmed  the  liability  of  others  who  were  members  of  the 
firm  when  the  wood  was  purchased.    Such  fact  might  exist  con- 
sistently with  the  denial.     It  may  have  been,  and  I  think  very 
likely  was  the  fact,  that  no  copartnership  firm  under  the  name 
of  Gotardi  &  Co.,  or  any  other  firm  name,  really  existed;  that 
the  said  defendants  named  were  merely,  as  a  matter  of  law, 
tenants  in  common  of  the  wood,  and  that  they  sold  it  to  the 
respondents  jointly,  as  individuals.     In  that  case  the  denial 
would  be  true,  but  immaterial.    And  the  wood  might  have  been 
sold  to  respondents  at  any  other  place  than  the  premises  of  Eoger 
De  Loney.    That  &ct  would  not  affect  the  rights  of  the  parties, 
nor  be  inconsistent  with  the  denial.     Doubtfiil  and  uncertain 
answers  are  construed  against  a  garnishee.     It  has  been  held  that 
where  they  are  equivocal  and  evasive,  the  allegations  would  be 
taken  pro  oonfesao.     (Wade  on  Attachment,  §  377 ;  Drake  on 
Attachment,  §  633.)    Under  the  view  here  expressed,  the  answer 
of  respondents  must  be  regarded  as  frivolous,  and  insufficient  as 
a  denial  to  controvert  the  material  averments  in  the  allegations 
filed  in  the  proceedings  of  garnishment.    The  judgment  appealed 
from  will  therefore  be  reversed,  and  the  case  remanded  to  the 
said  Circuit  Court,  with  directions  to  enter  a  judgment  therein 
in  fkvoT  of  the  said  appellant  for  the  sum  of  $816.64,  found  due 
from  the  respondents  to  Gotardi  &  Co.,  together  with  the  inter- 
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est  thereon  at  the  rate  of  eight  per  cent  per  annum,  from  the 
eighth  day  of  May,  1885,  and  the  costs  and  disbursements  of 
the  said  proceeding,  and  that  the  appellant  recover  his  costs  and 
disbursements  in  this  court. 


I  16    663 

47    181 

I  47    183 


[Illed  January  8, 1888.] 

JAMES  A.  BUCHANAN,  Respondent,  v.  GEORGE  A. 
BECK,  Appellant. 

A0noK*-ManR  bad  and  BiGEnrBD  vob.— In  order  to  maintain  an  aotion  for 
money  had  and  reoeired  by  one  for  the  nse  of  another,  the  complaint  must 
plead  facts  showing  tliat  the  money  Justly  belonged  to  the  plaintiff. 

Sake. —Proof  that  the  money  legally  became  the  property  of  the  defendant  woold 
defeat  the  action,  unless  the  plain  tiff  oonld  show  that  by  a  anbeequent  arcange- 
ment  the  money  was  still  his,  and  in  order  to  make  such  proof  aTailable  the 
fiicts  relied  upon  must  have  been  pleaded. 

NoHBOR— Whbv  Gbanted.  —The  testimony  submitted  in  this  caose  ma  not  soiB- 
cient  to  have  been  submitted  to  the  Jury  under  the  pleadingB,  and  a  nonaoit 
should  haye  been  granted. 
• 

Appeal  from  Multnomah  Coonty.    Reversed. 

George  W.  Yocfum,  and  R.  &  E.  B.  Williama,  for  Appellant* 

Zera  Snow,  for  Respondent 

Thateb,  J. — This  case  was  began  in  the  Justioe^s  Court  for 
North  Portland  precinct  in  said  county.  The  respondent  filed 
in  that  court  a  complaint  against  the  appellant,  in  which  he 
allied  ^Hhat  in  the  month  of  July,  1886,  the  defendant 
[appellant  herein]  had  and  received  of  and  from  the  plaintiff 
[respondent  herein],  and  for  and  to  plaintiff's  use  and  bene- 
fit, one  hundred  and  twenty-five  dollars,  in  manner  as  fol- 
lows: In  the  month  of  July,  1886,  plaintiff  paid  over  to  the 
defendant  the  sum  of  one  hundred  and  twenty-five  dollars,  for 
and  in  consideration  of  which  defendant  promised  to  sell  and 
deliver  to  plaintiff,  within  a  reasonable  time  thereafter,  an 
American  hoi«e,  sound,  and  fit,  and  suitable  for  a  lady's  driving 
horse."    Then  followed  an  alleged  breach  of  the  promise,  and 
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refusal  upon  the  part  of  the  defendant  to  comply  therewith^  and 
demand  for  judgment  for  said  sum  of  money.  The  appellant  in 
his  answer  to  the  said  complaint  denied  the  receipt  of  said  one 
hundred  and  twenty-five  dollars  for  plaintiff's  use  or  benefit; 
denied  that  plaintiff  paid  over  to  defendant  said  sum,  or  any 
sum,  for  or  in  consideration  of  which  the  defendant  promised  to 
sell  or  deliver  to  plaintiff  any  horse;  denied  in  effect  the  breach 
of  any  promise  made  by  him  to  sell  and  deliver  to  plaintiff  the 
horse  mentioned  in  the  complaint^  or  any  horae.  But  averred 
that  he  sold  and  delivered  to  plaintiff  a  horse^  at  the  time  allied 
in  the  complaint,  for  the  agreed  price  of  one  hundred  and 
twenty-five  dollars;  that  said  sale  was  without  warranty  of 
soundness  or  other  warranty,  and  that  said  horse  was  worth  the 
sum  of  one  hundred  and  twenty-five  dollars. 

No  reply  was  filed  on  the  part  of  the  respondent,  and  the  case 
was  tried  upon  the  above  issues.  Judgment  was  r^dered 
against  the  appellant  in  the  Justice's  Court  for  the  amount 
claimed.  He  appealed  therefrom  to  the  said  Circuit  Court, 
where  the  case  was  tried  anew,  and  the  same  result  followed, 
and  he  then  appealed  to  this  •  court.  Jury  trials  were  had  in 
both  courts.  The  appellant  claims  that  errors  of  law  were  com- 
mitted in  the  trials  of  the  case  prejudicial  to  him,  and  upon 
which  he  relies  for  a  reversal  of  the  judgment.  It  appeared  in 
evidence  at  the  trial,  from  the  respondent's  own  testimony,  as 
shown  by  the  bill  of  exceptions,  that  he  negotiated  with  the 
appellant  for  the  purchase  of  a  horse,  such  as  described  in  the 
complaint;  that  after  stating  to  appellant  the  kind  and  style  of 
horse  he  wanted  to  purchase,  the  appellant  told  him  that  he 
thought  he  had  a  horse  that  would  suit  him,  and  described  him 
as  possessing  the  qualities  the  respondent  had  mentioned  as 
desirable.  The  latter  asked  him  the  price,  and  the  former  said 
one  hundred  and  twenty-five  dollars,  saying  at  the  same  time, 
"That  is  not  too  much,  is  it?"  To  which  the  respondent  said, 
"No;  not  if  he  is  the  horse  you  describe,  and  is  sound."  The 
appellant  said  he  was;  was  all  right;  and  that  he  would  send 
the  horse  over  to  the  respondent  to  look  at  and  inspect  The 
next  day  a  man  came  over  from  East  Portland,  where  the  appel- 
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lant  resided,  and  where  he  was  engaged  in  the  livery  business, 
to  Vancouver  Barracks,  where  the  respondent  was  stationed,  he 
being  an  officer  at  the  post  there,  and  brought  with  him  the 
horse.  The  man  introduced  himself  to  respondent  as  ^^Look/' 
whom  appellant  had  sent  over  with  the  horse  about  which 
respondent  had  talked  with  appellant  the  daj  before.  Bespond- 
ent  looked  at  the  horse,  which  looked  all  right,  and  apparently 
answered  respondent's  purpose.  He  then  drove  him  up  and 
down  the  Barracks  Avenue,  and  he  appeared  to  go  all  right; 
that  respondent  noticed  when  he  stopped  that  the  knee  advanced 
one  foot  ahead  of  the  other — a  forward  foot — and  called  Look's 
attention  to  it.  Look  said  it  was  only  the  position  in  which  the 
horse  stopped,  and  assured  respondent  that  he  was  all  right, 
perfectly  sound,  and  without  a  blemish.  Respondent  told  Look 
if  the  horse  were  not  sound  he  did  not  want  him,  as  he  wanted 
a  horse  his  wife  could  drive  at  once,  and  he  would  not  drive  a 
lame  horse. 

After  some  further  talk  of  the  same  kind  respondent  told 
Look  to  tell  appellant  that  he  would  take  the  horse.  Look 
then  left  with  the  horse.  The  next  day,  which  was  July  30, 
1886,  the  appellant  came  over  with  the  horse.  Bespondent 
called  his  attention  to  the  peculiarity  of  the  horse  advancing  one 
foot,  and  the  appellant  said,  ^^  Yes,  I  meant  to  tell  you  that  I 
took  a  small  piece  of  gravel  from  his  hoof.''  Bespondent  then 
said  to  him  that  if  there  was  anything  the  matter  with  the  horse 
he  did  not  want  him ;  that  he  wanted  a  horse  that  his  wife  could 
drive  at  once.  The  appellant  assured  him  that  the  horse  was  all 
right;  that  it  would  not  interfere  with  his  driving  a  particle; 
that  he  was  sound,  and  respondent  would  so  find  him.  The 
horse  did  not  appear  then  to  be  lame;  appeared  to  drive  all 
right.  Bespondent  then  told  appellant  to  take  the  horse  to  the 
government  stable,  pointed  it  out,  and  gave  him  a  check  for  one 
hundred  and  twenty-five  dollars;  that  he  considered  at  the  time 
that  he  '^  owned  the  horse,  and  so  r^arded  himself." 

The  respondent's  counsel  then  proposed  to  prove  certain 
matters  which  took  place  subsequent  to  the  delivery  of  the 
horse,  and  giving  of  the  check  in  payment  thereof,  which  took 
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plaoe  between  respondent  and  said  Look^  and  also  with  the  appel- 
lant, to  which  the  appellant's  counsel  objected  as  incompetent 
and  immaterial,  and  because  there  was  no  evidence  tending  to 
prove  that  Look  had  authority  to  act  for  appellant  after  the 
delivery  of  the  horse.  The  court  overruled  the  objection,  and 
said  counsel  excepted  to  the  ruling.  This  presents  the  main 
question  in  the  case.  The  appellant's  counsel  insist,  that  in  view 
of  the  issue  tendered  by  the  complaint,  the  respondent  had  no 
right  to  show  any  subsequent  arrangement  between  the  parties^ 
after  the  completion  of  the  sale  of  the  horse,  as  a  ground  of 
appellant's  liability;  that  such  matter  must  be  alleged  in  order 
to  be  admissible  in  proof.  It  has  been  held  in  a  great  majority 
of  the  States  that  the  mode  of  pleading  heretofore  known  as 
"common  counts"  may  still  be  employed,  notwithstanding  the 
adoption  of  the  reformed  system.  In  this  State,  however,  the 
right  is  denied.  This  court,  in  Bowen  v.  Emmerson,  3  Or.  452, 
held  that  the  use  of  the  general  counts  in  assumpsit  was  wholly 
inconsistent  with  the  theory  of  the  CSvil  Code.  The  prin<»ple 
of  that  decision  would  not  prevent  a  plaintiff  from  maintaining 
an  action  for  money  had  and  received  for  his  use,  provided  he 
allege  &ctB  in  his  complaint  sufiScient  to  show  that  the  money 
paid  to  the  defendant  justly  and  equitably  belonged  to  the 
plaintiff.  Proof  that  the  mon^  l^ally  became  the  property  ef 
the  defendant  would  defeat  the  action,  unless  the  plaintiff  was 
able  to  establish  that,  through  some  subsequent  airangemeirt^ 
the  money  was  still  his. 

In  order,  however,  to  enable  himself  to  make  sudi  proof,  the 
&ct  would  have  to  be  alleged.  He  could  as  well  have  n^g* 
lected  to  allege  any  &cts  under  which  the  money  was  paid,  as  io 
have  neglected  to  allege  those  he  was  permitted  to  prove  against 
the  appellant's  objection,  and  which,  he  claims,  established  his 
right  to  the  money.  It  would,  so  far  as  I  am  able  to  see,  have 
been  as  tolerable  for  the  respondent*  to  have  gone  into  court  and 
only  have  alleged  the  payment  of  the  one  hundred  and  twenty- 
five  dollars  to  and  for  his  use  and  benefit,  and  have  undertaken 
to  establish  it  by  the  evidence  in  the  case,  as  to  have  alleged 
what  he  did.    He  allied  sdficieDft,  no  doubt,  to  estaUiah  « 
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prima  fousie  case;  but  when  it  appeared  that  the  money  was  paid 
for  the  horae,  which  was  accepted  and  received  by  the  respond- 
enty  and  became  his  property,  his  case,  as  made  in  his  complaint, 
was  overthrown,  and  he  was  compelled  to  go  outside  of  what  he 
had  alleged  in  order  to  sustain  it.  The  Code  will  not  permit 
this,  whatever  may  have  been  the  rule  at  common  law.  This 
conclusion  may  be  thought  to  be  a  very  slight  ground  upon 
which  to  reverse  a  judgment  that  has  been  rendered  upon  tlie 
verdict  of  a  jury,  but  the  point  comes  squarely  before  the  court, 
and  however  much  we  might  dislike  to  dispose  of  the  case  in 
that  way,  yet  I  do  not  see  how  such  a  result  could  be  avoided  if 
there  were  no  other  questions  in  the  case. 

There  is,  however,  another  matter  to  be  considered.  It 
appears  that  after  the  respondent  rested  his  case,  the  appellant's 
counsel  moved  for  a  nonsuit,  which  motion  having  been  over- 
roled  by  the  court,  an  exception  was  saved  to  the  ruling,  and 
which,  to  my  mind,  presents  a  more  serious  question  than  the 
former.  The  testimony  -upon  the  part  of  the  respondent  that 
was  objected  to,  and  upon  which  he  bases  his  right  to  recover  in 
the  action,  shows  that  the  horse  purchased,  whidi  is  described  as 
a  brown  horse,  named  ^^Major,^  became,  soon  after  the  pur- 
chase, so  lame  that  he  could  not  be  used ;  that  the  respondent 
thereupon  complained  to  the  appellant  on  acoomxt  of  his  con« 
dition.  The  appellant  advised  that  the  respondent  turn  the 
horse  out,  assuring  him  that  the  animal  wonld  soon  be  all  ri^t. 
The  respondent  objected  to  it,  as  he  had  purchased  him  for 
immediate  nse,  and  asked  the  appellant  to  let  him  have  a  horse 
to  drive  temporarily,  to  which  the  latter  consented,  and  sent  the 
respondent  over  another  horse  named  ^' Doc '';  but  ^  Doc ''proved 
to  be  lame  also,  and  the  respondent  returned  hinu  Aft^  that 
time,  and  about  the  last  of  August  or  forepart  of  September, 
respondent  saw  appellant  at  his  stable  in  East  Portland,  and 
told  him  again  about  ^Ml^jor's"  condition;  i^ipellant  again 
advised  tnming  him  out,  but  the  respondent  wonU  not  <eon8ent 
to  it,  and  finally  said  to  the  af^llant  that  he  was  dsssatisfied 
with  the  horse  and  asked  him  what  he  was  gdng  to  4o  albout  it, 
to  which  theappellaat  replied,  ^  Well,  I  guess  I  mil  have  to  get 


568  BucHANAK  V.  Beck.  [Sup.  Ct. 

Opinion  of  the  Conrt— Thayer,  J. 

70a  another  horse.''  Eespondent  said,  ^' All  right/'  and  appel- 
lant then  said,  "I  will  send  a  man  over  to  you."  That  within 
a  day  or  two,  Look,  the  man  who  first  brought  "Major"  over, 
came  to  respondent  at  the  Barracks,  and  said  to  him :  "  Mr.  Beck 
says  you  are  dissatisfied  with  the  brown  horse,"  referring  to 
"  Major,"  "and  I  came  over  to  see  you  about  it."  Respondent 
explained  to  Look  the  trouble,  and  the  latter,  who  it  appears  is 
a  professional  horse  trader,  said  he  knew  just  the  horse  respond- 
ent wanted,  and  thought  he  "could  trade  for  such  a  horse,  and 
get  him  one  that  suited."  Bespondent  told  him  all  right,  so  that 
he  got  a  horse  he  had  bargained  for  and  paid  for.  He  also  said, 
"Suppose  if  you  take  'Major'  away  you  bring  me  a  horse  that 
don't  suit?"  Look  said, "  I  will  keep  at  it  until  you  are  suited." 
Respondent  said,  "  All  right,"  and  Look  took  the  brown  horse  off, 
stating  that  he  would  be  back  in  two  or  three  days.  He  also 
said,  in  the  course  of  the  talk,  that  he  knew  of  a  four-year-old 
colt  he  thought  he  could  get,  but  that  respondent  might  have  to 
pay  fifty  dollars  more;  the  latter  said  "that  was  all  right,  if  the 
colt  suited." 

Look  did  not  come  back  for  some  time,  and  then  did  not 
bring  a  horse  that  suited,  though  as  I  understand  the  evi- 
dence, he  traded  off  the  brown  horse.  Afterwards  he  brought 
back  another  which  did  not  answer,  and  subsequently  another, 
but  not  such  a  one  as  respondent  would  accept.  Finally  he 
wrote  respondent  that  he  had  another  horse  for  him,  but  would 
not  deliver  it  unless  the  latter  would  pay  him  fifty  dollars  for 
the  trouble  he  had  been  to.  This  seems  to  have  stopped  affiiirs 
between  respoAdent  and  Look,  and  the  former  renewed  his  com- 
plaint to  the  appellant,  claiming  that  he  had  been  acting  with 
Look  as  appellant's  agent.  The  appellant  denied  that  Look  was 
his  agent,  and  insisted  that  he  had  nothing  to  do  with  Look's 
trading  off  "Major,"  or  trading  for  the  subsequent  horses.  At 
one  of  the  times  when  Look  took  over  a  horse  for  respondent  he 
told  him  that  it  could  be  sold  for  a  hundred  dollars,  but  could 
not  be  paid  for  until  the  spring  following,  to  which  respondent 
said,  "  If  Beck  will  sign  the  note,  all  right."  Look  said,  "Beck 
will  not  do  that."    Aft;er  some  negotiation  and  correspondence 
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between  the  parties^  respondent  and  appellant^  and  their  failure 
to  adjust  the  matter^  this  action  was  commenoed. 
•  There  is  a  serious  doubt  whether  the  evidence  tended  to  show 
that  Look  acted  as  agent  for  Beck  in  his  efforts  to  get  the  respond- 
ent a  horse  that  would  suit  him,  but  if  he  did,  I  cannot  see 
how  the  evidence  was  admissible  under  the  pleadings,  or  justi- 
fied the  conclusion  of  a  rescission  of  the  contract  of  the  sale  of 
the  horse  "Major. "  It  is  said  by  Chitty,  in  his  work  on  Plead- 
ing, that  "  where  a  special  contract  is  still  open,  and  has  not  been 
rescinded  by  mutual  consent,  it  is  necessary  to  declare  specially; 
as  if  a  horse,  etc.,  be  sold  with  a  warranty  of  soundness,  although 
it  be  unsound,  and  the  purchaser  immediaJtdy  offers  to  return  it, 
he  cannot  recover  back  the  price  on  the  count  for  money  had 
and  received,  if  the  vendor  refuse  to  receive  back  the  horse ;  for 
the  warranty  can  only  be  tried  upon  a  special  count,  unless  there 
was  an  express  stipulation  to  take  back,  or  unless  there  was  actual 
fraud;  and  in  such  case  the  count  for  money  had  and  received  is 
not  maintainable,  although  upon  the  horse  being  tendered  to  the 
seller  he  stated  that  if  the  horse  be  unsound,  he  will  take  it  back 
and  return  the  money;  provided,  he  denies  the  unsoundness,  and 
does  not  take  back  the  horse.  If,  however,  either  by  virtue  of 
an  express  stipulation  in  the  original  contract,  the  plaintiff  was 
in  a  certain  event  entitled  to  rescind  it,  or  it  has  been  put  an 
end  to  by  the  agreement  of  both  parties,  the  common  count  may 
be  supported  to  recover  money  paid  on  the  contract.  (1  Chitty 
on  Pleading,  p.  355.) 

The  same  principle  was  maintained  in  Dickenson  v.  Lane^  107 
Mass.  548.  That  was  an  action  to  recover  back  money  paid  for 
a  horse  sold  with  warranty.  The  plaintiff  at  the  trial  introduced 
evidence  tending  to  show  that  the  horse  was  returned  by  him  to 
defendant;  that  after  the  return  of  the  horse  the  defendaot  asked 
the  plaintiff  why  he  had  returned  him,  to  which  the  plaintiff 
replied  that  the  horse  was  unsound,  and  demanded  the  return  of 
his  money  paid  for  it;  and  that  the  defendant  promised  to  send 
the  money  to  the  plaintiff  the  next  day,  but  failed  to  do  so.  Ames, 
J.,  in  delivering  the  opinion  of  the  court,  said  that  "the  plaint- 
iff's declaration  charges  that  the  defendant  warranted  the  horse, 
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and  that  the  warrantj  was  broken.  He  rests  his  claim  to  recover 
back  the  purchase  money  npon  no  other  ground.  Upon  the  case 
presented  by  the  declaration^  if  there  was  no  warranty  or  n6 
breach,  the  money  was  properly  paid,  and  in  equity  and  good 
conscience  belonged  to  the  defendant.  The  ruling  which  the 
plaintiff  requested  the  court  to  make  was  sustantially  that  he 
should  be  excused  from  proving  the  vital  element  of  his  case,  as 
he  had  seen  fit  to  present  it  for  trial.  A  subsequent  agreemoit 
to  rescind  the  original  contract  and  to  return  the  money  was  aa 
entirely  different  matter,  of  which  the  declaration  gave  no  intima- 
tion, and  plainly  was  not  allowable  as  a  ground  of  claim  in  this 
action  without  amendment.'^ 

The  correctness  of  the  rule  is  unquestionable,  and  is  sustained 
by  the  great  majority  of  the  modern  authorities.  Unless,  there- 
fore, the  respondent's  proof  establishes  that  the  original  contract 
between  the  respondent  and  appellant  was  put  an  end  to  by  the 
agreement  of  both  parties,  no  cause  of  action  was  made  out ; 
but  it  does  not  do  that.  It  nowhere  appears  that  appellant  agreed 
to  take  the  horse  ^'  Major"  back  and  cancel  the  sale,  nor  that  the 
respondent  desired  him  to  do  so.  The  latter's  complaint  was 
that  ''Major,"  on  account  of  his  lameness,  did  not  answer  his  pur- 
pose, nor  was  he  such  a  horse  as  he  bargained  for,  and  the  former 
replied:  ''Well,  guess  I  will  have  to  get  you  another  horse;  I 
will  send  a  man  over  to  you."  The  respondent,  according  to 
his  own  testimony,  assented  to  this.  Then  Look  appeared  again 
on  the  scene,  not  for  the  purpose  of  taking  the  brown  horse  back 
to  appellant  in  rescission  of  the  contract  of  sale,  but  evidently  to 
assist  the  respondent  in  swapping  off  the  horse  and  securing  in 
exchange  one  that  would  answer  the  respondent's  purpose.  There 
is  nothing  in  the  evidence  I  can  discover  which  indicates  that  the 
horse  was  to  be  delivered  back  to  the  appellant  and  accepted  by 
him  as  his  own  property.  It  is  nnfortunate  for  th«  parties  and 
the  community  that  they  have  got  the  matter  into  the  awkward 
fix  it  is  in*  It  results  &om  indecision.  The  respondent  should 
have  said  to  the  appellant,  when  it  was  found  that  the  horse 
"Major"  continued  lame,  "Either  take  him  back  and  pay  back 
the  money,  or  pay  the  difference  between  the  value  of  the  horae 
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as  he  is^  and  the  value  he  would  have  had,  if  he  had  been  as  rep- 
resented*^'  Instead  of  adopting  that  course,  however,  he  con- 
sented to  Look's  going  into  a  scheme  of  swapping,  apparently 
Teljing  upon  his  assurance  that  he  would  ^'keep  at  it  until 
respondent  was  satisfied.^'  Look  being  an  agent  of  the  appel- 
lant did  not  change  the  character  of  the  afiair.  There  was  no 
agreement  between  respondent  and  Look  that  the  sale  of  the 
brown  horse  to  the  former  should  be  rescinded,  nor  were  the  jury 
justified  by  the  evidence  in  finding  any  such  fact. 

The  finding  of  a  jury  upon  a  question  of  fact  may  be  conclu- 
sive, but  there  must  be  proof  of  a  cause  sufficient  to  be  submitted 
to  them  to  render  it  so.  A  verdict,  without  evidence  tending  to 
prove  the  fact  found  by  it,  is  against  law.  The  trial  by  jury  is 
an  excellent  institution  when  controlled  by  the  rules  of  law;  but 
if  it  were  to  become  a  mere  arbitration,  it  would  be  pernicious. 
I  am  of  the  opinion  that  the  respondent  was  not  entitled  to 
prove  a  rescission  of  the  contract  of  sale  of  the  horse,  without 
ailing  it  in  his  pleadings.  Also,  that  the  testimony  admitted 
for  that  purpose  was  not  sufficient  to  be  submitted  to  the  jury, 
and  that  the  plaintiff  in  the  action  should  have  been  nonsuited 
npon  motion  of  iiie  defendant's  counsel.  The  case  will  there- 
fore have  to  be  remanded  to  the  Circuit  Court,  with  directions 
to  enter  a  judgment  of  nonsuit  against  the  plaintiff  therein.  If 
the  Cijcoit  Court  would  have  authority  to  allow  the  pleadings 
to  be  amended,  I  should  be  in  favor  of  remanding  the  cause  for 
a  new  trial,  but  as  it  is  in  that  court  upon  appeal  from  Justice's 
Court,  I  apprehend  the  former  court  would  not  have  sncSi  right 
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[Filed  JuraaryS,  1888.] 

STATE  OP  OREGON,  Respondent,  v.  CHARLES  RYAN, 

Appellant. 

OBnoRAL  Law  -- Ihdiotmeht.  —  A  party  indicted  for  the  crime  of  burglary  cannot 
be  oonTlcted  of  the  crime  of  an  assault  with  the  intent  to  commit  rape. 

IimioxKZNT— Absaui^t  with  thk  Intekt  to  Commit  Bafz.— An  indictment  for 
the  orime  of  burglary  which  cliarges  that  the  defendant  broke  and  entered  the 
house  with  the  intent  to  commit  rape,  and  haying  so  entered  said  house  did  then 
and  there  commit  an  assault  upon  one  E.  M.  M.,  then  lawfully  in  said  house,  did 
not  charge  an  assault  on  E.  IC.  M.  with  the  intent  to  commit  rape. 

BuBOiiABT— Not  a  Crime  Combistiko  of  Diffsbemt  Deobses. —Burglary  is  not 
a  orime  consisting  of  different  degrees,  like  the  various  degrees  of  criminal 
homicide  and  the  like ;  nor  is  an  assault  with  intent  to  commit  rape  one  of  the 
"  degrees  "  of  such  crime. 

ISDionaarT — Emor  of  Allbgahons  THSBEnr. — The  aJlegationB  in  said  indict- 
ment, after  the  charge  of  breaking  and  entering,  were  inserted  to  show  the 
unlawful  intent  with  which  such  breaking  and  entering  was  done,  and  can  per^ 
form  no  other  office  therein  than  to  characterize  the  intent. 

Appeal  from  Linn  County.    Reversed.  . 

W.  12.  BUyeUy  for  Appellant 

Oeorge  W.  Bdt,  District  Attorney,  for  the  State. 

StbahAlN,  J. — The  defendant  was  indicted  for  the  crime  of 
burglary  by  the  grand  jury  of  Linn  County,  and  was  convicted 
of  an  assault  with  the  intent  to  commit  rape^  and  sentenced  to 
imprisonment  in  the  penitentiary  for  one  year,  from  which  judg- 
ment this  appeal  is  taken.    The  indictment  is  as  follows: — 

*^  Li  the  Circuit  Court  of  the  State  of  Oregon,  for  the  County  of 

Linn. 

"  ITie  State  of  Oregon,  Plaintify  v.  Charles  Ryan,  Defendant. 

"Charles  Ryan  is  accused  by  the  grand  jury  of  the  county  of 
Linn,  in  the  State  of  Oregon,  by  this  indictment,  of  the  crime 
of  burglary,  committed  as  follows :  The  said  Charles  Ryan,  on 
the  eighth  day  of  November,  A.  D.  1887,  in  the  county  of 
Linn,  and  State  of  Oregon,  then  and  there  being,  did  then  and 
there  feloniously  and  bui^lariously  break  and  ^nter  in  the  night- 
time a  dwelling-house,  in  which  there  was  at  that  time  a  human 
being,  namely,  Ella  M.  Mack,  with  the  intent  to  commit  rape 
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Iberein,  by  forcibly  breaking  an  outer  door  of  said  dwdling- 
hoose;  and  the  said  Charles  Byan^  having  so  entered  said  dwell- 
ing-house with  such  intent^  did  then  and  there  commit  an  assault 
upon  Ella  M.  Mack^  a  person  lawfully  then  in  such  house.  Con- 
trary to  the  statutes  in  such  cases  made  and  provided^  and  against 
the  peace  and  dignity  of  the  State  of  Oregon. 

"  Dated  at  Albany,  in  the  county  of  Linn,  and  State  of  Or^on, 
the  fifteenth  day  of  November,  A.  D.  1887. 

"Geo.  W.  Belt,  District  Attorney.*' 

And  the  jury  returned  the  following  verdict: — 

"  The  State  of  Oregon  v.  Charles  Mya/n. 
"We,  the  jury  in  the  above-entitled  cause,  find  the  defendant 
guilty  of  aseauU  wUh  iifUent  to  commit  rape. 

"Foreman,  WiLLmc  Rauston.'' 

Appellant's  counsel  has  suggested  and  argued  several  objec- 
tions presented  by  this  record,  which  I  will  now  consider. 

It  is  claimed  that  the  indictment  being  for  the  crime  of  bur- 
glary, the  defendant  cannot  be  convicted  of  any  other  offense; 
that  this  is  not  a  case  within  section  1382  of  HilPs  Code,  where 
an  indictment  is  for  a  crime  consisted  of  different  degrees,  and 
that  the  jury  may  find  the  defendant  not  guilty  of  the  degree 
charged  in  the  indictment,  and  guilty  of  any  degree  inferior 
thereto,  or  of  an  attempt  to  commit  the  crime  of  any  such 
inferior  d^ree  thereof.  Under  our  statute,  burglary  is  not  a 
crime  consisting  of  different  d^rees.  It  is  wholly  unlike  the 
various  d^rees  of  criminal  homicide,  and  the  different  degrees 
of  criminality  which  may  be  involved  in  the  single  charge  of  an  ■ 
assault  and  the  like.  This  theory  is  so  much  at  variance  with 
every  preconceived  idea  of  criminal  procedure  that  it  requires 
no  particular  examination.  An  assault  with  the  intent  to  com- 
mit rape  is  not  one  of  the  degrees  of  burglary.  {State  v.  Ridley ^ 
48  Iowa,  370.) 

But  the  district  attorney  further  claimed  that  this  indictment 
contained  a  charge  of  two  crimes,  naniely,  burglary,  and  also  an 
assault  with  the  intent  to  commit  rape,  and  the  defendant  having 
fidled  to  move  to  set  the  indictment  aside,  or  demur  to  it  for 
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this  reason,  the  objection  was  waived.  But  this  theoiy  is  not 
supported  by  the  record,  nor  is  it  admitted  that  this  result  would 
follow  if  it  were.  On  the  contrary,  the  indictment  on  its  &oe 
purports  to  be  for  the  crime  of  burglary,  and  all  the  other  matter 
therein  afiier  the  charge  of  breaking  and  entering  is  to  show  the 
unlawful  intent  with  which  the  defendant  broke  and  entered  the 
house.  It  is  set  out  with  unnecessary  prolixity,  but  it  can  per- 
form no  other  office  than  to  characterize  the  intent  with  which 
he  broke  and  entered.  But  waiving  these  objections  for  a 
moment,  and  considering  the  facts  alleged  in  this  part  of  the 
indictment  separately,  they  are  wholly  insufficient  to  constitute 
the  crime  of  an  assault  with  the  intent  to  commit  rape.  The 
indictment  charges  that  the  defendant  entered  the  house  with  the 
intent  to  commit  rape  therein,  and  having  so  entered  said  dwell- 
ing-house with  such  intent,  did  then  and  there  commit  an  assault 
upon  Ella  M.  Mack,  a  person  lawfully  therein.  The  essential 
facts  necessary  to  constitute  this  crime  are  wholly  wanting,  and 
there  appear  no  grounds  whatever  upon  which  this  conviction 
can  be  sustained.  In  effect,  this  defendant  has  been  convicted  of 
a  most  outrageous  crime,  and  is  now  confined  in  the  penitentiary 
therefor,  without  any  indictment  having  been  preferred  against 
him  for  that  crime,  or  without  having  been  put  upon  his  trial 
therefor. 

The  judgment  of  the  court  below  will  therefore  be  reversed^ 
and  a  new  trial  awarded. 


[Filed  Jannaar  4, 1888.  ] 

T.    J.    BLACK,    Appellaot,  t;.    NANCY   SIPPY,    Re- 

8PONDENT. 

ICabbied  Woxkn— Liabujtt  of,  fob  Faxilt  Ezfbmses.— The  wife  is  liable  for 
goods  for  family  use,  although  sold  to  the  husband  on  his  indiyidnal  credit, 
under  section  10  of  the  Session  Lavs  of  1870,  and  the  husband  may  change  the 
form  of  indebtedness  by  giving  his  note  for  the  account,  without  releasing  her. 
Nor  is  the  remedy  against  the  wife  extinguished  by  the  aaaignmeni  of  suoh  note. 


Appeal  from  Linn  County.    Beversedk 
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Weatherford  &  Blaokbuamf  for  Appellant. 

Heuntt  &  Bryanty  and  N.  B.  Sumphreifa,  for  Respondent. 

LoBD^  C.  J. — This  wasran  action  to  recover  money  for  goods 
and  merchandise  sold  and  delivered^  and  the  liability  of  the 
defendant  is  foimded  on  section  10  of  the  Act  of  October  21^ 
1878.  (Sess.  Laws^  1878,  p.  94.)  A  demurrer  was  interposed 
to  the  complaint,  on  the  ground  that  the  fiicts  stated  did  not 
constitute  a  cause  of  action,  which  being  sustained,  and  judgment 
rendered  thereon,  the  plaintifip  has  appealed  to  this  court.  The 
material  &cts,  without  detail,  which  the  demurrer  admits,  are, 
that  the  assignors  of  the  plaintiff  at  the  time  alleged,  and  at  the 
special  instance  and  request  of  the  defendant  and  John  Sippy, 
her  husband,  sold  and  delivered  to  John  Sippy,  goods,  wares, 
and  merchandise,  as  shown  by  an  itemized  exhibit,  some  to  the 
husband  and  some  to  the  mfe;  that  all  of  said  goods  and  mer- 
chandise were  purchased  and  received  for  the  use  of  the  family 
of  the  said  defendant  and  John  Sippy,  and  that  they  were 
necessaries,  and  were  used  as  such  by  them  and  their  family;  that 
the  goods  and  wares  so  sold  and  .delivered  were  charged  to  the 
husband,  John  Sippy,  and  that  on  a  statement  of  accounts,  a 
certain  sum  was  found  due  the  assignors  of  the  plaintiff;  and  as 
evidence  of  the  amount  due  and  owing,  and  not  as  a  payment, 
the  said  John  Sippy  executed  and  delivered  his  note  to  them; 
that  the  said  note  was  assigned  to  this  plaintiff,  and  that  he  is 
now  the  holder  thereof,  etc.  Section  10  of  the  act  referred  to 
provides:  "The  expenses  of  the  family  and  the  education  of  the 
children  are  chargeable  on  the  property  of  both  husband  and 
wife,  or  either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately.'^  This  section  is  identical  with  section 
2214,  Code  of  Iowa,  1873.  As  it  has  already  been  decided 
under  section  10  that  a  wife  is  liable  for  goods  for  family  use, 
although  sold  to  the  husband  on  his  individual  credit  (  Waikim 
V.  Jfowm,  11  Or.  72;  following  Smedletf  v.  Fetty  41  Iowa,  688, 
of  the  State  whence  this  provision  of  the  statute  was  taken),  it 
will  not  be  necessary  to  notice  objections  felling  within  the 
scope  of  this  deciaon.    Our  attention,  therefore,  will  be  confined 
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to  the  other  objections  remaiDing,  urged  in  support  of  the 
demurrer,  viz.:  (1)  That  the  acoeptance  of  the  note  of  John 
Sippy  for  the  goods  was  payment  of  the  indebtedness  on  aocount, 
or  released  the  defendant^  if  originally  liable  on  such  acoount; 
and  ^2)  that  by  the  assignment  or  transfer  of  the  note^  the 
remedy  against  the  defendant  was  lost  or  extinguished. 

Nothing  .is  better  settled  than  that  accepting  a  note  is  not 
payment  of  an  account,  nor  is  accepting  one  note  in  renewal  of 
another  payment  of  the  old  note,  unless  there  is  an  agreement 
that  the  note  should  be  accepted  in  payment.  In  The  KinJballj 
3  Wall.  45,  Mr.  Justice  Field  said:  "By  the  general  law  as 
well  of  England  as  of  the  United  States,  a  promissory  note  does 
not  discharge  the  debt  for  which  it  was  given,  unless  such  be 
the  express  agreement  of  the  parties.  It  only  operates  to  extend 
until  its  maturity  the  period  of  the  payment  of  the  debt.  The 
creditor  may  return  the  note  when  dishonored,  and  proceed  upon 
the  original  debt.  The  acceptance  of  the  note  is  considered  as 
accompanied  with  the  condition  of  its  payment.  Thus  it  was 
said,  as  long  ago  as  the  time  of  Lord  Holt,  that '  a  bill  shall 
never  go  in  discharge  of  a  precedent  debt,  except  it  be  a  part  of 
the  contract  that  it  should  be  so.' ''  As  the  acoeptance  of  the  note 
was  not  payment,  and  as  already  decided  ( Wcdkins  v.  Mason^ 
mipra),  the  defendant  would  have  been  liable  on  the  account, 
why  should  a  change  in  the  form  of  the  indebtedness  from  an 
account  to  a  note  operate  to  release  or  discharge  her,  when  it  has 
no  such  effect  as  to  the  husband? 

The  manifest  object  of  this  provision  of  the  statute  is  to  charge 
the  property  of  the  husband  and  wife,  so  far  as  necessary,  with 
the  support  of  the  family.  In  furtherance  of  this  object,  they 
may  be  sued  jointly  or  separately  for  necessaries  incurred  as  a 
family  expense,  and  the  property  of  both  or  either  of  them  ren- 
dered liable  therefor;  and  if  they  are  thus  liable  on  account  for 
family  expenses  charged  to  the  husband,  and  the  taking  of  the 
note  does  not  extinguish  the  indebtedness  or  operate  as  pay- 
ment without  an  express  agreement,  it  cannot  operate  to  release 
either  of  them.  The  mere  changing  the  form  of  the  indebted- 
ness does  not  affect  the  liability  of  the  parties,  or  operate  so 
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unequally  as  to  release  one  and  hold  the  other  in  the  absence  of 
some  agreement  to  that  effect. 

In  Lawrence  v.  Sinnamon,  24  lowa^  80,  it  was  held  that  in 
the  absence  of  fraud  and  collusion  between  the  husband  and  the 
creditors,  the  acts,  agreements,  and  promises  of  the  husband  in 
relation  to  the  fiimily  expenses,  etc.,  are  binding  upon  the  wife, 
without  any  express  consent  or  action  on  her  part.  The  husband 
may  change  the  form  of  indebtedness,  as  by  giving  his  note  for 
the  account  without  releasing  her.  And  that  the  husband  may 
make  such  contracts  for  necessaries,  without  using  the  name  of 
the  wife,  and  may  give  his  individual  note  therefor,  for  which 
the  property  of  the  wife  will  be  liable,  was  expressly  affirmed  in 
Smedley  v.  jPefl,  41  Iowa,  590.  The  giving  of  the  note  is  often 
a  matter  of  accommodation,  and  for  an  extension  of  time  for  pSLj* 
ment,  so  that  the  wife  is  entitled  to  whatever  advantage  accrues 
thereby,  and  there  is  no  reason  why,  equally  with  the  husband, 
she  should  not  be  held  to  the  same  remedies. 

It  is  next  objected  that  the  transfer  of  the  note^  discharged  the 
defendant  from  liability.  But  this  question  has  also  been 
decided  adversely  to  that  assumption.  In  Frost  v.  Parker,  65 
Iowa,  180,  where  the  husband  gave  his  note  for  the  goods,  which 
was  subsequently  put  into  a  judgment  against  him  individually, 
it  was  held,  in  an  action  in  chancery  to  subject  the  property  of 
the  wife  to  the  payment  of  the  judgment,  that  it  was  liable. 
One  of  the  objections  raised  in  that  case  was  that  no  assign- 
ment of  the  claim  against  the  wife  was  shown.  The  court  thus 
answered  this  objection :  "  The  action  cannot  be  defeated  on  the 
ground  that  no  assignment  of  the  claim  against  the  wife  is  shown. 
The  wife  was  not  a  party  to  the  original  contract  or  the  note. 
The  evidence  of  the  debt  was  changed  from  an  oral  contract  to  a 
note,  and  from  the  note  to  the  judgment.  The  debt  all  the  time 
continued  the  same.  The  debt  was  continually  enforcible  against 
the  wife's  property.  Her  liability  followed  the  debt.  An  assign- 
ment of  the  claim  as  against  her,  therefore,  is  not  necessary  to 
authorize  the  plaintiff  to  bring  this  action.*'  In  PhUtipa  y^Keriy, 
34  N.  W.  Rep.  855,  it  was  held  that  where  the  husband  gives  bis 
promissory  note  for  goods  purchased  and  used  as  family  supplies, 
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the  cause  of  actioa  is  not  barred  against  the  wife  until  action 
upon  the  note  is  barred  as  against  the  husband,  and  that  this  is 
true  where  the  note  has  been  reduced  to  judgment  against  the 
husband. 

As  a  result  of  the  reasoning  of  these  authorities  under  an  iden- 
tical provision^  the  wife  is  liable  for  necessaries  incurred  as  a 
family  expense,  although  originally  charged  to  the  husband^  and 
for  which  he  had  given  his  note ;  nor  \nll  the  transfer  of  the 
note  discharge  her  from  such  liability. 

It  was  error  to  sustain  the  demurrer^  and  the  judgment  must 
;be  reversed. 

Strahan,  J. — I  yield  an  assent  to  this  decision,  solely  on  the 
principle  of  stare  decisis.  When  the  legislature  used  the  terras 
"chargeable  upon  the  property,"  they  were  using  language  the 
signification  of  which  had  received  a  judicial  construction,  and 
was  fixed  in  equity,  and  it  ought  to  be  held,  therefore,  that  such 
language  was  used  in  that  sense.  The  effect  of  such  construction 
would  be  to  create  a  new  remedy  in  equity  against  the  property, 
of  both  husband  and  wife  for  the  necessaries  of  the  family ;  but 
Iowa,  whence  this  statute  was  taken,  had  given  it  a  different  con- 
struction prior  to  its  adoption  here,  which  I  suppose  upon  well- 
settled  principles  we  ;are  compelled  to  follow. 


(Filed  JsDnary  6, 1888.] 

S.  R.  HAMMER,  Appellant,  t^.  POLK  COUNTY,  Re- 
spondent. 

AVPEJLL  TBOH  AflSBaflKENT  ov  Damaois— WBZir  n  Lrs.~  Under  eeetioii  4069  of 
Hill's  Code,  an  appeal  lies  to  the  Circuit  Coort  from  the  assessment  of  damages, 
within  twenty  days  after  the  report  is  adopted  by  the  County  Court. 

Obdeb  of  Couirrr  Coubt — Effect  Thebeof.  —  The  legal  effect  of  the  order  of  the 
County  Court  adopting  the  report,  but  refusing  to  establish  the  road  as  a  public 
highway,  unless  the  petitioners  first  paid  the  damages,  was  to  declare  in  effect 
that  such  road  was  not  of  sufficient  public  utility  to  require  the  county  to  pay 
such  damages.   • 

Heasonable  Tdce— Coxpliance  bt  PETmoNEBS.— After  the  making  of  such 
order  the  petitioners  had  a  reasonable  time  within  which  to  comply,  bat  the 
Appellant's  right  of  appeal  was  in  no  way  dependent  thereon. 
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Appeal  from  Polk  County.    Reversed. 

Warrm  TrvM,  W.  M.  Eaiaery  and  8eih  R  Hammer,  for 
Appellant. 

G.  TF.  -BeB,  J.  J.  Daly,  and  N.  L.  BuUer,  for  Respondent. 

Strahak^  J. — On  the  5th  of  January,  1887,  Orlando  Alder- 
man and  others  duly  filed  their  petition  in  the  County  Court  of 
Polk  County  for  the  location  of  a  certain  county  road.  Viewers 
were  thereupon  appointed,  who  caused  said  road  to  be  surveyed 
and  marked  out,  and  reported  in  favor  of  the  location  and  estab- 
lishment thereof.  Within  the  time  allowed  by  law,  and  before 
the  establishment  of  said  road,  the  appellant,  as  administrator 
of  the  estate  of  Sarah  L.  Stipp,  filed  a  petition  for  damages 
caused  by  the  location  of  said  proposed  road  through  the  lands 
of  his  intestate,  and  upon  said  petition  the  court  appointed  three 
disinterested  householders  to  examine  the  premises,  and  report 
how  much  less  valuable  they  would  be  rendered  by  reason  of  tlie 
location  of  said  proposed  road.  On  the  eighth  day  of  March, 
1887,  they  filed  their  report,  by  which  they  found  no  damage  to 
the  lands  of  appellant's  intestate;  but  that  the  land  of  said 
estate,  through  which  said  road  was  proposed  to  be  located,  was 
of  the  value  of  fifteen  dollars  per  acre.  On  the  ninth  day  of 
March,  1887,  the  County  Court  of  Polk  County  entered  an 
order,  in  effect,  finding  that  the  damages  to  the  estate  of  Sarah 
L.  Stipp,  or  her  heirs,  was  forty-five  dollars,  and  to  H.  Holden 
forty-five  dollars,  making  total  damages  ninety  dollars;  and  the 
court  considering  thereof,  it  was  ordered  that  said  report  be 
accepted,  and  in  all  things  approved,  and  that  when  the  peti- 
tioners pay  into  the  court  the  sum  of  ninety  dollars  as  assessed, 
said  road  shall  be  declared  a  public  highway,  and  fully  estab- 
lished as  such.  Within  twenty  days  from  the  approval  of  this 
report  the  appellant  appealed  therefrom,  and  from  the  order 
approving  same,  to  the  Circuit  Court  of  Polk  County,  and  on 
the  eleventh  day  of  May,  1887,  said  court,  on  motion  of  the 
respondent,  dismissed  said  appeal,  ^'fbr  the  reason  that  said 
ooort  had  no  jurisdiction  of  the  8ul:gect-matt^  of  saici  pretended 
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appeal/'  and  gave  final  judgment  in  favor  of  respondenty  from 
which  judgment  this  appeal  is  taken.  Upon  the  argument  here, 
counsel  for  the  respondent  claimed  that  the  appeal  from  the 
County  Court  was  prematurely  brought;  that  an  appeal  in  such 
case  would  only  lie  within  twenty  days  after  an  order  had  been 
made,  locating  and  establishing  said  road.  The  question  de- 
pends upon  the  construction  of  section  4069  of  Hill's  Code, 
which  is  as  follows: — 

*^  Section  4069.  Any  complainant  who  may  conceive  himself 
aggrieved  by  the  assessment  of  damages  as  prescribed  by  the 
last  two  sections,  may,  within  twenty  days  after  such  report  is 
adopted  by  the  court,  appeal  therefrom  to  the  Circuit  Court  of 
the  proper  county.  Such  appeal  shall  be  taken  to  the  Circuit 
Court  in  the  same  manner  as  appeals  from  justices  of  the  peace, 
and  if  the  appellant  shall  fail  to  recover  a  judgment  more  favor- 
able than  the  report  appealed  from,  he  shall  pay  all  costs  of  the 
appeal." 

This  section  gives  the  right  of  appeal  to  the  party  '^who  may 
conceive  himself  aggrieved  by  the  assessment  of  damages,  to  be 
exercised  within  twenty  days  after  such  rqxni  is  adopted^*  The 
.appeal  is  practically  from  the  assessment  of  damages,  and  its 
design  was  to  furnish  an  aggrieved  party  with  a  cheap,  easy,  and 
expeditious  remedy  in  case  the  estimate  of  the  viewers  proved 
unsatisfactory  to  him.  The  l^al  effect  of  the  order  made  by 
the  County  Court  of  Polk  County  was  to  declare  that  the  pro- 
posed road  was  not  of  sufficient  importance  to  the  public  to 
cause  the  damages  to  be  paid  by  the  county,  and  to  give  notice 
to  the  petitioners  that  the  court  would  refuse  to  establish  the 
road  as  a  public  highway,  unless  the  damages  should  be  paid  by 
them.  This  order  the  court  was  authorized  to  make  by  section 
4068  of  Hill's  Code  {lliurman  v.  Emmerwm,  4  Bibb,  279),  and 
within  a  reasonable  time  the  petitioners  had  the  right  to  comply 
with  it,  and  in  each  case  appeal  lies.  {MoNiohola  v.  Wilson^  12 
Iowa,  385.) 

The  court  might  have  refused  to  establish  tlie  road  «s  a  public 
highway  as  long  as  the  pvoceedings  to  assess  damages  were  pend- 
ing on  appeal;  but  the  record  discloses  that  pending  the  appeal 
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the  petitioners  paid  the  damages  assessed^  and  the  Coanty  Court 
established  the  road.  But  these  proceedings  in  no  way  affected 
appellant's  right  to  prosecute  his  appeal,  and  to  have  a  jury  pass 
upon  the  amount  of  his  damages. 

The  judgment  dismissing  the  appeal  will  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  trial,  or  such  other 
proceedings  as  may  be  proper. 
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BENJAMIN   TUCKER,  Respondent,  v.  THE  SALEM 
FLOURING  MILLS  COMPANY  et  al.,  Appellants. 

PuBADiNOS— PaooF^VABiANOBi— Evidenoe  that  the  appellants  wrongfully  oaaaed 
the  waters  of  Santiam  Biver  to  flow  into  an  artificial  channel,  oonstmcted  twenty 
years  before  the  alleged  wrongfol  act,  and  which  had  become  the  channel  of 
**  Mill  Creek,"  is  sufficient  to  sustain  a  charge  in  the  complaint  of  having  caused 
the  waters  of  the  Bantiam  River  to  flow  "into  Mill  Creek/'  thereby  damaging 
plaintiff,  etc 

P&AcncB— Bill  o7  Excbptxonb.— It  is  not  proper  practice  to  bring  before  the 
court,  and  the  court  will  not  examine,  a  mass  of  testimony,  in  order  to  find  con- 
clusions of  fact  therefrom.  The  bUl  of  exceptions  should  contain  a  statement 
that  evidence  was  given  tending  to  prove  the  fact  claimed,  and  show  that  proper 
instructions  had  been  asked,  or  the  Jury  had  made  a  special  finding  of  the  fiBOts, 
before  this  court  can  be  required  to  consider  it. 

l2«iSTSU6Tio2tB— Exczpnoire  TO.— Where  the  charge  consisted  of  several  pages  of 
type-writing  matter,  and  appended  to  it  was  a  note  to  the  eflidct  that  counsel 
excepted  to  that  portion  enclosed  in  italics,  heidt  that  this  might  answer  as  a 
memorandum  of  the  parts  of  the  charge  excepted  to,  but  was  not  sufficient  under 
section  2S0  of  the  Civil  Code  as  a  statement  of  the  exceptions. 

Waxer-ooubse — Ctlaxoxeia — An  instruction  that  if  the  Jury  found  that  the  waters 
of  Mill  Creek  flowed  through  the  same  slough,  ditch,  or  channel  on  the  lands 
of  plaintiff  during  the  two  years  preceding  the  commencement  of  the  action  that 
they  had  been  running  in  for  twenty  years  before  that  time,  then  such  slough, 
ditoh,  or  channel  was  for  the  purposes  of  the  action  the  chanuel  of  Mill  Creelc, 
and  its  banks  the  banks  of  Mill  Creek,  within  the  meaning  of  a  complaint, 
alleging  tliat  the  defendant  had  overflowed  said  Mill  Creek  to  the  damage  of 
plaintiff's  premises,  coupled  with  an  instruction  tliat  if  one  diverts  the  waters  of 
a  stream  by  artificial  means,  he  is  bound  to  take  care  of  the  same  until  it  returns 
to  its  natural  bed.    Eeld,  to  be  correct. 

Appeal  from  Marion  County.    Affirmed. 

N.  B.  Knight,  and  Oeorge  H.  Burnett,  for  Appellant^  The  Salem 
Flouring  Mills  Co. 
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The  complaint  charges  damage  bj  overflowing  the  banks  of 
Mill  Creek;  but  the  court  below  permitted  testimony  against 
the  objection  of  the  defendants,  that  the  land  of  plaintiff  was 
overflowed  by  a  certain  slough. 

We  claim  that  this  is  not  merely  a  variance,  but  a  failure  of 
proof  fatal  to  plaintiff's  case.  {lEU  v.  Supervisors,  10  Ohio  St. 
621;  Ashley  v.  WalcoU,  11  Cush.  192;  Dickensm  v.  Worcester, 
7  Allen,  19;  PickeU  v.  OoncUm,  18  Md.  412;  Braum  v.  Wood- 
vxyrthy  6  Barb.  560;  WUher  v.  Braum,  3  Denio,  356;  Griffith  v. 
Jenkins,  2  Allen,  589;  Waldlieir  v.  R.  R.  Co.  71  Mo.  514; 
BuffiftigUm  v.  A.  &  P.  R.  R.  Co.  64  Mo.  246 ;  Parker  v.  R.  d-  8. 
R.  R.  Cb.  16  Barb.  315;  Oraves  v.  Sevems,  40  Vt.  636;  Bern- 
hard  V.  Insurance  Co.  40  Iowa,  442;  Uidcher  v.  Hdsey,  21 
Ohio  St.  668 ;  Gossam  v.  BadgeU,  6  Bush,  97 ;  Kdsey  v.  Western, 
2  Comst.  506;  CUy  of  Salem  Co.  v.  S.  F.  M.  Cb.  12  Or.  374.) 

lUmon  Ford,  and  W.  M.  Kaiser,  for  City  of  Salem  Co., 
Appellant. 

Plaintiff  having  allied  a  joint  tort  must  prove  a  joint  tres- 
pass. {Dahms  v.  Sears,  13  Or.  64,  65 ;  Cooper  v.  BUur,  14  Or. 
255.) 

Ramsey  &  Bingham,  for  Respondent,  cite  13  Or.  28. 

Thayer,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circuit  Court  for  the  county  of  Marion,  recovered  by  the 
respondent  against  the  appellants  in  an  action  at  law.  The 
action  was  for  damages  alleged  to  have  been  done  by  the  appel- 
lants to  the  lands  of  the  respondent,  by  causing  a  large  amount 
of  water  to  flow  from  the  Santiam  River,  in  said  county  of 
Marion,  into  Mill  Creek,  a  small  stream  of  water  which  flows 
through  said  lands,  and  thereby  causing  them  to  become  flooded. 

The  case  has  been  here  before,  and  after  considering  it,  we  con- 
cluded that  the  judgment  appealed  from  then  ought  to  be 
aflBrmed,  and  delivered  an  opinion  to  that  effect,  which  will  be 
found  in  13  Or.  28.  Afterwards,  however,  a  rehearing  was 
granted,  and  the  court,  entertaining  some  doubts  upon  some  of 
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the  questions  presented,  saw  fit  to  change  its  decision  and  send 
the  case  back  for  a  new  trial.  The  action  of  the  court  in  that 
particular  was  not  in  consequence  of  any  distrust  entertained  as 
to  the  correctness  of  the  general  view  expressed  in  the  opinion 
referred  to,  but  through  an  apprehension  that  an  error  might 
have  been  committed  upon  the  trial  of  the  case  prejudicial  to 
the  rights  of  the  appellants.  The  bill  of  exceptions  sent  here 
with  the  transcript  was  vague  and  uncertain,  upon  some  material 
points  in  the  case,  which  occasioned  the  embarrassment. 

It  appears  now  that  a  new  trial  has  been  had,  and  the  result 
been  similar  to  the  former  one.  The  verdict  of  the  jury,  however, 
is  less  by  two  hundred  dollars  than  that  given  upon  the  former 
trial.  The  main  points  in  the  case  presented  at  this  time  were 
considered  when  it  was  here  before,  and  it  is  unnecessary  to 
reconsider  them,  but  the  facts  connected  therewith  are  more  fully 
shown. 

It  now  appears  that  the  diversion  of  the  water  of  Mill  Creek 
by  Turner,  which  is  referred  to  in  said  opinion,  occurred  some 
twenty-five  years  ago,  and  about  twenty  years  before  the  appel- 
lants are  charged  in  the  complaint  with  having  caused  the  water 
to  flow  from  the  Santiam  River  into  Mill  Creek;  during  all  of 
which  time  the  channel  devised  and  constructed  by  Turner  has, 
at  that  point,  been  the  channel  of  said  creek.  But  the  appel- 
lants' counsel  still  insist  that  there  is  a  marked  distinction 
between  the  creek  proper  and  the  artificial  channel,  and  that 
the  allegations  in  the  complaint,  "that  defendants  by  wrongfully 
causing  said  water  to  flow  into  said  Mill  Creek  have,  during 
the  two  years  last  past,  wrongfully  caused  said  Mill  Creek  to 
overflow  its  banks  on  plaintiff's  land,  and  to  overflow  and  flood 
fifty-five  acres,"  etc.,  necessarily  refers  to  the  old  creek  channel, 
and  that  evidence  that  the  water  overflowed  the  new  channel, 
would  not  sustain  said  all^^tions;  and  consequently  there  had 
been  a  failure  of  proof  of  the  complaint. 

This  court  will  not  adopt  any  such  refined  view  as  that.  It 
would,  under  any  circumstances  of  the  case,  only  look  to  the 
main  fact,  the  alleged  wrongfully  causing  the  large  amount  of 
water  to  flow  from  the  said  river  into  the  said  creek.    If  the 
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appellants  did  that,  and  it  was  wrongful,  thej  are  liable  for 
the  damages  occasioned  thereby,  whether  the  water  overflowed 
the  banks  of  the  old  creek,  and  went  onto  the  respondent's  land, 
or  overflowed  the  new  channel,  and  went  onto  his  land.  Proof 
of  the  principal  act  and  its  consequences  are  sufficient,  whether 
the  latter  resulted  from  the  former  in  the  particular  manner 
alleged,  or  in  some  other  manner.  It  is  immaterial  in  what 
way  the  water  got  onto  the  respondent's  land,  if  it  got  there 
through  the  vrrongful  act  of  the  appellants.  There  might  be  a 
wide  variance  between  the  allegations  and  the  proof  as  to  the 
course  of  the  water  in  running  onto  the  lands  in  question,  and 
not  be  material  at  all.  Did  the  appellants  do  wrong  in  turning 
from  the  Santiam  River  into  Mill  Creek  the  amount  of  water 
they  turned  in  during  the  time  referred  to  in  the  complaint,  is 
the  question  to  be  considered.  They  had  no  right  to  turn  in 
any  more  water  than  would  flow  in  the  channel  of  the  creek. 
If  they  turned  in  a  supply  of  water  that  the  banks  would  not 
liold,  and  it  escaped  and .  ran  upon  the  lands  of  an  adjoining 
proprietor,  they  would  be  liable  for  any  damages  occasioned 
thereby.  Whether  they  did  that  or  not  was  a  question  for  the 
jury. 

Their  counsel  claimed  upon  the  argument  that  if  the  channel 
of  the  creek  had  not  been  interfered  with  by  said  Turner,  and 
the  water  been  allowed  to  flow  down  its  channel  as  it  formerly 
did,  it  would  not  have  overflowed  the  banks  of  the  creek,  or  have 
injured  the  respondent.  They  claimed  that  Turner  had  put 
a  dam  across  the  creek,  turned  the  water  out  into  a  slough  and 
ditch,  which  had  not  the  capacity  of  the  old  channel,  and  in  con- 
sequence thereof,  the  overflowage  and  flooding  complained  of 
occurred,  and  they  insist  that  the  evidence  shows  that  fact. 
Whether  the  evidence  sent  up  here,  in  what  the  counsel  are  pleased 
to  term  a  bill  of  exceptions,  will  warrant  such  a  conclusion  or 
not  I  shall  never  know,  for  I  never  intend  to  look  into  it  to 
ascertain  whether  such  is  the  fact  or  not.  If  counsel  desire  a 
review  of  such  questions  they  must  prepare  a  bill  of  exceptions 
as  provided  in  the  Civil  Code  of  the  State.  They  have  no  right 
to  throw  together  in  a  mass  all  the  testimony  given  in  the  case. 
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as  taken  down  and  extended  hj  a  short-hand  reporter^  as  has 
been  done  in  this  case,  and  bring  it  here  and  require  this  court 
to  examine  it,  and  find  its  conclusions  of  fact  therefrom.  No 
such  practice  should  be  tolerated  by  an  appellate  tribunal  in  a 
proceeding  to  review  errors  of  law.  Had  the  document  termed 
the  bill  of  exceptions  contained  a  statement  that  the  appellants 
gave  evidence  at  the  trial  tending  to  prove  the  fact  claimed  to 
exist;  and  it  had  appeared  therefrom  that  the  trial  court  was 
requested  to  instruct  the  jury  that  if  they  found  such  fact  they 
would  find  for  the  appellants,  or  the  jury  under  directions  of 
the  court  had  made  a  special  finding  of  such  fact,  we  would  have 
considered  it. 

But  counsel  must  learn  that  this  court  cannot  be  converted 
into  a  trial  court  in  law  actions.  Many  questions  of  law  may 
involve  an  examination  of  testimony  given  in  a  case,  such  as  the 
overruling  of  a  motion  for  a  nonsuit,  but  ordinarily,  an  exception 
only  requires  a  statement  of  a  small  portion  of  the  evidence  in 
order  to  explain  it.  But  the  fault  here  referred  to  is  not  that 
the  objection,  constituting  the  exception,  is  stated,  with  more 
of  the  evidence  than  is  necessary  to  explain  it ;  the  fact  is,  it  is  not 
stated  at  all.  The  proceedings  had  at  the  trial,  and  the  evidence 
taken,  are  marshaled  and  sent  here  for  this  court  to  examine  and 
consider  the  various  exceptions  indicated  therein. 

Several  points  were  discussed  relative  to  the  charge  of  the 
court  to  the  jury.  Upon  an  examination  of  the  transcript,  I  find 
that  the  whole  charge  is  there  set  out.  It  consists  of  eight  pages 
of  ordinary  type-writing.     Appended  to  it  is  the  following  note, 

viz.:  "At  the  conclusion  of  the  charge,  Mr. ^  counsel  for 

defendants,  called  the  attention  of  the  court  to  those  portions  of 
the  chai^  enclosed  in  brackets,  and,  after  having  the  same 
read  to  the  court  by  the  reporter,  thereupon  stated  that  they 
excepted  to  all  said  portions  so  read,  and  to  which  the  atten- 
tion of  the  court  was  so  called,  and  to  the  whole,  and  each  and 
every  part  thereof." 

This  might  answer  as  a  memorandum  of  the  parts  of  the  charge 
counsel  excepted  to,  but  they  are  in  no  suitable  shape  to  be  pre- 
sented here.    The  statute  clearly  intends  that  a  statement  of  the 
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exceptions  shall  be  made  up,  settled  and  allowed,  signed  by  the 
judge  and  filed  with  the  derk,  and  thereafter  it  is  deemed  and 
taken  as  a  part  of  the  record  of  the  cause.  (Civ.  Code,  §  230.) 
No  such  labor-saving  shiA  as  that  which  seems  to  have  been 
devised  and  adopted  in  this  case  can  be  countenanced.  It  would 
lead  to  so  loose  a  practice  that  counsel  could  not  know,  nor  courts 
determine,  what  questions  were  involved,  or  were  to  be  decided. 
I  have  examined  the  instructions  of  the  court  to  the  jury 
herein,  and  regard  them  as  very  favorable  to  the  appellants. 
The  main  one  excepted  to,  so  fiir  as  indicated  by  the  '^brackets,'' 
is  to  the  effect  that  if  the  jury  found  from  the  testimony  that  the 
waters  of  Mill  Creek  flowed  through  the  same  slough,  ditch,  or 
channel,  on  the  lands  of  the  plaintiff  during  the  two  years  com- 
plained of  that  they  had  been  running  in  for  twenty  years  before 
that  time,  then  that  such  slough,  ditch,  or  channel  was,  for  the 
purpose  of  the  action,  the  channel  of  Mill  Creek,  and  its  banks 
were  the  banks  of  Mill  Creek,  within  the  meaning  of  the  com- 
plaint. That  instruction  was  clearly  correct  The  latter  chan- 
nel, after  such  a  lapse  of  time,  could  consistently  be  termed  '^  Mill 
Creek.^'  But  it  is  immaterial  whether  it  could  be  so  termed  or 
not  If  the  pleader  had  intended  to  refer  to  the  banks  of  the 
old  channel  as  those  that  were  overflown,  and  it  turned  out  iii 
the  proof  that  it  was  the  banks  of  the  slough  or  ditch  that  were 
overflown,  it  would  have  been  an  immaterial  variance,  as  before 


I  have  examined  the  various  exceptions  to  the  other  portions 
of  the  chai^,  and  those  also  to  the  refusal  of  the  court  to  charge 
as  requested  by  the  appellants'  counsel,  and  am  of  the  opinion 
that  none  of  them  were  well  taken.  Some  question  was  made 
r^arding  the  liability  of  one  appellant  for  the  act  of  the  other, 
but  it  seems  to  have  been  properly  determined  at  the  trial.  The 
jury  evidently  understood  that  a  liability  would  not  attach  to 
one  for  the  acts  of  the  other,  unless  the  former  in  some  way  sanc- 
tioned them,  and  that  appellants  were  not  jointly  liable  for  torts 
committed  by  them  severally.  There  were  no  difficult  questions 
of  law  in  the  case.  The  right  of  the  appellants  to  use  the  water 
of  the  Santiam  River,  by  turning  it  into  Mill  Creek  and  thereby 
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increasiDg  the  volume  of  water  in  the  latter  stream^  was  oonoeded. 
They  and  their  predeoessors  had  been  doing  that  for  more  than 
twenty  years  prior  to  the  time  of  the  overflowage  complained  of. 
There  wa^  a  limit,  of  course^  to  the  quantity  of  water  they  had  a 
right  to  turn  into  the  creek. 

The  complaint  of  the  respondent,  and  claim  for  damages,  pro- 
ceeded upon  the  grounds  that,  during  the  two  years  immediately 
prior  to  the  filing  of  the  complaint,  they  had  turned  in  an 
unusual  amount,  that  they  had,  in  effect,  overcharged  the 
capacity  of  the  creek.  That  was  the  real  issue  in  the  case. 
The  appellants^  counsel  seem  to  attach  the  blame  on  account  of 
the  overflow  of  respondent's  land  to  Turner.  He  turned  the 
water  out  of  the  creek  in  1862  or  1863,  and  ran  it  around 
through  his  mill  for  milling  purposes.  He,  in  fact,  changed 
the  channel  of  the  creek  for  some  distance.  Whether  the 
capacity  of  that  channel  was  equal  to  the  capacity  of  the  channel 
of  the  creek  was  a  question  for  the  jury.  That  condition  of 
afiairs  existed  evidently  for  about  twenty  years  prior  to  the 
allied  grievance.  It  was  a  circumstance  to  be  considered  in 
the  trial  of  the  question  involved  in  the  case,  and  the  court  gave 
the  appellants  the  benefit  of  it,  so  far  as  its  attention  was  called 
to  the  fiict.  The  court  was  not  requested,  as  I  can  discover,  to 
instruct  the  jury  as  to  the  eflfect  of  this  diversion  of  the  water  in 
case  they  found  that  the  channel  established  by  Turner  had  less 
capacity  than  that  of  the  creek,  and  that,  it  seems  to  me,  was  the 
material  point.  The  court  did  instruct  the  jury  that  if  the 
Santiam  water  running  in  Mill  Creek  was  taken  out  of  the  creek 
by  Turner,  acting  for  himself,  then  he  and  his  successors  in 
interest  were  bound  to  take  care  of  the  water  till  it  got  back  to 
the  channel  of  Mill  Creek;  that  the  appellants  could  not  be 
charged  with  damages  caused  by  the  diversion  of  the  water  from 
its  natural  channel  by  Turner;  that  the  respondent  must  show 
that  Turner,  and  those  claiming  under  him,  acted  as  the  agents, 
or  under  the  control  of  the  appellants,  or  their  predecessors,  in 
order  to  establish  the  liability  of  the  latter;  that  Turner  had  a 
right  to  take  water  from  the  natural  channel  of  Mill  Creek  if  he 
returned  it  again,  but  that  he  or  his  successors  were  alone 
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responsible  for  the  damage  caused  hy  the  water  while  oat  of  the 
natural  channel;  and  that  if  the  overflow  complained  of  was 
caused  by  taking  the  water  oat  of  the  natural  channel  of  Mill 
Creek  to  bring  it  through  Aumsville^  the  appellants  were  not 
liable,  unless  they  caused  the  diversion  of  the  water. 

The  court  also  instructed  the  jury,  in  substance,  that  if  the 
amount  of  water  taken  from  the  Santiam  River  and  turned  into 
Mill  Creek  had  been  fixed,  and  a  gauge  set  to  regulate  it,  and 
the  quantity  used  for  twenty  years  had  been  in  accordance  with 
the  amount  so  fixed  and  r^ulated,  and  it  had  been  running 
through  the  channel  established  by  Turner  during  that  period 
of  time,  and  it  had  sufficient  capacity  to  carry  away  the  amount 
of  water  up  to  the  gauge,  and  that  after  the  lapse  of  that  time 
the  appellants  turned  from  the  river  into  the  creek  more  water 
than  the  amount  fixed,  and  thereby  caused  the  overflow,  they 
would  be  liable  for  the  damages  caused  by  the  extra  amount  of 
water,  the  amount  above  the  gauge;  but  that  they  would  not  be 
liable  for  any  damage  caused  by  the  water  when  not  raided  above 
the  gauge;  that  in  the  latter  case  Turner  alone  would  be  liable. 

The  several  instructions  given  by  the  court  seem  to  have  been 
fair  and  correct,  in  view  of  the  &cts  and  circumstances  of  the 
case,  and  I  am  unable  to  discover  that  any  error  was  committed 
by  the  court  in  the  trial  of  the  case.  The  judgment  should 
therefore  be  affirmed. 

Lord,  C.  J.  (stating  the  ground  of  his  concurrence). — The 
court  charged  the  jury  in  effect  that  if  Turner  had  diverted  the 
water  from  its  natural  channel  in  Mill  Creek,  he  was  bound  to 
take  care  of  it,  and  that  he  and  his  successors  would  be  liable 
for  any  damage  occasioned  thereby  before  it  was  returned  to  the 
stream.  It  is,  however,  disclosed  by  the  record  that  it  was 
claimed  by  the  plaintiff,  and  that  there  was  some  evidence  tend- 
ing to  prove  that  there  was  a  slough  through  which  the  waters 
of  Mill  Creek  flowed,  especially  during  seasons  of  high  water, 
and  which  formed  a  part  of,  or  was  one  of  the  beds  of  Mill 
Creek,  and  that  by  ditching.  Turner  had  utilized  it  for  milling 
purposes;  that  the  defendants  were  using  Mill  Creek  as  a  ditch 
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to  convey  water  from  the  Santiam  River  to  run  their  mills  at 
Salem;  that  for  more  than  twenty  years  the  waters  of  Mill 
Creek,  or  at  least  a  part  thereof,  flowed  through  this  slough, 
which  has  been  used  and  adopted  by  the  defendants  for  the  pur- 
pose of  carrying  water  to  their  mills,  and  that  the  injury 
occurred  by  the  wrongful  act  of  the  defendants  in  turning  into 
Mill  Creek  from  the  Santiam  an  excess  of  water  beyond  its 
carrying  capacity,  etc.  The  court  charged  the  jury  in  substance 
that  if  they  found  from  the  testimony  that  the  waters  of  Mill 
Creek  flowed  through  the  slough,  and  had  been  doing  so  for 
more  than  twenty  years,  and  used  by  the  defendants  for  running 
their  mills,  that  such  slough  was  for  the  purposes  of  the  case 
the  channel  of  Mill  Creek.  There  was  no'  error  in  this,  or  any- 
thing that  indicates  tluit  an  artificial  diversion  of  water  makes  a 
natural  stream.  On  the  contrary,  the  court  expressly  instructed 
the  jury  as  to  the  effect  of  a  diversion  of  the  stream,  and  the 
liability  for  damages  arising  therefrom. 

It  was  the  fact,  if  they  found  that  part  of  the  waters  of  Mill 
Creek,  not  by  artificial  means,  but  naturally,  flowed  through 
this  slough,  and  had  done  so  for  more  than  twenty  years,  etc., 
that  for  the  purposes  of  the  action  its  channel  and  banks  were 
the  banks  of  Mill  Creek. 

As  there  was  no  error  of  law  upon  these  points,  the  verdict 
of  the  jury  has  passed  the  case  out  of  our  jurisdiction* 


[Filed  Jamiary  8, 1888.] 

J.  W.  KREWSON  ET  AL.,  Respondents,  v.  J.  S.  PURDOM      |  J^ 
ET  AL..  Appellants.  "iT^i 


Wbitdio— CosTSirni  ov— Wmor  Pbotzn  bt  PABOLi  — Before  oral  evidence  can  be 
received  of  the  content!  of  a  written  inatniment,  it  mobi  be  shown  to  the  satis- 
faction of  the  trial  court  that  an  honest  and  diligent  attempt  had  been  made  to 
obtain  the  writing  itself,  and  that  sach  attempt  was  nnsnooessfnl,  or  proof  be 
made  that  it  had  been  destroyed. 

IniRCCTio^r.  —The  effect  of  sach  eyidence,  improperly  admitted,  is  not  cored  by  an 
instruction,  '*  that  if  the  contract  was  in  writing,  the  Jnry  was  not  at  liberty  to 
consider  such  oral  eyidence,"  there  being  ijio  contention  as  to  the  fact  of  the 
isontract  being  in  writing. 
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Affxal—Ebbob^Efveot  of,  Wsoar  not  Maibbzax..  — An  error  in  the  tdmiadon 

of  eyidence  tlukt  does  not  effect  an  ii^ury  to  the  material  ri^li  of  the  appeUant 
is  not  sufacient  ground  npon  which  to  revene  a  Judgment 

Appeal  from  Douglas  Counfy.    Affinned. 

W.  R.  WUlis,  J.  a  FuUerUm,  and  J.  W.  HamiUon,  for 
Ilespondeuts. 

Cbx,  Smith  &  Teal^  for  Appellants. 

Thayer,  J. — This  appeal  comes  here  from  a  judgment  of 
the  Circuit  Court  for  the  county  of  Douglas.  The  respondents 
commenced  an  action  in  that  court  against  the  appellants^  to 
recover  damages  for  the  alleged  conversion  of  five  hundred  oords 
of  wood,  which  had  been  cut  and  was  in  the  woods  where  cut, 
claimed  by  respondents  to  belong  to  them.  The  case  has  been 
tried  three  times,  and  this  is  the  third  time  it  has  been  appealed 
to  this  court.  The  first  appeal  was  taken  by  the  now  respond- 
ents. The  case  upon  that  appeal  will  be  found  decided  in  11 
Or.  266.  The  second  time  it  was  appealed  by  these  appellants, 
and  the  decision  therein  will  be  found  in  13  Or.  563.  In  the 
latter  appeal  the  facts  of  the  case  are  pretty  fully  set  out  in  the 
opinion  delivered. 

The  complaint  in  the  action  is  in  the  usual  form  adopted  in 
actions  for  the  wrongful  conversion  of  personal  property.  The 
answer  contains  denials  of  the  material  allegations  of  the  com- 
plaint, and  sets  up  as  an  affirmative  defense,  in  effect,  that  the 
wood  in  controversy  belonged  to  Herman  and  Robert  Anlauf, 
partners,  under  the  firm  name  of  "  Anlauf  and  Brothers,^'  who 
were  called  "  Aulauf  Bros.''  in  the  former  decisions  referred  to. 
The  question  as  to  whom  the  wood  belonged  to  was  the  only 
issue,  aside  from  the  traverse.  One  Gotardi  &  Co.  claimed  to 
have  cut  the  wood,  and  to  have  been  the  owners  thereof,  and  all 
the  title  the  respondents  had  to  it  they  obtained  from  said  last- 
named  company.  The  appellants  claimed  that  the  wood  was 
cut  and  owned  by  one  "Maria  and  Company,''  from  whom 
Anlauf  Bros,  claimed  title.  Said  Anlauf  Bros,  became  insolvent, 
and  I  believe  their  assignee  sued  out  an  attachment,  which  was 
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placed  in  the  hands  of  the  appellant  Purdom,  as  sheriff  of  said 
county,  for  service,  and  that  through  his  deputy,  the  appellant 
Slocum,  he  had  levied  upon  the  wood  as  the  property  of  Maria 
&Co. 

The  two  companies  who  originally  claimed  the  wood  were 
composed  of  a  number  of  Italians,  consisting  in  the  main  of  the 
same  persons.  In  consequence  of  the  difficulty  in  identifying 
them,  and  of  ascertaining  the  true  relations  of  the  members  of 
each  company  to  the  other,  the  title  to  the  wood  was  very  much 
confused.  Each  company,  I  judge,  got  credit  upon  it,  Gotardi 
&  Co.  from  the  respondents,  and  Maria  &  Co.  from  Anlauf  Bros., 
and  neither  was  probably  sufficiently  honest  to  tell  the  truth 
upon  oath.  The  jury  must  have  found  that  the  wood  belonged 
to  Gotardi  &  Co.  originally,  and  that  they  sold  it  to  the  respond- 
ents. The  appellants'  counsel  rely  upon  only  one  point  on  the 
appeal,  they  claim  that  the  evidence  given  by  the  respondents  in 
regard  to  the  sale  of  the  wood  by  Gotardi  &  Co.  to  them  was 
not  tl\e  best  evidence  under  the  circumstances,  and  that  the  Cir- 
cuit Court  erred  in  not  excluding  it.  It  appears  from  the  bill 
of  exceptions  that  upon  the  trial  of  the  case  the  respondents' 
counsel  gave  evidence  tending  to  show  that  Gotardi  &  Co.  con- 
tracted for  the  wood  in  the  tree,  cut  it,  and  entered  into  a  con- 
tract with  the  respondents  to  sell  and  deliver  it  to  them  for 
1^2.50  per  cord,  delivered  upon  the  railroad  track,  less  stumpage 
and  hauling,  if  they  did  not  do  the  hauling;  and  if  they  did  do 
the  hauling,  then  only  less  the  stumpage.  That  respondents 
had  in  pursuance  of  the  contract  advanced  a  part  of  the  pur- 
chase price.  It  further  appeared  from  the  said  evidence,  that 
after  the  making  of  the  said  contract,  the  parties  went  upon  the 
ground  where  the  wood  had  been  cut,  and  where  it  then  was,  and 
that  it  was  thereupon  agreed  that  the  delivery  of  the  wood  should 
be  made  by  Gotardi  &  Co.  to  respondents  there,  and  was  accord- 
ingly delivered,  and  that  respondents  then  marked  a  portion  of 
it"K.&Co." 

Upon  a  cross-examination  of  the  witnesses  from  which  this 
evidence  was  elicited,  it  was  ascertained  for  the  first  time  that 
the  allied  contract  of  sale  of  the  wood  by  Gotardi  &  Co.  to 
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respondents  was  in  writing.  The  evidenoe  showed,  however, 
that  the  writing  was  lost,  mislaid,  or  destroyed,  though  it  failed 
to  show  that  respondents  had  made  any  effort  to  find  or  produce 
it.  Thereupon  the  appellants^  counsel  moved  the  court  to  strike 
out  the  evidence  as  to  the  terms  of  the  said  contract;  but  the 
court  overruled  the  motion,  and  the  counsel  excepted  to  the  rul- 
ing. This  ruling  was  clearly  erroneous.  .The  respondents  were 
not  entitled  to  the  benefit  of  oral  proof  of  the  contents  of  the 
writing,  without  first  proving  that  they  had  used  due  diligence 
to  find  it,  and  had  been  unable  to  find  it,  or  that  it  was  destroyed. 
Nor  was  the  error  cured  by  the  court^s  chaining  the  jury  that 
if  the  contract  was  reduced  to  writing,  they  were  not  at  liberty 
to  consider  any  oral  evidence  of  its  terms,  and  that  if  any  such 
evidence  had  been  admitted,  it  should  be  disregarded  by  them. 
The  court  had  no  right  under  the  circumstances  to  refer  any  such 
question  to  the  jury;  it  was  addressed  to  the  court,  and  should 
have  been  decided  by  the  court.  Besides  the  alternative  portion 
of  the  instruction  was  incorrect  under  any  view.  The  jury  were 
told,  in  substance,  that  if  respondents  and  Gotardi  &  Co.  after- 
wards verbally  changed  the  tenhs  of  the  written  contract,  and 
the  wood  was  delivered  and  received  under  such  verbal  contract, 
then  this  contract  could  be  proven  by  parol,  and  the  terms  of 
the  written  contract  would  be  immaterial  as  between  the  parties 
to  this  action.  Had  they  been  told  that  if  Gotardi  &  Co. 
.delivered  the  wood  to  respondents  under  a  verbal  agreement, 
transferring  it  from  the  former  to  the  latter,  and  they  found 
that  the  wood  at  the  time  belonged  to  the  former,  the  fact  of 
there  having  been  a  written  agreement  entered  into  between  said 
parties  prior  to  that  time  would  be  immaterial,  the  instructions 
would  have  been  unobjectionable.  But  the  jury  could  not 
have  known  that  the  parties  '^ changed"  the  written  contract 
without  first  knowing  its  terms,  and  they  could  not  have  known 
its  terms  in  the  absence  of  the  writing.  The  court  told  them 
they  were  not  at  liberty  to  consider  any  oral  evidence  of  its 
terms,  if  it  had  been  reduced  to  writing.  The  instruction  taken 
altogether  is  clearly  inconsistent. 
The  appellants'  counsel  had  requested  the  court,  prior  to  the 
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giving  of  the  said  instniction,  to  instract  the  jury,  to  the  efiect 
that  if  the  respondents  took  and  received  the  wood  under  an 
agreement  of  purchase,  and  if  they  believed  the  agreement  was 
reduced  to  writing,  and  it  was  the  only  contract  which  was  made 
by  the  parties  at  the  time  respondents  claimed  they  took  posses- 
sion of  the  wood,  that  it  was  incumbent  upon  the  respondents  to 
produce  the  agreement,  and  that  they  were  not  at  liberty  to  con- 
sider any  oral  testimony  of  its  contents;  and  that  if  they 
believed  that  the  writing  was  the  only  contract  which  the  parties 
made  at  the  time,  there  was  no  evidence  before  them  on  which 
they  could  find  for  respondents;  which  instruction  the  court 
refused  to  give,  and  the  appellants'  counsel  excepted  to  the 
refusal.     This  instruction,  in  the  main,  I  believe  to  be  good 
law ;  but  the  question  recurs  again,  what  had  the  jury  to  do 
with  the  matter?    It  is  the  court's  province  to  judge  of  the 
competency  of  testimony,  and  its  duty  to  admit  or  exclude  it. 
Probably  if  there  had  been  a  conflict  in  the  evidence,  as  to 
whether  the  agreement  regarding  the  purchase  of  the  wood  had 
been  reduced  to  writing  or  not,  it  could  have  been  submitted  to 
the  jury  to  find  upon  that  point ;  but  no  such  conflict  seems  to 
have  been  made  in  the  case,  and  the  court  should  have  disposed 
of  the  whole  question  during  the  examination  of  the  witnesses  at 
the  trial.     That  the  trial  court  committed  error  in  the  matter 
referred  to,  there  can,  it  seems  to  me,  be  no  doubt,  and  if  it 
affected  the  substantial  rights  of  fche  appellants,  would  be  good 
ground  for  reversing  the  judgment  appealed  from.     Whether  it 
did  that,  however,  I  have  grave  doubts.     It  is  not  every  error 
committed  in  the  trial  of  an  action  that  will  justify  the  reversal 
of  the  judgment  recovered  therein.     In  order  to  warrant  such  a 
determination,  it  must  be  a  material  error.     The  party  against 
whom  it  is  committed  must  be  prejudiced  in  consequence  of  it. 
An  error  that  could  not  possibly  have  injured  the  party  would 
be  no  cause  for  complaint. 

The  material  issue  in  this  case,  as  before  suggested,  was  who 

owned  the  wood  in  question  when  cut.    If  it  belonged  to  Maria 

&  Co.,  and  Anlauf  Bros,  succeeded  to  the  title  to  it,  then  the 

respondents  had  no  claim  upon  it^  or  cause  of  aodoo,  even  thoogh 
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Gotardi  &  Co.  sold  it  to  them  and  delivered  them  the  possession 
of  it.  But  on  the  other  hand^  if  the  wood  belonged  to  said 
Gotardi  &  Co.  in  the  beginning,  and  they  invested  the  respond- 
ents with  the  possession  of  it  simply,  the  latter  would  have  had 
such  a  possession  as  would  have  entitled  them  to  maintain  the 
action  as  against  mere  wrong-doers,  who  had  interfered  with  it 
The  appellants  occupied  that  position,  if  the  wood  belonged  to 
Gotardi  &  Co.,  and  not  Anlauf  Bros.  The  question  of  proprie- 
torship of  the  wood  had  to  be  first  determined.  I  mean  the 
original  proprietorship  as  between  the  parties  referred  to ;  and 
as  before  observed,  the  jury  must  have  found  for  respondents 
upon  that  question.  That  Grotardi  &  Co.  cut  and  owned  the 
wood,  and  not  Maria  &  Co.  or  Anlauf  Bros.,  was  the  keystone 
of  the  respondents'  case,  and  when  that  was  established,  it  upset 
any  pretended  right  of  the  appellants  to  the  wood,  or  authority 
to  interfere  with  it.  Their  defense  was  then  overthrown  in  the 
main.  They  could  still  question  the  right  of  the  respondents  to 
maintain  the  action,  but  when  the  latter  showed  that  the  wood 
had  been  delivered  to  them  by  the  lawful  owners  of  it,  they 
were  entitled  to  sue  a  mere  intruder  for  converting  it.  A  law- 
ful possession  is  sufficient  for  that  purpose  as  against  one  having 
no  right.  We  held  that  in  this  case  when  here  the  last  time 
before  this,  and  I  have  no  doubt  but  that  it  is  sound. 

The  question,  then,  as  to  the  terms  of  the  sale  of  the  wood 
from  Gotardi  &  Co.  to  respondents,  or  as  to  whether  any  such 
sale,  in  fact,  was  made,  was  not  a  material  issue  in  the  case, 
provided  the  respondents  were  in  possession  of  it  under  authority 
from  the  true  owners  at  the  time  the  appellants  took  it,  and  are 
charged  with  having  converted  it.  If  the  error  had  been  of  such 
a  character  as  to  have  disparaged  the  title  of  Anlauf  Bros.,  or  to 
have  prevented  an  inquiry  into  that  of  Gt>tardi  &  Co.,  the  case 
would  have  stood  differently.  It  would  then  have  affected  the 
merits,  and  have  furnished  grounds  for  claiming  that  it  changed 
the  result  of  th&  trial ;  but  under  the  circumstances,  no  such 
consequence  could  possibly  have  attended  it. 

There  was  ample  proof  aside  from  the  contents  of  the  writing 
to  enable  the  respondents  to  maintain  the  action,  in  case  the  iact 
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existed,  that  the  wood  belonged  to  Grotardi  &  Co,,  and  which,  in 
view  of  the  verdict  of  the  jurj,  we  must  presume  did  exist. 
The  judgment  appealed  from  will  therefore  be  affirmed. 


[Filed  January  10, 1888.] 

JOHN    F.  MILLER,  Appellaot,  v.    JAMES   TOBIN, 

Respondent.. 

Pbaotiob — Costs  oir  AppBAiM^The  preTailing  party  Is  entitled  to  ooste  in  this 
court  in  equity  oases,  unless  equitable  considerations  arising  out  of  the  facts  of 
the  partionlar  case  should  render  a  diflferent  rule  necessary. 

Appeal  from  Klamath  Coimty. 
N.  B.  Knight^  for  the  Motion. 
WaJtBonj  Hume  &  Watson,  contra. 

By  the  Coubt. — After  final  decree  in  this  case,  and  within 
the  time  allowed  by  the  rules  of  this  court  to  file  a  petition  for 
rehearing,  appellant  has  filed  a  motion  to  be  allowed  costs, 
because  the  question  upon  which  the  case  has  been  finally  dis- 
posed of  was  not  raised  at  the  argument  of  the  demurrer  at  the 
May  term,  1883,  of  the  court  below,  when  the  appellant^s  legal 
remedy  still  existed ;  but  on  the  contrary,  was  raised  at  the  first 
time  upon  the  merits  in  the  &11  of  1885,  after  the  appellant  had 
been  at  great  expense  in  taking  his  testimony,  and  after  his  legal 
remedy  was  barred  by  the  Statute  of  Limitations. 

We  have  heretofore  announced  in  equity  cases  the  prevailing 
party  in  this  court  is  entitled  to  costs,  unless  there  should  be 
equitable  considerations  arising  out  of  the  facts  of  the  particular 
case  which  seemed  to  render  a  different  rule  necessary.  This  is 
the  rule  which  has  alwajrs  prevailed  in  equity  as  to  costs.  In 
this  case  the  party  applying  for  costs  is  the  plaintiff.  He  selected 
the  forum  and  chose  his  own  remedy  and  failed.  The  court 
below  decided  the  case  against  him  on  the  very  ground  upon 
which  the  case  was  placed  here.    He  was  as  much  bound  to  know 
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the  law  as  was  the  defendant,  and  we  fail  to  peroeive  any  reason 
in  the  circumstanoes  of  the  case  which  would  require  the  applica- 
tion of  the  rule  which  the  appellant  invokes. 
Let  the  motion  be  overruled. 


15  59e  FFiled  Jannary  10, 1888.] 

^g    JOHN  KEARNS,  Respondent,  v.  3.  K  FOLLANHBT, 


&  22  Appellant. 


A 


m    490| 

15         R/an 

48  sSd  Bbtdew-- Appeal.  — A  demnrrer  to  the  oomplaintwae  filed  in  a  Jnstioe's  Court* 
which  being  oyermled,  no  other  pleading  was  filed,  and  final  Jodgment  rendered. 
An  appeal  lies  from  enoh  judgment,  and  therefore  a  writ  of  review  oaonot  be 
BOBtained. 

Appeal  from  Marion  County.    Reversed. 
George  H.  BumeUe,  for  Appellant. 
E.  A.  Downing,  for  Respondent. 

SniAHAN,  J. — ^A  writ  of  review  was  sued  out  of  tne  Circuit 
Court  of  Marion  County,  directed  to  the  justice  of  the  peace  of 
Stayton  precinct,  requiring  him  to  certify  to  the  Circuit  Court  of 
said  county  the  record  in  the  case  of  FoUansby  v.  Keama,  lately 
decided  in  said  Justice's  Court.  In  obedience  to  said  writ,  the 
justice  certified  said  proceedings  to  the  Circuit  Court.  At  the 
next  term  of  said  court,  the  present  appellant  appeared  therein, 
and  moved  to  dismiss  the  writ  of  review,  and  to  remand  the  cause 
to  said  Justice's  Court,  for  the  reason,  amongst  other  things,  that 
the  plaintiff  herein  had  a  plain,  speedy,  and  adequate  remedy  for 
the  errors  complained  of,  by  an  appeal  from  the  justice's  judg- 
ment; but  this  motion  was  overruled,  and  upon  looking  into  the 
record  the  Circuit  Court  reversed  the  judgment  of  the  justice. 
From  this  judgment  of  the  Circuit  Court  this  appeal  is  taken. 

It  appears  from  the  return  of  the  justice  annexed  to  the  writ 
that  J.  L.  FoUansby,  the  appellant  herein,  commenced  an  action 
in  the  Justice's  Court  of  Stayton  precinct  against  John  Keams, 
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to  recover  $34.22  on  account  of  goods  delivered  to  one  Grier  at 
the  request  of  said  Kearns,  and  upon  the  promise  of  said  Kearns 
that  if  Grier  did  not  pay  for  them  he  would.  A  demurrer  was 
filed  to  the  complaint,  for  the  reason  that  the  facts  stated  did  not 
constitute  a  cause  of  action^  in  that  it  stated  a  collateral  parol 
agreement  to  answer  for  the  debt  of  another,  and  was  therefore 
void.  This  demurrer  was  overruled  by  the  justice,  and  the 
defendant  refusing  to  plead  further,  judgment  was  taken  against 
him  for  the  amount  claimed,  and  he  then  instituted  the  present 
proceeding.  If  the  question  were  before  us,  there  seems  no  rea- 
son to  doubt  that  the  defendant's  objections  presented  by  the 
demurrer  were  well  taken,  and  ought  to  have  been  sustained 
by  the  justice;  and  such  was  the  view  of  the  Circuit  Court. 
But  we  are  of  the  opinion  that  we  cannot  consider  it  in  the  pre- 
sent proceeding.  An  appeal  was  the  proper  remedy  of  the 
aggrieved  party  in  this  case,  and  not  a  writ  of  review.  In 
Bamsey  v.  Pettijiffilly  14  Or.  207,  we  held,  in  effect,  that  appeal 
and  review  are  not  concurrent  remedi&<3  under  the  Code,  and  that 
if  the  case  is  such  that  a  party  had  the  right  of  appeal,  he  was 
bound  to  pursue  it  to  the  exclusion  of  review,  or  any  other  remedy. 
We  do  not  care  to  restate  the  law  further  than  to  refer  to  what 
was  said  in  that  case.  This  was  not  a  case  where  judgment  was 
given  for  want  of  an  answer.  A  demurrer  is  an  answer  within 
the  meaning  of  section  2117  of  HilPs  Code.  Section  536  of  HilPs 
Code  contains  substantially  the  same  provision  as  section  2117 
as  to  judgments  for  want  of  an  answer  being  non-appealable, 
and  yet  it  is  the  constant  practice,  and  has  been  since  the  adop- 
tion of  the  Code,  to  appeal  to  this  court  from  the  ruling  of  the 
lower  court  on  a  demurrer.  And  it  has  never  even  been  sug- 
gested here  that  such  a  judgment  was  given  for  want  of  an 
answer.  No  reason  is  perceived  why  these  two  provisions,  though 
relating  to  appeals  from  different  courts^  should  not  on  this  point 
receive  the  same  construction.  Lovg  v.  Sharp,  5  Or.  438,  was 
cited  by  the  respondent  as  being  contrary  to  what  is  here  said. 
In  that  case  an  answer  had  been  filed  in  the  cause  pending  before 
a  justice,  which  was  stricken  out  on  motion,  and  a  judgment  then 
given  against  the  defendant  "  for  want  of  an  answer,"  and  it  was 
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held  that  it  was  non-appealable  for  that  reason,  and  that  there- 
fore review  was  the  proper  remedy.  But  that  is  not  this  case;  and 
the  principle  decided  in  Long  v.  Sharp^  supra^  is  one  that  cannot 
be  enlarged  or  extended,  besides  this  there  maj  be  room  to 
question  whether  or  not  "a  judgment  for  want  of  an  answer/' 
according  to  the  true  intent  and  meaning  of  the  statute^  can  only 
be  taken  in  the  manner  and  under  the  circumstances  contem- 
plated in  section  249  of  HilPs  Code.  I  am  unable  to  perceive 
any  real  distinction  between  a  judgment  for  want  of  an  answer 
and  judgment  '^  xv^n  failure  to  answer.^'  But  the  consideration 
of  this  question  is  now  unnecessary. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss  the  writ 


la  &^  [FUedJftnuai7iv,1888.] 

lit  Iti       state    of     OREGON,    Respondent,    v.    WILLIAM 
'^■^  SHEPPARD,  Appellant. 

Jtnmni^i  Goost—Jubt  Tbiai.  in— Pabtt  CAxxcia  iob,  Coxoluiiid  vx  tkb  Yd- 
moT  or,  Wezv.  —The  party  calling  for  a  Jury  In  a  Jostioe's  Oourt  is  oondnded 
by  the  verdict  thereof,  nnleas  the  fine  or  Judgment  be  for  an  amount  of  money 
not  less  than  fifty  dollars.    (Hill's  Code,  }  2170.) 

JUDGMKiiT  Df,  AS  TO  CoBTS  IN  Cbdonal  Gasb.— A  judgment  of  %  Justice  of  the 
peace,  that  a  defendant  conyicted  of  a  petty  ofilenae  pay  a  fine  of  thirty  dollars 
and  costs,  taxed  at  fifty-four  dollars,  and  that  in  default  he  be  imprisoned  until 
such  fine  and  costs  are  paid,  not  exceeding  forty-two  days,  is  without  warrant  of 
law.    (Overruling  8iale  t.  Crowley,  11  Or.  612.) 

Appeal  from  Polk  County.    Reversed. 

G.  W.  Belt,  for  Respondent. 

J.  J.  Daly,  and  N.  L.  Bviler,  for  Appellant. 

LoBD,  C.  J. — On  a  complaint  filed  in  a  Justice's  Oourt,  the 
defendant  was  charged  with  the  crime  of  assault  and  battery. 
Issue  being  joined  on  a  plea  of  not  guilty,  the  defendant 
demanded  a  jury,  which  being  duly  summoned  and  sworn,  a 
trial  was  had,  and  a  verdict  of  guilty  returned  against  the 
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defendant.  The  court  thereapon  sentenced  the  defendant  to 
^*pay  a  fine  of  thirty  dollars  and  the  costs  of  the  action,  taxed  at 
fifiy-foar  dollars^  and  that  he  be  imprisoned  in  the  county  jail 
until  said  fine  and  costs  are  paid,  not  exceeding  forty-two  daya.^' 
From  this  judgment  an  appeal  was  taken  to  the  Circuit  Court', 
where  the  district  attorney  filed  a  motion  to  dismiss  the  appeal, 
for  the  reason  ^'that  the  record  of  said  appeal  showed  upon  its  • 
face  that  said  appeal  was  taken  from  a  judgment  given  upon  the 
verdict  of  a  jury,  demanded  by  the  defendant,  which  said  judg- 
ment was  for  a  fine  of  less  than  fifty  dollars,  exduawe  of  costs  and 
didmrsemerUs"  The  court  sustained  the  motion  and  dismissed 
the  appeal,  and  from  the  order  of  dismissal  this  appeal  is  taken. 

The  Code  provides  that  '^no  appeal  can  be  taken  by  the  party 
who  demanded  a  jury  from  a  judgment  in  a  Justice's  Court, 
given  upon  a  verdict  of  such  jury,  in  either  a  civil  or  criminal 
action,  unless  the  judgment  be  for  a  fine  or  amount  of  money 
not  less  than  fifty  dollars,  or  for  the  recovery  of  personal  prop- 
erty of  the  value  of  not  less  than  fifty  dollars,  exclusive  of  costs 
,and  disbursements  in  either  case,  or  imprisonment  of  such  party 
not  less  than  twenty-five  days."  (Hill's  Code,  §  2170.)  To 
authorize  an  appeal  the  criminal  phrase  of  this  section  contem- 
plates two  cases,  one  where  the  judgment  is  "  for  a  fine  not  less 
than  fifty  dollars,  exclusive  of  costs,'*  and  the  other  where  the 
judgment  is  "  for  imprisonment  not  less  than  twenty-five  days." 
In  a  word,  the  test  of  a  party's  right  to  appeal  from  a  judgment 
of  a  Justice's  Court  in  a  criminal  action,  the  other  &ctB  con- 
curring, is,  that  the  fine  imposed  by  the  judgment  shall  not  be 
less  than  fifty  dollars,  exclusive  of  costs,  or  that  the  imprison- 
ment fixed  by  the  judgment  shall  not  be  less  than  twenty-five 
days.  The  defendant  was  a  party  against  whom  a  judgment 
was  given  in  a  Justice's  Court  upon  the  verdict  of  a  jury, 
demanded  by  him  for  a  fine  less  than  fifty  dollars,  namely,  ^'a 
fine  of  thirty  dollars,  and  costs  taxed  at  fifty-four  dollars,"  and 
which  judgment  further  provided,  "that  he  be  imprisoned  in 
the  county  jail  until  said  fine  and  costs  be  paid^  not  exceeding 
forty-two  daysJ' 

In  the  event  of  the  non-payment  of  the  fine  and  ooste^  the 


600  State  op  Oregon  v.  Sheppabd.        [Sup.  Ct. 

Opinion  of  the  Oonrt— Lord,  0.  J. 

number  of  days  fixed  for  the  imprisonment  under  the  judgment 
is  in  excess  of  twenty-five  days,  namely, /or/y-ftro  days.  Hence, 
it  is  insisted,  although  the  fine  is  less  than  fifty  dollars,  and 
would  not  entitle  the  defendant  to  an  appeal,  yet  the  imprison- 
ment which  the  defendant  must  undergo  without  payment  of  the 
fine  and  costs,  as  limited  in  the  judgment,  being  greater  than  the 
jiumber  of  days  designated  by  the  section  to  authorize  an  appeal, 
he  has  a  right  to  appeal  from  the  judgment,  and  consequently 
the  court  below  erred  when  it  dismissed  his  appeal.  The  juris- 
diction of  justices  in  criminal  as  well  as  civil  cases  is  limited, 
and  the  limitation  is  usually  controlled  by  the  penalty  pre- 
scribed for  the  offense,  the  fine  that  may  be  imposed,  or  the 
imprisonment  that  may  be  inflicted.  But  whatever  these  limita- 
tions may  be,  they  are  the  bounds,  fixed  by  the  law,  within 
which  such  courts  must  exercise  their  jurisdiction.  Any  judg- 
ment, therefore,  of  such  court,  imposing  a  fine  or  inflicting  an 
imprisonment  unauthorized  by  law,  or  in  excess  of  jurisdiction, 
would  necessarily  be  void. 

In  the  case  in  hand,  it  will  be  observed,  (1)  that  the  form  of 
the  judgment  against  the  defendant  is  for  a  fine,  and  that  the 
imprisonment  in  the  contingency  provided  is  not  inflicted  as  a 
punishment,  but  as  a  means  of  coercing  the  payment  of  the  fine 
and  costs;  and  (2)  that  the  number  of  days  designated,  which 
the  imprisonment  is  not  to  exceed,  namely,  forty-two  days,  is 
computed  by  aggr^ating  the  fine  and  costs,  and  allowing  two 
dollars  for  each  day's  imprisonment.  The  offense  of  an  assault 
and  battery  for  which  the  defendant  was  convicted  the  Justice's 
Court  had  jurisdiction  of,  and  was  authorized  to  impose  a  punish- 
ment, by  fine  not  less  than  five  nor  more  than  fifty  dollars. 
(Hill's  Code,  §  2052,  subd.  6.)  The  court  was  therefore  author- 
ized to  impose  the  fine  adjudged  against  the  defendant,  but  there 
is  no  authority  given  under  the  subdivision  cited  to  impose  any 
other  punishment  than  a  fine.  The  court  could  not  inflict 
imprisonment  as  a  punishment,  or  at  all,  except  in  aid  of,  and  as 
subsidiary  to  the  enforcement  of  the  payment  of  the  fine,  and 
only  then  by  virtue  of  authority  derived  from  some  statute. 
This  is  true  of  inferior  courts,  whatever  may  have  been  the  prac- 
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tice  at  common  law  of  superior  courts,  exercising  criminal  juris- 
diction. (Bishop's  Criminal  Law,  §  1 132 ;  EUl  v.  State,  2  Yerg. 
248.)  But  it  is  provided  that  ^'a  judgment  that  the  defendant 
pay  a  fine  must  also  direct  that  he  be  imprisoned  in  the  county 
jail  until  the  fine  be  satisfied,  specifying  the  extent  of  the 
imprisonment,  which  cannot  exceed  one  day  for  every  two 
dollars  of  the  fine,"  etc!  (§  1408,  HilPs  Code.)  Under  this 
section  the  period  specified  for  imprisonment,  unless  the  fine  be 
paid,  cannot  exceed  one  day  for  every  two  dollars  of  the  fine,  and 
applies  only  to  the  fine  imposed,  and  does  not  include  costs 
incurred  in  the  prosecution  of  the  action.  It  is  a  direction  to 
and  limitation  upon  the  power  of  the  court  when  a  judgment  for 
a  fine  b  given.  It  directs  that  when  a  fine  has  been  adjudged, 
the  court  must  imprison  until  the  fine  be  satisfied,  limiting  the 
term  of  the  imprisonment  to  a  time  specified,  which  bears  a  cer- 
tain relation  to  the  amount  of  the  fine. 

As  subdivision  6  of  section  2052  only  authorized  the  imposi- 
tion of  a  fine  as  a  punishment,  and  as  section  1408,  for  the  pur-, 
pose  of  enforcing  the  payment  of  the  fine  and  not  as  a  punishment, 
directs  that  the  defendant  be  imprisoned  until  the  fine  be  satis- 
fied, not  to  exceed  one  day  for  every  two  dollars  of  the  fine,  it 
follows  that  when  the  defendant  was  adjudged  to  pay  a  fine  of 
thirty  dollars,  the  imprisonment  specified  for  the  purpose  of 
coercing  its  payment  could  not  exceed  fifleen  days.  To  construe 
section  1408  otherwise,  that  is  to  say,  as  authorizing  a  punishment 
by  imprisonment,  would  look  like  convicting  the  defendant  under 
one  law  (§  2052,  subd.  6),  and  punishing  him  under  another 
(§  1408),  unless  the  two  must  be  read  together,  and  are  in  practice 
in  pari  materia,  the  true  intent  and  purpose  of  section  1408  being 
not  to  pronounce  imprisonment  as  the  punishment,  but  as  a  means 
of  coercing  the  payment  of  the  judgment  for  a  fine  for  an  assault 
and  battpry  under  subdivision  6,  section  2052.  (People  v.  Mark- 
ham,  7  Cal.  208;  Ex  parte  Kelly,  28  Cal.  415;  ExparU  Botleg, 
31  111.  89.)  In  speaking  of  a  like  section  (1205)  in  Cal.  Code, 
Sanderson,  C.  J.,  said,  in  Ex  parte  Kelly,  supra :  "  The  imprison- 
ment is  no  part  of  the  punishment  per  se,  but  is  merely  one  of 
the  modes  by  which  the  law  enforces  the  satisfaction  of  the  fine, 
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which  is  in  itself  the  punishment,  or  a  part  of  it''  So  that, 
taking  these  provisions  together,  when  the  defendant  was  con- 
victed of  an  assault  and  battery,  the  court  was  authorized  to 
impose  ^'a  punishment  by  a  fine  of  not  less  than  five  nor  more 
than  fifty  dollars/'  and,  therefore,  it  had  the  right  to  sentence 
the  defendant  to  pay  a  fine  of  thirty  dollars,  and  direct  fiirther 
that  he  be  imprisoned  until  the  fine  be  satisfied,  such  imprison- 
ment not  to  "  exceed  one  day  for  every  two  dollars  of  the  fine/' 
that  is,  not  to  exceed  fifteen  days;  but  not  to  direct  that  he  be 
imprisoned  ^^  until  the  fine  and  costs  be  paid,  not  exceeding  forty- 
two  days,"  the  period  of  imprisonment  being  one  day  for  every 
two  dollars  of  the  fine  and  costs  aggregated. 

Reserving  the  question  of  the  validity  of  such  judgment  for 
the  present,  it  is  manifest  that  the  fine  imposed  was  less  than  the 
sum  designated  by  section  2170,  supra,  which  would  entitle  the 
defendant  to  appeal,  or  r^rding  the  imprisonment  as  a  punish- 
ment, which  we  deny,  for  the  time  authorized  by  law,  namely, 
fift;een  days,  still  the  period  of  such  imprisonment  would  be  less 
than  the  minimum  specified,  which  would  authorize  an  appeal; 
but  otherwise,  if  the  number  of  days  named  in  the  judgment, 
computed  on  the  basis  of  one  day  for  every  two  dollars  of  the 
fine  and  costs,  a^r^ated,  is  to  be  regarded  as  an  imprisonment 
within  the  meaning  of  that  section.  As  already  explained,  we 
regard  the  number  of  days  specified  in  this  section,  for  which  an 
appeal  lies,  to  refer  to  a  judgment  for  imprisonment  pronounced 
by  the  court  as  a  punishment,  and  not  to  refer  to  a  case,  as  here, 
where  the  defendant  was  convicted  and  sentenced  to  pay  a  fine 
under  a  law  which  authorized  no  imprisonment,  except  as  derived 
from  section  1408,  8upra,  and  authorized  as  a  conveyance  of  the 
power  to  fine,  and  for  the  purpose  of  coercing  its  payment,  and 
not  as  a  punishment.  So  that  in  this  case,  we  are  to  look  to  the 
fine  adjudged,  and  not  to  the  time  of  imprisonment  directed  to 
enforce  its  payment,  to  determine  the  defendant's  right  to  appeal. 

In  this  view,  the  maximum  fine  authorized  to  be  imposed 
upon  conviction  of  assault  and  battery  is  the  only  case  where  an 
appeal  would  lie  under  section  2170,  supra,  and  the  fine  imposed 
as  shown  by  this  record  being  less  than  fifty  dollars,  there  was 
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no  right  of  appeal.  This  disposes  of  the  contention  of  counsel 
for  the  defendant,  which  involves  the  error  of  supposing  that  the 
imprisonment  directed  to  enforce  the  payment  of  a  judgment  for 
a  fine  in  a  Justice's  Court  can  be  the  basis  of  an  appeal.  In  this 
case,  it  is  the  amount  of  the  fine  alone  that  determines  the  right 
of  appeal.  But  the  Circuit  Court  not  only  dismissed  the  appeal, 
but  gave  judgment  against  the  defendant,  as  it  was  given  in  the 
Justice's  Court,  and  for  costs  and  disbursements.  (Hill's  Code, 
§  2128.)  This  necessarily  affirmed  or  carried  into  effect  that  part 
of  the  judgment  which  directs  that  the  defendant  be  imprisoned 
until  the  fines  and  cosis  be  paid,  not  exceeding  forty-two  days. 
The  course  of  the  argument  has  incidently,  if  not  directly,  tended  to 
show  that  this  was  error,  and  unauthorized  by  law,  as  to  the  costs. 
It  is  claimed  by  the  attorney  for  the  State  that  imprisonment 
for  costs  is  allowed  by  section  2145  of  Hill's  Code,  and  that  in  a 
like  case,  it  was  so  held  in  Slate  v.  (Rowley,  11  Or.  512.  That 
section  only  undertakes  to  provide  the  substance  of  a  form  to  be 
used  by  justices  upon  a  judgment  of  conviction  for  entries  in 
their  docket,  and  necessarily  the  application  will  depend  upon 
the  statute  under  which  the  defendant  is  tried  and  convicted. 
To  illustrate  if  he  be  tried  and  convicted  under  some  statute  of 
which  a  justice  has  jurisdiction,  providing  for  a  punishment  by 
fine,  and  his  imprisonment  until  such  fine  and  costs  are  paid,  on 
the  rates  of  one  day  for  every  two  dollars  of  such  fine  and  costs, 
as  the  Cimnit  Court  is  authorized  to  do  under  section  1968,  then 
the  fine  and  costs  may  be  aggr^ted,  and  he  be  imprisoned  until 
the  same  be  paid,  not  to  exceed  one  day  for  every  two  dollars  of 
such  fine  and  costs,  as  was  done  here.  In  such  case,  section  1408, 
8U]}ra^  has  no  application.  (See  JEx  parte  Harrison,  63  Cal.  300.) 
But  if  the  defendant  be  tried  and  convicted,  the  sentence  of  the 
court  under  the  law  be  a  fine,  as  in  the  present  case,  and  the 
enforcement  of  its  payment  is  dependent  on  section  1408,  there 
the  period  of  imprisonment  cannot  exceed  one  day  for  every  two 
dollars  of  the  fine.  That  section  is  not  intended  to  enforce  the 
payment  of  the  fine  and  costs  of  the  action  by  imprisonment;  its 
language  is  confined  exclusively  to  the  fine,  and  it  is  only  as  to  the 
fine  that  the  party  may  be  imprisoned  at  the  rate  of  one  day  for 
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every  two  dollars  of  the  fine.  Hence  the  Justice's  Court  m  fixing 
the  time  of  imprisonment  not  to  exceed  one  day  for  every  two  dol- 
lars of  the  fine  and  costs  aggregated,  acted  without  warrant  of  law. 

Ab  this  result  is  in  conflict  with  Staie  v.  Crowley j  mpra^  that 
case  must  be  considered  as  overruled  in  the  particular  here  men- 
tioned, although  it  may  be  proper  to  state,  as  the  opinion  indi- 
cateSy  that  the  attention  of  the  court  was  almost  exclusively 
directed  to  the  validity  of  a  statute  authorizing  imprisonment 
for  costs.  But  in  view  of  the  holding  in  that  case,  it  is  due  the 
learned  court  below  to  say,  that  the  error  it  made  in  entering 
that  judgment  sprang  out  of  our  error  in  that  case. 

As  such  judgment  is  void  it  must  be  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as  may  be  proper  in 
accordance  with  this  opinion. 


[FUad  Janncry  16. 1888.  J 

D.  P.  THOMPSON,  Respondent,  t;.  THE  Wn.LAMETTE 

S.  M.  L.  &  MANUF.  CO.,  Appellant. 

Bboeiveb— OoMPXHBAxioN  07.— The  faot  that  a  reoeiver  may  perform  datioa  firom 
which  others  may  derire  a  benefit,  or  which  he  may  not  be  required  to  perform, 
bat  may  employ  others  to  do,  yet  if  he  chooses  to  perform  such  sendoes,  and 
his  authority  to  do  it  is  derived  from  his  office,  it  furnishes  no  basis  for  an 
extra  charge,  but  is  included  in  his  compensation  as  reoeiyer. 

Wheh  8A1CB  FzziD  BT  THB  GoxntT.— When  such  senrioes  are  necessary  and  a  part 
of  the  duties  of  his  office,  the  fact  that  others  may  be  benefited  cannot  aflbot  his 
obligation  to  perform  them,  or  give  him  any  claim  in  his  own  right  to  any  other 
pay  than  that  fixed  as  the  measure  of  his  compensation  for  Hianiia.i^ng  aU  the 
duties  of  his  office. 

ExTBA  AiiLowAVOB—  WHEN  MAT  BE  Gbabtkd.— Where  a  receiver  performs  duties  in 
addition  to  those  ordinarily  required,  it  may  form  the  basis  of  an  application  for 
an  extra  allowance,  which  the  court  may  grant. 

NoimiAL  SzBTiCB  or.  —Where  the  facts  showed  that  the  plaintiff  owned  no  stock 
in  his  individual  right;  that  it  was  only  in  an  official  capacity  that  he  was 
known  to  the  corporation,  or  eligible  to  hold  its  offices ;  thai  the  services  ren- 
dered were  performed  in  connection  with  his  receivership  for  which  he  had  been 
paid ;  that  such  services  were  merely  nominal,  the  actual  duties  being,  in  the 
main,  performed  by  the  vice-president;  that  it  was  by  virtue  of  such  connection 
and  title  that  the  corporation  gave  him  the  presidency,  and  thereby  the  power 
to  act  for  it ;  heldy  that  the  corporation's  liability  for  such  service  was  not  to 
him  in  his  own  right,  but  to  him  in  right  of  the  estate  to  whom  he  owed,  or 
such  service  belonged. 
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Appeal  from  Multnomah  County.    Reversed. 

Ddphj  Bdlmger,  Mallary  &  Simony  for  Appellant. 

J.  K.  KeUyj  J.  C.  MoreUmdj  and  W,  Y.  MasterSy  for  Ee- 
epondent 

LoBDy  C.  J. — This  was  an  action  to  recover  $6,475,  as  salary 
for  services  performed  as  president  of  the  defendant  corporation. 
To  avoid  prolixity,  the  facts  may  be  thus  summariased:  The 
plaintiff  was  appointed  a  receiver  in  a  certain  suit  pending 
between  Ben  HoUiday  as  plaintiff  and  Joe  Holliday  as  defend- 
ant, and  by  virtue  of  his  office  as  receiver,  and  as  part  of  the 
property  involved  in  such  litigation,  there  was  transferred  and 
delivered  to  him  as  such  receiver  three  fiflhs  of  all  the  shares  of 
stock  of  the  defendant  corporation,  and  the  same  were  in  due 
form  transferred  to  him,  and  in  his  name  as  such  receiver  on  the 
books  of  the  defendant  corporation,  and  that  he  had  no  other, 
nor  ever  has  had  any  stock  in  the  defendant  corporation,  except 
as  thus  transferred  to  him  as  such  receiver;  that  by  virtue  of 
holding  said  stock  as  such  receiver,  the  plaintiff  was  elected  a 
director  of  the  defendant  corporation  by  the  votes  of  Weidler 
and  Strong,  the  other  two  directors,  who  held  the  remaining 
two  fifths  of  the  shares  of  stock  of  the  defendant  corporation, 
and  by  them  chosen  president,  after  having  duly  qualified  as 
director;  that  while  acting  as  such  president,  the  plaintiff  exer- 
cised supervision  over  the  business  of  the  corporation,  and  per- 
formed some  of  the  duties  required  of  the  president,  but  his 
actual  employment  therein  engaged  only  a  very  small  portion 
of  his  time  and  attention,  and  that  the  duties  which  principally 
belonged  to  the  office  of  president,  and  devolved  upon  him  as 
such,  were  attended  to  and  performed  by  Weidler,  the  vice- 
president;  that  the  pay  or  salary  of  the  president  of  the  defend- 
ant corporation,  prior  to  the  appointment  of  the  plaintiff  as 
receiver,  was  fixed  by  a  resolution,  duly  passed,  at  two  hundred 
and  fifty  dollars  a  month,  and  that  such  resolution  was  in  full 
force  and  effect  during  the  period  plaintiff  was  president  of  the 
defendant  corporation;  that  the  plaintiff  has  not  been  paid  by 
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the  defendant  corporation  any  sum  whatever  as  salary  for  his 
services  as  president,  but  that  he  was  allowed  by  the  court  as 
receiver  in  the  suit  aforesaid,  and  has  been  paid  for  his  services 
as  such,  the  sum  of  five  hundred  dollars  a  month,  during  all  of 
said  period,  and  that  his  duties  as  receiver  extended  to  all  the 
property  involved  in  said  suit,  of  which  the  stock  in  the  defend- 
ant corporation  constituted  but  a  small  portion.  Upon  this 
state  of  facts,  the  cause  having  been  tried  without  a  jury,  the 
court  gave  judgment  for  the  plaintiff,  and  the  defendant  brings 
thi^  appeal. 

The  plaintiff  bases  his  claim  to  compensation  on  the  ground 
that  the  services  he  performed  as  president  were  authorized  by 
and  for  the  benefit  of  the  corporation,  and  that  as  the  corpora- 
tion itself  was  not  involved  in  the  litigation,  it  cannot  avoid 
liability  on  the  theory  that  the  services  so  performed  were  inci- 
dent to  his  duties  as  receiver,  and  for  which  he  had  received 
compensation.  He  therefore  insists,  while  admitting  bis  rela- 
tion to  the  stock,  and  his  duty  to  take  care  of  and  protect  it  for 
the  interests  of  the  estate  in  litigation,  the  same  as  other  prop- 
erty intrusted  to  his  custody  as  receiver,  yet,  as  the  court  has  no 
power  to  appoint  a  receiver  for  the  corporation,  or  to  make  the 
plaintiff  president  of  it,  the  services  he  rendered  as  such  officer 
could  not  have  devolved  upon  him,  nor  have  been  included  in 
his  compensation  as  receiver.  The  plaintiff  brought  this  action, 
and  recovered  judgment  against  the  defendant  for  services  ren- 
dered as  president  in  his  own  right  and  for  his  individual 
benefit.  The  facts  show  that  individually  he  owns  no  stock  in 
the  defendant  corporation,  and  is  ineligible  to  hold  the  office  of 
president;  that  the  stock  assigned  and  delivered  to  him,  and 
transferred  on  the  books  of  the  company,  is  to  him  in  his  repre- 
sentative character  as  receiver,  and  that  it  is  only  in  such  char- 
acter he  is  known  to  the  defendant,  eligible  to  hold  its  offices, 
perform  the  duties  thereof,  and  receive  the  compensation  fixed 
for  such  service,  and  therefore  it  is  only  as  receiver  or  represen- 
tative of  the  stock  in  litigation  in  his  custody  that  he  was  quali- 
fied or  elected  to  hold  the  office  of  president 

It  is  said  that  he  abstained  from  voting  for  himself;  did  not 
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^' cause  himself  to  be  elected  ^^;  but  that  the  office  of  president 
was  conferred  upon  him  by  the  voluntary  votes  of  the  other  two 
directors.  Whether  he  voted  or  not  for  himself,  he  could  only 
vote  in  his  representative^  and  not  in  his  individual  capacity ; 
and  it  was  as  such  he  was  elected  and  performed  the  services, 
his  right  to  thus  act  being  based  on  the  shares  he  represented 
for  the  estate  in  litigation,  and  of  which  he  was  receiver.  Pend- 
ing the  litigation,  his  relation  to  the  stock,  so  to  speak,  was  that 
of  the  true  owner,  and  he  was  trustee  for  him.  As  that  stock 
constituted  a  part  of  the  subject-matter  in  litigation,  while  it  was 
in  his  chai^,  he  owed  it  such  duties  &s  the  nature  of  the  prop- 
erty and  its  profitable  management  required;  and  as  a  conse- 
quence, his  compensation  as  receiver  included  such  duties  or 
services  as  are  incident  to  its  custody  and  his  office,  and  which 
he  may  have  performed  in  respect  to  it.  In  a  word,  whatever 
services  he  may  have  performed,  although  done  as  president,  it 
was  done  by  virtue  of  his  title  as  receiver,  and  for  such  services 
the  admitted  facts  show  he  has  been  paid.  It  may  be  true  that 
he  was  not  required  to  act  as  president;  that  Weidler  might 
have  been  elected  to  that  office,  as  he  did,  in  fact,  perform  sub- 
stantially its  duties;  but  if  he  undertook  to  discharge  its  duties, 
he  acted  in  his  official  capacity,  and  whatever  benefit  or  emolu- 
ment resulted,  or  which  the  defendant  corporation  became  liable 
to  pay,  it  belonged  to  the  estate  which  he  represented,  and  enti- 
tled him  to  no  additional  charge  as  receiver,  much  less  as  an 
individual. 

The  fact  that  a  receiver  may  perform  duties  from  which 
others  may  derive  a  benefit,  or  even  which  he  may  not  be 
required  to  perform,  but  may  employ  others  to  do,  yet  if  he 
chooses  to  perform  such  services,  and  his  authority  to  do  it  is 
derived  from  his  office,  it  furnishes  no  basis  for  an  extra  charge 
for  his  profit  or  emolument,  but  is  included  in  his  compensation. 
If  this  is  true,  on  what  basis  can  the  plaintiff's  claim  stand? 
The  argument  that  the  services  sued  for  were  rendered  to  the 
corporation,  and  not  to  the  estate,  which  the  plaintiff  represented, 
is  only  partially  true,  and  in  a  qualified  sense.  The  majority  of 
the  stock  of  the  corporation  was  a  part  of  the  estate  in  litigation 
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of  which  the  plaintiff  was  receiver,  and  by  virtue  of  which  he 
became  eligible  for,  and  was  elected  to  the  office  of  president. 
The  business  of  a  corporation  is  managed  for  the  benefit  of  its 
stockholders,  and  as  the  estate  was  the  largest  stockholder,  what- 
ever services  he  performed,  or  benefit  was  derived  therefrom,  the 
estate  got  the  major  part,  and  was  the  largest  beneficiary  of 
them. 

It  is  not  certain  that  when  die  receiver  represoits  the  majority, 
or  three  fifths  of  the  stock  of  a  corporation,  and  the  interests  of 
the  estate,  for  its»protection  and  security,  or  profit  and  benefit, 
may  require  that  he  should  assume  the  mana;;ement,  it  is  not 
his  duty  to  do  so.  If  such  services  are  necessaiy,  and  a  part  of 
the  duty  of  his  office,  the  fact  that  others  may  be  benefited  can- 
not affict  his  obligation  to  perform  them,  or  give  him  any  claim 
in  his  owi»  right  to  any  other  pay  than  that  fiLxed  as  the  measure 
of  his  compensation  for  discharging  all  the  duties  required  of 
his  office.  If  he  is  entitled  to  any  further  allowance,  it  should 
be  by  special  application  to  the  court,  with  a  statement  of  the 
circumstances.  In  his  own  right,  the  corporation  owed  him 
nothing,  nor  had  he  performed  any  services  for  it  in  that  char- 
acter. It  only  knew  him  as  an  agent  or  trustee,  holding  the 
shares  in  trust  for  the  true  owner,  as  the  result  proved  Ben 
HoUiday,  with  capacities  to  represent  him  at  the  council  board, 
to  take  his  place  as  director,  and  to  do  such  things  and  perform 
such  services  for  the  corporation  as  such  true  owner  would  be 
authorized  to  do.  Their  books  showed  the  nature  of  his  agency, 
and  the  character  in  which  the  corporation  was  authorized  to 
deal  with  him,  and  he  to  act  for  it.  Necessarily,  therefore,  it 
would  know  the  nature  of  the  right  in  which  his  claim  for 
services  or  for  the  salary  attached,  and  that  when  such  services 
were  rendered  to  the  defendant  corporation,  he  rendered  them, 
not  in  his  own  title,  but  by  title  derived  from  the  estate,  and  as 
it  were,  standing  in  HoUiday^s  shoes,  and  consequently  he  could 
have  no  claim  for  such  services,  or  for  the  salary  in  his  indi- 
vidual right,  or  for  his  individual  benefit — the  right  in  which  he 
has  sued.  As  between  the  plaintiff  and  the  estate,  it  can  hardly 
be  denied  that  the  services  might  not  be  treated  as  included  in 
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his  compensation  as  receiver^  on  the  principle  that  the  profits  or 
emoltunents  arising  from  the  trust  property,  or  services  rendered 
by  the  receiver  incident  thereto  and  for  its  benefit,  belonged  to 
the  estate,  and  not  to  him,  and  that  if  such  compensation  had 
been  paid  to  him,  he  must  have  accounted  for  it  as  part  of  the 
gains  and  profits  accruing  to  the  estate.  It  is  stated,  as  a 
general  rule,  that  where  a  receiver  acts  in  more  than  one 
capacity,  hb  compensation  must  be  nominal  or  wholly  dis- 
allowed, and  that  the  regular  allowance  made  to  a  receiver  for 
his  services  must  be  held  sufficient  to  compensate  him  for  all 
the  labor  which  he  performs  in  connection  with  the  receivership, 
and  as  a  result,  that  he  is  not  entitled  to  anything  in  addition 
thereto.  (Beadb  on  Receivers,  §§  768,  769.)  No  doubt  where 
a  receiver  performs  duties  in  addition  to  those  ordinarily 
required,  it  may  form  the  basis  of  an  application  for  an  extra 
allowance,  which  the  court  may  grant.  {Farmenf  T}ta8t  Cb.  v. 
C.  R.  Co.  8  Fed.  Rep.  60.)  Now  the  facts  found  show  that  he 
OMmed  no  stock  in  his  individual  right;  that  it  was  only  in  a 
representative  capacity  that  he  was  known  to  the  corporation, 
or  eligible  to  hold  its  offices;  that  the  services  he  rendered  were 
performed  in  connection  with  his  receivership,  for  which  he  had 
been  paid,  and  that  such  services  were  merely  nominal,  the 
actual  duties  being  performed,  in  the  main,  by  the  vice-presi- 
dent; that  it  was  by  virtue  of  such  connection  and  title  that  the 
corporation  gave  him  the  presidency,  and  thereby  the  power  to 
act,  or  perform  services  for  it,  and  as  a  consequence,  that  its 
liability  for  such  service  was  not  to  him  in  his  own  right,  but 
to  him  in  right  of  the  estate  to  whom  he  owed,  or  such  services 
belonged,  assuming,  of  course,  the  services  rendered  were  such 
as  earned  the  salary. 

It  results  upon  the  facts  as  found  that  the  plaintiff  is  not 
entitled  to  recover,  and  his  complaint  must  be  dismissed. 
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Opinion  of  the  Conrt— Btnhan,  J. 
[Filed  Janntfy  16, 1888.] 

HENKLE  AND  DAVIS,  Appellants,  r.  GEORGE  W. 
DILLON  ET  AL.,  Respondents. 

Beal  Pbopkbtt— Fzxtdbbs— Bblazatioh  of  Commoh  Law.— When  and  under 
what  circumBtanoes  and  oonditiona  a  chattel  hecomea  annexed  to  land,  so  as  to 
subject  it  to  the  same  conditiona  in  every  respect,  is  frequently  difficult  to 
determine ;  but  with  the  growth  and  development  of  trade  and  mannfactures, 
much  of  the  strictness  of  the  common  law  on  this  subject  has  been  relaxed. 

FzxTuiiB— What  is.— To  give  a  chattel  the  character  of  a  fixture,  and  render  it 
immovable,  three  things  are  necessary:  (1)  Actual  annexation  to  the  realty,  or 
some  appurtenant  thereto;  (2)  application  to  the  purpose  or  use  to  which  that 
part  of  the  realty  with  which  it  is  connected  is  appropriated ;  and  (3)  the  inten- 
tion of  the  parties  making  the  annexation  to  make  a  permanent  aooeasion  to  the 
freehold. 

AOBXEMB5T  THAT   GhABAOTSB  OF  ChATTBLS  SHALL  BB  UVGHAHOEI)  BT  AlQIBXATIOir 

—Effect  of.  — When  before  annexation  XMU^ies  agree  that  things  personal  in 
their  character  shall  continue  to  be  personalty,  or  retain  their  character  as 
chattels  though  annexed  to  the  realty  so  as  to  become  a  part  of  it  without  such 
agreement,  they  will  continue  to  be  chattels  if  they  can  be  removed  withoal 
material  injury  to  the  articles  themselves,  or  to  the  freehold. 
Faoxb  of  Pabtioulab  Casb. — Considered  and  held  that  the  machinery  in  qnesttoo 
was  not  so  annexed  to  the  freehold  as  to  become  a  part  of  it. 

Appeal  from  Benton  County.    Affirmed. 

J.  W.  Baybumy  for  Appellants. 

John  Kdsayy  8.  T.  Jeffreys,  and  W.  8.  McFaddm,  for  Re- 
spondents. 

a.  B.  WtUiamSy  for  Staver  and  Walker. 

Strahan,  J. — Plaintiffs  commenced  this  suit  to  foreclose  a 
mortgage  on  certain  real  property  in  Benton  County,  given  by 
the  defendants,  George  W.  Dillon  and  Olive,  his  wife,  to  the 
plaintiffs,  to  secure  the  payment  of  a  certain  promissory  note  to 
them  for  the  sum  of  $1 ,002.20,  with  interest  after  April  26, 1886. 
The  mortgage  was  executed  on  the  same  day.  The  note  was 
signed  by  Dillon  Bros.,  a  firm  composed  of  G.  W.  Dillon,  D.  M. 
Dillon,  and  J.  W.  Dillon,  all  of  whom  were  made  defendants  in 
the  suit.  After  the  suit  was  commenced,  and  before  final  decree, 
the  defendants  Staver  and  Walker  appeared,  and  made  such 
representations  to  the  court  as  to  their  interest  in  some  part  of 
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the  litigation^  that  the  court  ordered  them  to  be  made  parties 
defendant^  and  gave  them  leave  to  file  an  answer. 

They  all^  in  their  answer,  in  substance,  that  on  the  twenty- 
sixth  day  of  March,  1884,  Dillon  Bros,  executed  to  the  J.  I. 
Case  Threshing  Machine  Company  a  chattel  mortgage,  to  secure 
the  payment  of  various  promissory  notes  therein  described, 
amounting  to  $1,130,  and  interest,  which  chattel  mortgage 
included  the  twelve-horse  power  traction  self-steering  engine  in 
controversy  in  this  suit,  and  that  said  chattel  mortgage  was  duly 
filed  with  the  county  clerk  of  Benton  County,  Oregon,  on  the 
twenty-eighth  day  of  March,  1884,  and  entered  in  the  book  of 
chattel  mortgages.  No.  1,  page  168,  all  before  said  engine  was 
in  any  manner  attached  to  the  land  described  in  complaint;  that 
said  engine  stood  on  wheels,  and  at  the  time  said  chattel  mortgage 
was  made,  it  was  agreed  and  understood  that  the  same  should 
continue  to  be  personal  property,  and  that  said  J.  I.  Case  Thresh- 
ing Machine  Company,  or  its  grantees  or  assigns,  should  hold 
and  continue  its  lien  upon  said  engine  until  fully  paid,  and  that 
said  engine  is  and  always  remained  personal  property;  that  said 
engine  was  attached  to  said  premises  in  such  a  manner  that  it 
could  be  easily  removed  without  any  material  injury  to  the 
premises  or  said  engine;  that  eight  hundred  dollars  of  said 
indebtedness  still  remains  due  and  unpaid.  For  a  separate 
defense,  Staver  and  Walker  all^e  that  Dillon  Bros,  and  Jos. 
Staver  made  their  certain  other  chattel  mortgage  to  secure  the 
payment  of  three  hundred  dollars  to  Staver  and  Walker,  which 
mortgage  was  dated  December  20, 1884,  and  was  duly  filed  with 
the  county  clerk  on  the  thirty-first  day  of  December,  1884,  and 
entered  in  the  book  of  chattel  mortgages,  and  that  said  last- 
mentioned  mortgage  included  one  J.  I.  Case  T.  M.  Co.^s  double 
saw-mill.  No.  163,  together  with  all  saws,  tools,  belts,  or  appur- 
tenances in  anywise  connected  therewith,  and  that  it  was  stipu- 
lated in  said  chattel  mortgage  that  said  mill  was  to  be  located 
on  forty  acres  of  land,  being  northwest  one  quarter  of  the  south- 
east one  quarter,  section  5,  township  11  south,  range  5  west;  that 
plaintiffs  had  notice  of  an  agreement  that  said  saw-mill  should 
remain  personal  property,  and  was  subject  to  Staver  and  Walker's 
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Hen  until  they  were  fully  paid,  and  that  the  same  has  always 
remained  personal  property ;  that  said  saw-mill  and  appurtenances 
were  so  attached  to  the  premises  mentioned  in  the  complaint  that 
they  could  be  easily  removed  without  any  material  injury  to  said 
saw-mill  or  appurtenances ;  and  that  said  note  and  interest  remains 
due  and  unpaid.  Properly  certified  copies  of  said  chattel  mort- 
gages are  annexed  to  the  answer.  It  is  also  alleged  in  the  answer 
that  Staver  and  Walker  had,  before  the  suit  was  commenced, 
succeeded  to  the  interest  of  the  J.  I.  Case  T.  M.  Co.  in  the  note 
and  mortgage  made  to  that  company  by  assignment.  There  were 
some  affidavits  annexed  to  said  chattel  mortgages  for  the  pur- 
pose of  renewing  same,  but  the  view  we  have  taken  of  the  case 
renders  their  consideration  unnecessary.  The  evidence  was  taken 
in  writing,  and  accompanies  the  transcript.  The  court  below 
rendered  a  decree  foreclosing  the  plaintifis'  mortage  on  the  real 
property  described  in  the  complaint,  but  refused  to  include  in 
the  decree  an  order  for  the  sale  of  the  engine  and  portable  saw- 
mill described  in  the  chattel  mortgages,  from  which  decree  the 
plaintiffs  have  appealed  to  this  court.  An  examination  of  the 
positions  relied  upon  by  the  appellants'  counsel  is  therefore 
necessary. 

1.  The  main  position  relied  upon  by  him  is  that  before  the 
date  of  the  plaintifis'  mortgage,  Dillon  Bros,  and  Staver  had  so 
annexed  the  twelve-horse  power  traction  self-steering  engine  and 
the  portable  saw-mill  in  controversy  to  the  real  estate  described 
in  the  mortgage,  as  to  make  the  same  a  part  of  the  land,  and 
subject  to  the  mortgage.  From  the  evidence  taken  it  appears 
that  at  the  time  the  engine  and  mill  were  placed  upon  the  prem- 
ises, the  legal  title  to  said  land  was  in  the  State;  but  G.  W. 
Dillon  was  in  possession  thereof  under  a  contract  of  purchase, 
and  that  before  the  plaintiflfe*  mortgage  was  executed,  he  made 
full  payment  to  the  State  for  said  land,  and  received  a  deed 
therefor.  It  further  appears  that  Dillon  Bros,  occupied  this 
land  for  the  purposes  of  their  milling  business.  The  engine 
was  held  in  place  by  three  blocks  that  were  sitting  on  the  sills. 
The  floor  was  laid  right  around  them,  so  that  they  couldn't  move 
on  the  floor.    Two  of  these  blocks  had  grooves  cut  in  the  top, 
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80  that  thej  coald  fit  the  hind  axle  of  the  engine,  and  the  front 
block  was  cut  in  a  circle  to  fit  the  front  end  of  the  boiler,  and 
the  engine  was  sitting  on  those  blocks.  The  boiler  was  let  down 
on  the  blocks  above  mentioned,  and  a  brick  ash-pan  was  put 
underneath  the  fire-box  of  the  boiler.  The  ash-pan  was  in  no 
way  fastened  to  the  engine  or  boiler.  The  engine  was  connected 
to  a  J.  I.  Case  portable  double  circular  saw-mill  by  means  of  a 
ten-inch  rubber  belt  running  from  the  fly-wheel  of  the  engine  to 
a  pulley  on  the  mandrel  of  the  mill.  The  engine  was  in  no  way 
attached  to  the  premises  on  which  it  stood.  The  saw-mill 
machinery  was  all  connected  to  a  square  frame  known  as  the 
buck  frame,  which  was  about  seven  feet  long  by  four  feet  wide, 
which  was  made  of  timbers  three  by  twelve  or  fourteen  inches. 
The  mandrels,  pulleys,  levers,  arbors,  and  belts  were  all  con- 
nected to  the  square  frame,  except  the  carriage.  This  frame  was 
set  on  the  floor  of  the  building,  and  four  bolts  came  up  from  the 
floor  at  each  corner  of  the  frame,  and  went  through  a  block  which 
was  laid  across  the  corner  of  the  frame  and  screwed  down  in  such 
a  manner  as  to  clamp  the  frame  so  it  would  not  move  around. 
The  object  of  locating  said  engine  and  mill  on  said  premises  was 
to  saw  there  until  timber  became  scarce  and  unhandy,  and  then 
move  to  where  it  was  more  convenient  to  timber.  This  machin- 
ery is  the  same  described  in  the  chattel  mortgages  mentioned  in 
the  answer  of  Staver  and  Walker. 

It  further  appears  that  after  Dillon  Bros,  purchased  the 
engine  in  question,  the  first  work  they  did  with  it  was  in  sawing 
wood  around  Corvallis,  and  when  threshing  season  commenced, 
they  took  it  and  went  out  threshing;  aft;er  the  threshing  season 
was  over,  they  continued  to  saw  wood  around  town  until  late  in 
the  fall.  The  following  spring  they  moved  out  on  Soap  Creek, 
and  sawed  lumber  until  harvest,  and  during  the  threshing  season 
they  ran  a  thresher  with  the  engine  until  the  season  was  through, 
and  then  moved  back  on  Soap  Creek  and  continued  to  saw  until 
fall ;  then  they  moved  the  engine  to  another  place,  and  continued 
to  saw  till  the  first  of  June,  and  then  they  took  the  engine  and 
again  went  out  threshing.  In  the  forepart  of  July,  1886,  the 
engine  was  taken  out  of  the  building  where  it  had  been  used  to 
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run  the  saw-mill  for  the  purpose  of  again  engaging  in  threshing, 
and  on  the  highway^  in  said  county^  Staver  and  Walker  took 
possession  of  the  same,  and  also  about  the  same  time  they  took 
actual  possession  of  the  saw-mill  in  controversy.  In  removing 
the  engine  from  the  building  where  it  had  been  placed  by 
Dillon  Bros,  it  was  necessary  to  saw  off  a  girt.  The  object  was 
to  put  in  a  door  at  that  place  so  that  the  engine  could  be  taken 
in  and  out  at  pleasure.  The  mill  had  remained  there  in  that 
manner  from  the  latter  part  of  January,  1885,  to  January,  1886. 
In  September,  1886,  the  mill  was  taken  to  Souver's  Station  in 
Polk  County,  and  lefk  in  the  freight  office.  Staver  and  Walker 
had  possession  at  the  time  of  its  removal.  It  also  appears  that 
Staver  and  Walker  accepted  the  chattel  mortgage  in  question  on 
the  mill  as  security  for  the  purchase  price  thereof,  and  with  the 
understanding  that  it  would  be  placed  on  the  land  described. 
Do  the  undisputed  facts  subject  the  portable  saw-mill  and  the 
traction  self-steering  engine  in  controversy  to  the  plaintiffs' 
mortgage?  The  plaintifis'  sole  reliance  to  accomplish  this  resalt 
is,  that  they  were  affixed  to  the  soil,  and  became  a  part  of  the 
realty,  and  are  subject  to  the  same  rules  of  law  as  the  soil  itself. 
When  and  under  what  circumstances  a  chattel  becomes  so 
annexed  to  land  as  to  subject  it  to  the  same  conditions  in  every 
respect  is  frequently  difficult  to  determine.  There  can  be  no 
doubt  that  with  the  growth  and  development  of  trade  and 
manufactures,  much  of  the  strictness  of  the  common  law  on  this 
subject  has  been  relaxed.  According  to  the  more  recent  authori- 
ties to  give  a  chattel  the  character  of  a  fixture,  and  to  render  it 
immovable,  three  things  are  necessary :  "(1)  Actual  annexation 
to  the  realty  or  some  appurtenant  thereto;  (2)  application  to  the 
purpose  or  use  to  which  that  part  of  the  realty  with  which  it  is 
connected  is  appropriated ;  and  (3)  the  intention  of  the  parties 
making  the  annexation  to  make  a  permanent  accession  to 
the  freehold."  (Herman  on  Chattel  Mortgages,  6;  Ewell  on 
Fixtures,  21,  22;  Tyler  on  Fixtures,  114;  Ckise  Manuf,  Go,  v. 
Oarver^  13  N,  E.  Rep.  493.)  So  when  things  personal  in  their 
character  are  about  to  be  annexed  to  the  realty,  and  before  such 
annexation  the  parties  by  express  agreement  provide  that  such 
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chattels  shall  i*etaiu  their  character  as  personalty^  or  retain  their 
character  as  chattels^  although  attached  to  the  realty  in  sach 
manner  that  without  such  agreement  they  would  lose  that  char- 
acter^ they  will  continue  to  be  chattels,  if  they  can  be  removed 
without  material  injury  to  the  articles  themselves,  or  to  the  free- 
hold. The  agreement  will  govern,  if  the  article  is  so  attached 
that  it  can  be  removed  without  material  injury  to  it  or  to  the 
realty,  or  if  from  the  circumstances  attending,  it  is  evident  or 
may  be  presumed  that  such  was  the  intention  of  the  parties ; 
and  in  every  such  case  the  thing  which  would  otherwise  have 
become  a  fixture  retains  its  personal  character.  {Ford  v.  Cobby 
20  N.  Y.  344,  involved  this  principle.)  In  that  case  certain 
salt  kettles  were  set  in  arches  upon  the  salt  block,  in  such  man- 
ner that  they  could  not  be  removed,  except  by  tearing  off  a 
portion  of  the  upper  bricks  of  the  arch  and  prying  the  kettles 
out  by  a  plank  and  bars.  A  chattel  mortgage  had  been  exe- 
cuted on  the  kettles,  and  it  was  held  that  they  continued  to  be 
chattels,  and  subject  to  said  chattel  mortgage. 

In  reaching  this  conclusion  the  court  said :  '^  Assuming,  then, 
that  these  kettles  would  be  parcel  of  the  real  estate,  if  the  owner 
of  the  land  was  the  unqualified  owner  of  them  when  they  were 
put  op  in  the  arch,  we  are  to  determine  as  to  the  effect  of  the 
arrangement  in  this  case,  by  which  the  owner  of  the  land  and 
the  owner  of  the  kettles  agreed  that  notwithstanding  their 
annexation  to  the  freehold  in  the  manner  which  was  contem- 
plated, they  should  continue  to  be  personal  property  so  far  as 
should  be  necessary  to  give  effect  to  the  personal  mortgage.  It 
will  be  readily  conceded  that  the  ordinary  distinction  between 
real  estate  and  chattels  exists  in  the  nature  of  the  subject,  and 
cannot  in  general  be  changed  by  the  convention  of  the  parties. 
Thus  it  wonld  not  be  competent  for  parties  to  create  a  personal 
chattel  interest  in  a  part  of  the  separate  bricks,  beams,  or  other 
materials  of  which  the  walls  of  a  house  were  composed.  Hights, 
by  way  of  license,  might  be  created  in  such  a  subject,  but  it 
could  not  be  made  alienable  as  chattels,  or  subjected  to  the  gen- 
eral rules,  by  which  the  succession  of  that  species  of  property  is 
regulated.     But  it  is  otherwise  with  things  which,  being  origi- 
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nally  personal  in  their  nature,  are  attached  to  the  realty  in  such 
a  manner  that  thej  may  be  detached  without  being  destroyed  or 
materially  injured,  and  without  the  destruction  or  material 
injury  to  things  real,  with  which  they  are  connected;  though 
their  connection  with  the  land  or  other  real  estate  is  such  that 
in  the  absence  of  an  agreement,  or  of  any  special  relation  between 
the  parties  in  interest,  they  would  be  part  of  the  real  estate.'^ 

So  in  Ewes  v.  EsteSy  10  Elan.  314,  it  is  said:  ^^But  when  we 
consider  the  purpose  of  the  parties  as  evinced  by*the  mortgage 
to  make  the  engine  retain  the  character  of  a  chattel,  regardless 
of  the  manner  of  its  attachment  to  the  mill,  and  as  the  mortgage 
violated  no  principle  of  law,  wrought  no  injury  to  the  rights  of 
any,  and  was  in  the  interest  of  trade,  we  have  no  doubt  the 
engine  continued  to  be  personal  property.''  And  to  the  same 
effect  is  Sisson  v.  Hibbard,  17  Hun,  420,  which  case  was  affirmed 
by  the  court  of  appeals,  75  N.  Y.  542 ;  Kinser/  v.  Bailey,  16 
Hun,  452;  Jones  on  Chattel  Mortgages,  §  125;  lift  v.  HorUm, 
53  N.  Y.  377 ;  Goddard  v.  Qaald,  14  Barb.  662;  MaU  v.  Palmer, 
1  N.  Y.  564;  Herman  on  Chattel  Mortgages,  §  138;  Chnnan 
V.  Dodge,  9  West.  Rep.  716.  Considering  the  portable  char- 
acter of  these  chattels,  the  purposes  and  manner  of  their  use,  the 
way  they  were  annexed,  and  the  fact  that  the  equitable  title  to 
the  land  was  in  one  of  the  defendants  only,  while  the  ownership 
of  the  chattels  was  in  the  firm  of  Dillon  Bros.,  and  I  would 
have  no  doubt  whatever  that  without  considering  the  chattel 
mortgages  at  all,  or  allowing  their  execution  to  have  any  influ- 
ence on  the  question,  this  machinery  never  lost  its  character  as  a 
chattel,  and  remained  unaflected  by  the  plaintiffi*  mortgage;  bat 
when  is  added  to  this  the  agreement  between  the  parties,  that  the 
same  should  continue  to  be  personalty,  and  the  execution  of  the 
chattel  mortgages,  with  power  to  take  possession  and  sell  in  case 
of  default,  the  correctness  of  that  conclusion  I  think  is  placed 
beyond  controversy. 

2.  Counsel  for  appellants  insisted  that  there  was  no  proof  of 
the  existence  of  the  chattel  mortgages  in  the  record.  He  over- 
looks the  effect  of  the  pleading.  Copies  of  said  mortgages,  certi- 
fied by  the  clerk,  so  as  to  make  them  evidence,  are  attached  to 
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the  answer  of  Staver  and  Walker,  and  have  come  here  without 
objection.  In  addition  to  this,  throughout  the  whole  case,  their 
existence  is  constantly  assumed.  Besides  it  does  not  appear  that 
there  was  any  objection  in  the  court  below  to  the  copies  attached 
to  the  answer,  and  so  far  as  appears,  this  objection  is  made  in 
this  court  for  the  first  time,  and  it  could  not  for  that  reason  be 
allowed  to  prevail. 

3.  Objection  is  also  made  that  there  is  no  proof  that  the 
mortgage  to  the  J.  I.  Case  Co.  had  been  assigned  to  Staver  and 
Walker.  The  conclusion  reached  renders  that  question  imma- 
terial. The  existence  of  the  mortgage  and  the  actual  possession 
of  the  mortgaged  property  after  default  are  enough.  The 
plaintiffs,  showing  no  interest  in  the  property,  are  not  in  a  con- 
dition to  question  the  rights  of  Staver  and  Walker.  Mere  pos- 
session must  prevail  in  the  absence  of  a  superior  title.  There 
was  some  question  made  at  the  argument,  as  to  the  effect  of  the 
filing  of  these  chattel  mortga^,  in  giving  notice  to  subsequent 
purchasers  or  encumbrancers,  and  of  the  failure  of  the  mortgagee 
to  renew  the  same  under  the  statute;  but  there  being  no  subse- 
quent purchaser  or  encumbrancer  in  the  case,  the  consideration 
of  these  questions  is  unnecessary.  The  mortgages  were  good 
and  effectual  between  the  original  parties,  and  that  is  as  far  as 
we  need  inquire. 

The  decree  of  the  court  below  will  be  affirmed. 
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[FUed  Jurauy  19, 1888.] 

H.  M.  LOONEY,  Respondent,  v.  N.  H.  RANKIN  et  al.,      ..  „„ 

'  '15    017 

Appellants.  Jfi  »»? 

E  ViDmoM — WBUDfo — Obal  TiarnicoifT  oahnot  Vabt  Tebmb  of.— Where  % 
written  oontnct  is  perfect  upon  its  face,  parol  eyidenoe  cannot  be  introduced  to 
add  to,  alter,  or  Tary  its  tenns. 

Baxx. — In  case  the  writing  ahow  an  admission,  either  directly  or  by  fair  Inference, 
the  Jury  should  be  instructed  to  find,  in  reference  to  the  matter  omitted,  what 
the  parties  intended  to  have  inserted  therein. 

Oohtbmpobahxous  Aobesicxht.— Where  several  writings  of  even  date  relating  to 
the  same  transaction  are  introduced  in  evidence,  they  should  be  conatraed  aa 
parts  of  the  same  contract    ( Weher  t.  BoUwhOd,  15  Pac.  Bep.  e5a) 
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Appeal  from  Clackamas  County.    Beversed. 
Facts  are  stated  in  the  opinion. 

Johnson,  MoOowan  &  IdlemaUj  and  12.  &  E.  B.  WUUoom^  for 
Appellants. 

E.  L.  Easihamy  and  T.  A.  McBride^  for  Respondent. 

Thayer,  J. — This  appeal  comes  here  from  a  Judgment  of 
the  Circuit  Court  for  the  county  of  Clackamas,  recovered  in 
favor  of  the  respondent  upon  the  verdict  of  a  jury.  The  action 
in  that  court  was  against  the  appellants  and  one  M.  B.  Rankin 
jointly.  M.  B.  Rankin  made  no  appearance.  The  complaint 
was  upon  three  causes  of  action. 

It  is  alleged  in  the  complaint  that  the  defendants  in  the 
action,  during  the  times  referred  to  therein,  were  partners,  and 
did  business^  sometimes  under  the  pame  of  Rankin  Bros.,  some- 
times under  the  name  of  M.  B.  Rankin.  That  on  the  tenth  day 
of  November,  1882^  respondent  entered  into  a  contract  with 
defendants,  whereby  he  agreed  to  render  the  services  and  labor 
of  himself,  and  furnish  the  labor  of  his  son,  and  the  use  of  his 
team  and  wagon  to  defendants  for  the  period  of  one  year  from 
said  date,  for  the  sum  of  $700,  which  said  sum  defendants  were 
to  pay  respondent  for  the  said  services  and  labor,  and  the  nse 
of  said  team ;  that  respondent  did  perform  said  services  and 
labor,  and  furnished  the  labor  of  his  son,  and  the  use  of  said 
team  for  the  term  of  one  year  from  said  November  10,  1882,  as 
agreed  upon;  and  that  defendant  had  paid  no  part  thereof.  It 
is  also  allied  in  the  complaint  that  between  November  10, 
1883,  and  January  1,  1884,  respondent,  at  the  special  instance 
and  request  of  defendants,  paid  out  and  advanced  for  ddend- 
ants,  sums  of  money  amounting  to  $274.08;  that  defendants 
had  not  paid  it  back  to  him  excepting  $62.  And  it  is  further 
alleged  in  the  complaint  that  respondent  furnished  defendants 
trees  and  timber  in  1883,  of  the  value  of  $25,  and  that  no  part 
of  the  same,  nor  for  the  work  and  labor  or  use  of  the  team,  liad 
been  paid.     The  respondents  answered,  denying  their  liability, 
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and  denying  that  they  ever  entered  into  the  alleged  contract  of 
November  10,  1882.  Upon  the  trial  the  following  writings 
were  given  in  evidence : — 

1.  A  receipt  from  M.  B.  Bankin  to  the  respondent,  of  which 
the  following  is  a  copy: — 

"PoBTLAND,  Oregon,  Nov.  10, 1882. 
"Received  of  H.  M.  Looney,  stock,  grain,  and  other  personal 
property  to  the  amount  of  $2,300  in  full  of  all  demands  to  date. 

"M.B.  Rankin." 

2.  A  paper  executed  by  respondent  to  said  M.  B.  Rankin,  of 
which  the  following  is  a  copy :  — 

"Portland,  Oregon,  Nov.  10, 1882. 
"In  consideration  of  a  receipt  from  M.  B.  Rankin  bearing 
even  date  with  this  instrument,  I,  the  undersigned,  guarantee 
the  title  to  the  following  property :  All  the  cattle  now  on  my 
farm  in  Clackamas  County,  in  all  twenty  head,  and  thirty-eight 
hogs,  two  horses,  seventy-eight  sheep,  and  all  the  hay  now  on 
my  farm,  all  the  oats,  peas,  wheat,  and  potatoes  on  the  farm.  I 
further  agree  to  let  M.  B.  Rankin  have  entire  control  of  all  the 
proceeds  of  my  farm,  including  the  grain  already  sowed  and  the 
products  of  the  balance  of  the  farm,  except  the  small  lots  in  con- 
nection with  the  house,  in  all  seven,  not  including  the  bam ;  but 
also  to  have  the  use  of  all  farm  tools  now  on  farm,  and  one  span 
of  horses  free  of  charge.  And  I  further  agree  to  render  to 
M.  B.  Rankin  my  full  time,  and  the  time  of  my  son  Robertes, 
at  any  labor  he  may  direct  for  the  term  of  twelve  months  from 
the  ninth  day  of  this  month.  H.  M.  Looney." 

3.  The  following  receipt  from  M.  B.  Rankin  to  the  respond- 
ent:— 

"Portland,  Oregon,  Nov.  10, 1882. 
"I,  M.  B.  Rankin,  in  consideration  of  a  bill  of  sale  of  per- 
sonal property  and  grain  made  to  me  by  H.  M.  Looney  of  the 
same  date,  agree  to  allow  and  furnish  all  provisions  for  family 
use  he  may  need  for  the  term  of  twelve  months  from  the  ninth 
day  of  the  above  month.  M.  B,  Rankin.*' 
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It  appears  from  the  bill  of  exoeptioDs  that  when  the  paper 
was  introduced  in  evidence,  called  a  bill  of  sale,  the  respondent 
was  on  the  stand  as  a  witness,  and  upon  being  asked  what 
it  was,  made  answer  thereto  as  follows:  ^'This  is  a  copj  of  a 
bill  of  sale  I  gave  him,"  referring  to  M.  B.  Rankin,  "in  port 
payment  of  a  farm  I  bought  of  him.  It  had  no  connection  with 
this  work.  This  refers  to  the  same  work  which  I  have  sued 
for,  but  the  work  was  not  done  under  this  contract."  And  that 
when  the  receipt  for  the  $2,300  in  stock,  grain,  and  other  per- 
sonal property  was  introduced,  said  respondent  stated  that  it 
was  executed  and  delivered  at  the  same  time  of  his  signing  the 
bill  of  sale,  as  he  termed  it.  The  respondent,  after  giving  testi- 
mony tending  to  show  that  the  appellants  and  said  M.  B. 
Rankin  were  partners,  offered  to  prove  by  his  own  testimony 
that  he  gave  his  time  and  services,  and  that  of  his  son,  and  the 
use  of  his  team  for  one  year,  and  that  said  parties  agreed  to  pay 
him  therefor  $700— $300  for  himself,  |300  for  the  work  of  his 
eon,  and  $100  for  the  use  of  his  team. 

This  evidence  was  objected  to  by  the  appellants'  counsel,  upon 
two  grounds,  the  second  one  of  which  was  that  ^e  writings 
showed  that  the  service  of  the  respondent  and  his  son,  and  the 
use  of  the  team,  were  to  be  rendered  free  of  charge.  The  other 
ground  need  not  be  noticed.  The  court,  it  seems,  overruled  the 
objection  so  far  as  it  related  to  the  services  of  the  respondent 
and  his  son,  and  the  testimony  concerning  the  agreement  as  to 
their  services  was  admitted,  and  the  appellants'  counsel  excepted 
to  the  ruling. 

The  court  in  its  instructions  to  the  jury  charged  them  that  if 
they  found  that  a  partnership  did  exist  between  said  appellants 
and  M.  B.  Rankin,  then  they  would  find  whether  or  not 
respondent  was  to  furnish  his  and  his  son's  time  and  services  in 
part  payment  for  the  farm  sold  to  respondent  by  said  M.  B. 
Rankin,  or  whether  he  was  to  receive  $600  therefor.  That  if 
they  found  that  this  time  and  services  were  to  be  given  in  part 
payment  for  said  farm,  then  they  could  not  allow  respond«it 
anything;  but  if  they  found  that  it  was  under  an  agreement 
that  he  should  receive  $600  therefor,  they  must  allow  him  for 
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that  amount.  The  oonnsel  for  appellants  excepted  to  the 
mstruction.  The  jury  returned  a  verdict  for  the  resjwndent 
for  the  sum  of  $810.80,  which  evidently  included  the  $600. 

There  are  several  assignments  of  error  in  the  notice  of  appeal^ 
but  the  main  one  is  the  ruling  upon  the  question  of  the  right  of 
the  respondent  to  prove  the  agreement  in  regard  to  the  said  ^serv- 
ices of  the  respondent  and  his  son,  independent  of  the  said 
writings.  The  services  referred  to  are  evidently  those  men- 
tioned in  the  contract,  termed  the  bill  of  sale.  They  seem  to 
have  been  so  regarded  by  the  court  in  which  the  trial  was  had, 
and  the  counsel  for  the  respondent  makes  no  question  to  the 
contrary.  And  whether  or  not  an  agreement  to  pay,  therefore, 
as  claimed  by  respondent,  could  be  proved  by  parol,  in  view  of 
the  fact  that  said  writings  were  executed  by  respondent  and  said 
M.  B.  Bankin,  is  the  question  presented  for  our  consideration. 
The  solution  of  the  question  depends  entirely  upon  the  construc- 
tion to  be  given  to  the  said  writings.  The  fact  that  parol  evi- 
dence cannot  be  used  for  the  purpose^f  contradicting,  adding  to, 
subtracting  from,  or  varying  the  terms  of  a  written  contract,  or 
to  control  Us  legal  operations  or  effect,  except  to  impeach  it  for 
fraud,  or  reform  it  for  accident  or  mistake,  is  too  well  settled  to 
require  the  citations  of  authorities  to  support  it. 

Another  equally  well-settled  principle,  kindred  to  the  one 
above  stated,  is  that  all  oral  negotiations  or  stipulations  between 
the  parties,  preceding  or  accompanying  the  execution  of  a  written 
instrument,  are  r^rded  as  merged  in  it.  The  reason  of  the 
rule,  as  explained  by  judges  and  text-writers,  is,  "that  the  par- 
ties, by  making  a  written  memorial  of  their  transaction,  have 
implicitly  agreed,  that  in  event  of  any  misunderstanding,  that 
writing  shall  be  referred  to  as  the  proof  of  their  act  and  inten- 
tion, that  such  application  as  arose  from  the  paper,  by  just  con- 
struction or  jegal  intendment,  should  be  valid  and  compulsory 
on  them ;  but  that  they  would  not  subject  themselves  to  any 
stipulations  beyond  their  contract;  because  if  they  meant  to  be 
bound  by  any  such,  they  might  have  added  them  to  their  con- 
tract, and  thus  have  given  them  a  clearness,  a  force,  and  a 
direction  which  tliey  would  not  have  by  being  trusted  to  the 
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memory  of  a  witness/'  And  where  a  written  contract  appears 
on  its  face  to  be  complete,  no  addition  to  or  contradiction  of  its 
legal  effect  by  parol  stipulations,  preceding  or  accompanying  its 
execution,  can  be  admitted  any  more  than  its  alteration  through 
the  same  means  in  any  other  respect.  The  law  controlling  the 
operation  of  a  written  contract  becomes  a  part  of  it.  (Cowen  & 
Hill's  and  Edwards'  Notes  to  Phillip  on  Evidence,  note,  494, 
pp.  558,  560.)  The  rule  here  referred  to,  so  far  as  it  extends,  is 
inflexible.  But  it  has  been  held  not  to  extend  to  collateral 
parol  agreements  or  independent  facts,  which  do  not  interfere 
with  the  terms  of  the  written  contract,  though  it  may  relate  to 
the  same  subject-matter,  and  have  occurred  contemporaneously 
with,  or  as  preliminary  to  the  main  contract  in  writing.  {Bc»- 
shor  V.  Forbes,  36  Md.  154;  Wharton's  Evidence,  latter  portion 
of  §  1026,  and  notes  thereto.)  Nor  does  it  extend  to  cases  where 
there  is  an  apparent  omission  or  incompleteness  in  the  contract. 
In  such  cases,  what  is  termed  suppletory  matter  may  be  sup- 
plied. This  rule  is  recognized  in  the  old  case  of  Jigfrey  v.  Walton, 
1  Stark.  267,  referred  to  in  said  note,  494,  of  Cowen  &  Hill's 
and  Edward's  Notes  to  Phillip  on  Evidence. 

In  that  case,  an  action  was  brought  for  not  taking  proper  care 
of  a  horse,  which  the  defendant  had  hired  of  the  plaintiff.  At 
the  time  of  the  hiring,  the  following  memorandum  was  made: 
"Six  weeks  at  two  guineas,  William  Walton,  J."  Lord  Ellen- 
borough  held  it  to  be  a  contract  incomplete  on  its  face,  and  only 
conclusive  as  far  as  it  went.  He  admitted  evidence  showing  that 
the  defendant,  at  the  time  of  the  hiring,  agreed  to  be  responsible 
for  all  accidents,  but  refused  to  allow  any  evidence  to  be  given 
by  the  plaintiff  contradicting  the  terms  expressed.  This  case 
has  been  referred  to  a  great  many  times  by  the  courts  as  author- 
ity for  the  exception  last  suggested.  It  is  an  authority,  also, 
that  it  is  not  necessary,  in  order  to  exempt  the  case  from  the 
operation  of  the  general  rule,  that  the  writing  should  expressly 
and  directly  rebut  the  presumption  of  completeness.  Still  it 
must  be  in  such  a  shape  that  it  may  be  fairly  inferred  from  the 
face  of  it  that  something  has  been  omitted  therefrom.  Parties 
are  not  at  liberty,  in  such  a  case,  to  prove  generally  an  agree- 
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ment  made  by  parol^  and  rely  upon  it  as  a  ground  of  recovery. 
They  have  no  right  to  ignore  the  writing;  though  it  may  only  be 
fragmentary,  the  proof  must  be  confined  to  the  matter  omitted. 
The  court  in  the  case  under  consideration  had  no  right  to  charge 
the  jury  in  the  manner  it  did.  They  should,  in  case  the  writings 
showed  an  omission,  either  directly  or  by  fair  inference,  have 
been  instructed  to  find,  in  reference  to  the  matter  omitted,  what 
the  parties  intended  to  have  inserted  in  the  agreement.  Their 
parol  stipulations  were  of  no  consequence,  unless  they  intended 
to  include  them  in  the  writing,  and  i:nadvertently  had  failed  to 
do  so.  But  is  there  any  apparent  imperfection  in  the  writings? 
Taking  the  several  instruments  between  M.  B.  Bankin  and  the 
respondent  together,  and  they  show  beyond  question  that  the 
respondent  was  indebted  to  Rankin  in  the  sum  of  $2,300,  which 
appears  from  the  parol  evidence  to  have  been  a  balance  due  upon 
the  sale  of  the  farm  mentioned  in  the  writings  by  Rankin  to  the 
respondent;  that  the  respondent  agreed  that  if  Rankin  would 
receive  of  him  certain  stock,  grain,  and  personal  property,  to  the 
amount  of  the  indebtedness,  and  in  full  payment  thereof,  he 
would  guarantee  to  Rankin  the  title  to  the  stock,  grain,  and  per- 
sonal property;  that  he  would  let  him  have  entire  control  of  all 
the  proceeds  of  the  farm,  including  the  grain  already  sown,  and 
the  products  of  the  balance  of  the  farm,  except  the  small  lots  in 
connection  with  the  house,  in  all  seven,  not  including  the  barn, 
bat  also  to  have  the  use  of  all  farm  tools  on  the  farm  and  one 
span  of  horses  free  of  charge.  And  he  further  agreed  to  render 
to  Rankin  his  full  time,  and  that  of  his  son,  at  any  labor  Rankin 
might  direct,  for  the  term  of  twelve  months  from  the  ninth  day 
of  the  month  the  writings  bear  date,  Rankin  agreeing  to  allow 
and  famish  all  provisions  for  &mily  use  respondent  might  need 
daring  the  time.  I  am  unable  to  discover  any  ellipsis  in  the 
agreement.     It  appears  upon  the  face  of  it  complete. 

The  respondent's  counsel  argued  at  the  hearing  that  it  was  not, 
and  claimed  that  it  should  be  supplied  with  a  stipulation,  to  the 
effect  that  the  respondent  should  receive,  as  compensation  for  his 
and  his  son's  services,  |600.  The  contract  does  not  provide  for 
any  such  compensation  certainly,  nor  do  the  writings  indicate 
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that  he  was  to  receive  any;  the  inferenoe  dierefrom  is  that  the 
services  were  to  be  rendered  as  a  part  of  the  consideration  for 
the  acquittance  of  the  debt.  The  language  of  the  instrument 
signed  by  the  respondent  would  plainly  imply  that  The  last 
clause  thereof^  as  follows^  ''And  I  further  agree  to  render  to 
M.  B.  Rankin  my  full  time,  and  the  time  of  my  son  Robertes^ 
at  any  labor  he  may  direct^  for  the  term  of  twelve  months  from 
the  ninth  day  of  this  month/'  is  incapable^  as  I  view  it^  of  any 
other  construction.  It  is  equivalent  to  saying  that  in  addition 
to  what  he  had  already  promised  he  would  render  the  services. 
If  the  said  clause  of  the  instrument  had  been  to  the  effect  that 
respondent  would  render  to  Eankin  his  time,  and  that  of  his  son, 
in  accordance  with  their  parol  understanding,  evidence  would 
have  been  admissible  to  prove  what  that  understanding  was. 
But  there  is  nothing  on  the  face  of  the  writings  from  which  it 
can  be  inferred  that  they  are  incomplete  in  any  particular.  The 
respondent  was  particular  to  have  Rankin  sign  a  paper  to  the 
effect  that  he  would  allow  and  furnish  all  provisions  for  family 
use  respondent  might  need  for  the  twelve  months,  during  which 
the  labor  was  to  be  performed.  Why  did  he  neglect  to  have  it 
provide  compensation  for  his  and  his  son's  labor,  if  he  expected 
to  be  paid  therefor. 

The  theory  that  the  respondent  agreed  in  writing  to  render  to 
Rankin  his  full  time,  and  that  of  his  son,  for  twelve  months,  and 
did  not  include  therein  the  compensation  he  was  to  receive,  when 
he  expected  to  be  paid  a  compensation,  is  unreasonable.  If  he 
had  made  the  parol  agreement  he  claims  to  have  made,  by  whidi 
he  was  to  be  paid  for  his  and  his  son's  labor  $600,  why  did  he 
insert  the  clause  referred  to  in  the  writing  in  the  form  of  a  con- 
sideration for  the  relinquishment  of  a  debt?  If  he  had  merely 
contracted  with  Rankin  to  furnish  the  labor  at  a  stipulated  price, 
what  occasion  was  there  for  inserting  in  the  writing  what  appears 
there  in  regard  to  the  subject?  In  that  case  it  would  not  con- 
stitute a  consideration  for  the  cancellation  of  the  said  debt;  it 
would  be  an  independent  affiiir,  involving  a  simple  hiring  and 
agreement  to  pay  wages,  and  constitute  no  inducement  for  giving 
the  receipt,  acknowledging  paym^t  of  the  debt.    The  respond- 
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ent's  ooansel  insists  that  beoaase  it  was  provided  especially  in 
the  writings  executed. by  the  respondent^  that  Bankin  was  to 
have  certain  things  free  of  charge,  it  followed  that  the  other 
matters  were  not  to  be  free  of  charge.  But  I  do  not  think  that 
circumstance  in  this  case  argues  in  &vor  of  the  construction  con- 
tended for.  The  sentence  in  which  the  exemption  from  charge 
alluded  to  occurs  reads  as  follows:  ''But  also  to  have  the  use 
of  all  farm  tools  now  on  the  &rm  and  one  span  of  horses,  free 
of  charge/'  The  word  ''also''  must  be  regarded,  and  when  its 
meaning  "likewise"  is  considered,  it  puts  the  sentence  in  a 
difiPerent  light.  Likewise  to  have  the  use  of  the  farm  tools  and 
span  of  horses,  free  of  charge,  may  imply  that  the  other  things 
Bankin  was  to  have  in  the  transaction  were  to  be  free  of  charge. 
To  have  the  tools,  and  team  also,  ''in  like  manner,"  free  of 
charge,  does  not  certainly  tend  to  show  that  the  control  of  "the 
proceeds  of  the  farm,  including  the  grain  already  sown,  and  the 
products  of  the  balance  of  the  farm,"  and  the  full  time  of 
respondent  and  son,  were  not  to  be  free  of  charge,  any  more  than 
it  does  to  show  the  contrary.  But  we  must  look  to  the  general 
object  which  the  parties  had  in  view,  as  indicated  by  the  writ- 
ings, in  order  to  determine  what  they  intended. 

The  respondent  was  owing  Bankin  $2,300  for  the  fiirm,  and 
of  course  it  was  of  great  advantage  to  him  to  be  able  to  discharge 
the  debt  by  turning  out  stock  instead  of  paying  cash,  conse- 
quently he  was  willing,  if  Bankin  would  take  the  stock  in  satis- 
&ction  of  the  debt,  to  do  the  other  things  enumerated  in  the 
writing.  If  it  were  apparent  from  the  writing  that  respondent 
was  to  receive  compensation  for  the  labor,  the  writing  would  be 
incomplete,  and  the  matter  could  be  supplied  by  parol  proof. 
But  such  is  not  the  case.  Upon  the  face  of  the  writing  it  appears, 
inferentially  at  least,  that  the  labor  that  was  to  be  rendered  was 
intended  as  a  further  consideration  for  the  cancellation  of  the 
debt;  and  the  proof  of  the  parol  agreement,  whereby  Bankin 
was  to  pay  $600  therefor,  contradicted  the  terms  of  the  writing. 
The  proof  was  not  admissible,  and  the  Circuit  Court  committed 
error  in  admitting  it.  The  rule  that  parol  evidence  cannot  be 
admitted  for  such  purpose  is  a  wholesome  and  righteous  one, 
XV.  OB.-40. 
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aud  should  not  be  relaxed.  It  prevents  fraud  and  peijury.  We 
have  an  example  of  it  in  this  case. 

The  respondent  in  his  complaint  in  the  action^  which  he  veri- 
fied by  his  oath^  claimed  $100  for  the  use  of  the  team.  And  at 
the  trial  he  offered  to  testify  that  Bankin  was  to  pay  that  sum 
for  the  use  of  the  team^  when  the  writing  signed  by  him  stated 
expressly  that  the  use  of  the  team  was  free  of  chai^.  Such 
recklessness  deserved  severe  rebuke.  There  are  other  questions 
made  by  appellant's  counsel  as  to  alleged  errors  of  the  court  in 
reference  to  the  other  counts  in  the  complaint.  If  they  were 
found  to  have  been  well  taken^  we  would  have  to  remand  the 
case  for  a  new  trial.  This  is  the  second  time  it  has  been  here, 
and  I  think  the  interest  of  the  parties  and  the  community  demand 
that  a  quietus  should  be  put  to  any  further  litigation  of  the 
matter.  The  amount  of  the  judgment,  after  the  $600  for  the 
labor  is  eliminated  therefrom,  will  not  be  so  large  that  the 
law  will  concern  itself  about  it,  under  such  dicumstances  as 
mentioned. 

The  judgment  will  be  modified  so  as  to  make  it  $600  less  than 
the  amount  of  the  recovery. 

Strahan,  J.,  expressed  no  opinion  in  this  case* 


[Filed  JaniuuT  19, 1888.] 

MAGDALINE  EGGERTH,  v.  CASPER   EGGEBTH, 
Respondent. 

BnroBGB— Falsb  AoonsAJioire  ov  ADnuncBT.— Such  charges  according  to  the  set- 
tled law  of  this  court  eo titles  the  injured  x>art7  ito  a  divorce. 

Condonation— Effsot  of. ^Cohabitation  after  knowledge  of  such  ii^ary  is  aoon- 
donation  of  the  offense. 

CoMDONATXON— BsFETiTioif  OF  THE  Offensx. — Condonatlon  is  a  conditional  for- 
giveness of  the  offense,  the  condition  being  that  the  offanse  shall  not  be  repeated. 
If  repeated,  the  condonation  is  to  be  deemed  withdrawn  or  avoided,  and  the 
party  may  rely  upon  the  facts  alleged  to  have  been  condoned. 

Ddtbiot  Attobxvzt — Pleading. — In  a  suit  for  a  divorce,  when  the  district 
attorney  intervenes  in  behalf  of  the  State  and  files  a  pleading  therein,  sach 
pleading  is  governed  by  the  same  rules,  so  far  as  applicable,  by  which  tbo 
defendant's  pleading  is  governed. 
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Answxb— Bas  to  Suit.  — To  render  any  of  the  mattem  enumerated  in  BubdiTision 
4  of  section  498,  Hill's  Code,  available  as  a  bar  to  plaintiff's  suit,  the  answer 
mnst  expressly  "admit  the  charge,"  and  they  cannot  be  Joined  in  an  answer 
which  denies  aU  of  such  charges. 

Dbkubbeb — AssoBsioNB  BT,  MOT  ENOuaH. — For  the  pnrpoees  of  the  suit,  all  facta 
well  pleaded  are  admitted  by  a  demurrer;  but  such  admission  is  not  enough 
under  this  section.    The  adndssiona  required  must  be  by  answer. 

Appeal  from  Umatilla  County.    Eeversed. 

Tustin  &  Leasure,  and  Bamsey  &  Bingham^  for  Appellant. 

Bailey  &  Battery,  for  Bespondent. 

Stbahan,  J. — The  plaintiff  oommenced  this  suit  against  the 
defendant  for  a  divorce  on  the  ground  of  cruelty.  The  particu- 
lar acts  constituting  cruelty  allied  in  the  complaint  are  sundry 
accusation  of  adultery  against  the  plaintiff^  which  are  allied  to 
have  been  false.  The  defendant  answered  the  complaint^  and 
denied  the  material  allegations  thereof;  allied  condonation  of 
the  grievances  mentioned.  He  also,  by  way  of  recriminatory 
charge,  allies  that  the  plaintiff  was  guilty  of  the  crime  of 
adultery  committed  with  one  Kemper,  and  also  with  one  Wal- 
pers.  The  reply  denies  the  affirmative  matter  in  the  answer. 
The  district  attorney  under  the  statute  intervened  and  filed  an 
answer  of  similar  import  to  the  one  filed  by  the  defendant,  and 
thereafter  conducted  the  defense  in  behalf  of  the  State. 

The  cause  being  at  issue,  was  referred  to  B.  J.  Slater,  to  take 
the  evidence  and  report  his  findings  of  fact  and  law  therein. 
The  referee's  findings  fully  sustain  the  all^ations  of  the  com- 
plaint; but  the  district  attorney  excepted  to  the  same,  and  the 
court  sustained  the  exceptions  and  dismissed  the  suit.  From 
this  decree  this  appeal  is  taken. 

1.  The  fact  that  at  various  and  sundry  times  the  defendant 
made  the  accusations  against  the  plaintiff  allied  in  the  com- 
plaint, is  admitted  in  the  evidence  and  clearly  established  by  the 
plaintiff.  This,  according  to  the  settled  law  of  this  court,  enti- 
tles the  plaintiff  to  a  divorce,  unless  her  right  thereto  is  defeated 
by  the  affirmative  matters  pleaded  in  the  answers. 

2.  The  acts  of  condonation  relied  upon  are  sufficient  to  defeat 
the  plaintiff's  right,  unless  the  effect  thereof  be  avoided  by  the 
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subsequent  matter  relied  upon  by  the  plaintiff.  Condonation  is 
a  conditional  forgiveness^  the  condition  being  that  the  ofifense 
shall  not  be  repeated.  If  the  charge  or  offense  be  repeated,  then 
the  condonation  is  to  be  deemed  withdrawn  or  avoided^  and  the 
plaintiff  may  avail  herself  of  the  facts  alleged  to  have  been  con- 
doned, just  as  if  no  condonation  had  occurred.  In  this  case  the 
defendant  did  repeat  the  charges  after  the  acts  of  condonation, 
and  thus  barred  himself  of  the  right  to  rely  upon  them  in  this 
suit 

3.  When  the  district  attorney  intervenes  in  behalf  of  the 
State  in  a  suit  for  a  divorce,  and  files  a  pleading  therein,  such 
pleading  is  to  be  governed  by  the  same  rules,  so  far  as  appli- 
cable, by  which  the  defendant's  pleading  is  governed.  There- 
fore, to  bar  the  plaintiff's  suit  by  affirmative  matter  under 
subdivision  4  of  section  498,  Hill's  Code,  such  answer  must 
"admit  the  charge." 

The  special  defenses  provided  for  in  this  section  are  only 
available  when  the  answer  expressly  admits  the  charges  in  the 
complaint  {Rice  v.  Rice^  13  Or.  337),  and  cannot  be  joined  in  an 
answer  which  denies  all  of  such  charges.  For  the  purposes  of 
the  suit  a  demurrer  admits  all  facts  which  are  well  pleaded  in 
the  pleading  demurred  to;  but  in  Rice  v.  Rtce,  supraj  this  court 
held  that  such  admission  must  be  by  answer,  and  therefore  a 
demurrer  did  not  present  the  special  defense  in  that  case  that  the 
suit  had  not  been  commenced  within  one  year  after  the  right 
accrued.  This  view  renders  unavailable  in  this  case  the  specaal 
matter  relied  upon  by  the  defendant  as  well  as  the  State. 

The  decree  of  the  court  below  will  therefore  be  reversed^  and 
a  decree  entered  here  allowing^  the  plaintiff  a  divorce. 
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MAETHA   JENNINGS,   Appeulant,   v.   JOHN   W. 
MELDRUM,  Bespondeni. 

Plbaddto— EyiDiNOB.^In  an  action  to  recover  damages  for  a  treepaas  alleged  to 
have  been  committed  on  the  aonth  half  of  a  certain  land  claim,  evidence  of  the 
wrong  most  be  confined  to  the  particular  tract  of  land  deflcribed  in  the 
complaint. 

EviDSNCE— TiTLB  BT  Advebsb  PofSBEBSioN.  —  In  Buch  casc,  it  is  not  competent  to 
prove  title  to  another  parcel  of  land  ontaide  of  the  lines  of  the  particular  dona- 
tion claim,  by  proving  an  adverse  possession  for  more  than  ten  years  next  before 
the  commencement  of  the  suit. 

EtiDEKOE— Pleadino. — Where  the  plaintiff  by  her  pleading  limited  her  claim  to 
the  south  half  of  the  donation  land  claim  of  herself  and  husband,  it  is  not  com- 
petent to  prove  a  trespass  committed  on  the  Binearson  donation  chum,  though 
the  plaintiff  may  have  acquired  a  title  to  the  particobur  place  where  the  trespaai 
was  committed  by  adverse  possession. 

Appeal  firom  Clackamas  County.    Affirmed. 

A.  L.  Frassier,  for  Appellant. 

Johnson,  McOowan  &  Idlenum,  for  Bespondent. 

Stbahan^  J. — This  is  an  action  to  recover  damages  for  an 
allied  trespass  committed  on  293.06  acres  of  land  in  Clack- 
amas County,  being  the  donation  land  claim  of  Berryman 
Jennings  and  Martha  Jennings^  his  wife;  the  south  half  of 
aaid  donation  land  claim  having  been  duly  set  apart  by  the 
proper  authorities  of  the  United  States  to  this  plaintiff,  said 
dividing  line  bearing  north  65  degrees  east;  the  north  half 
being  allotted  to  Berryman  Jennings,  and  the  south  half  to 
the  plaintiff.  The  answer  denied  the  all^ations  of  the  com- 
plaint, and  then  pleaded  title  to  the  looua  in  quo  in  the  wife 
of  the  defendant  Greorgia  P.  Meldrum,  and  that  the  same  was 
a  part  of  the  donation  land  claim  of  Peter  M.  Einearson  and 
wife,  which  adjoins  the  donation  land  claim  of  Jennings  and 
wife  on  the  south.  The  reply  denied  that  said  premises  were 
a  part  of  the  Einearson  donation  land  claim,  and  repeated  that  it 
was  a  part  of  the  Jennings  donation  land  claim,  and  then  alleged 
that  the  plaintiff  had  ^'been  in  the  actual,  adverse,  and  exclusive 
possession  of  the/arm  from  the  year  1851  until  the  time  she  was 
dispossessed  by  the  defendant,  as  set  forth  in  the  complaint.'' 
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Upon  the  trial  the  defendant  had  a  judgment  in  his  favor, 
from  which  the  plaintiff  has  appealed,  and  assigned  various 
errors;  but  these  errors  all  relate  to  the  rulings  of  the  court  in 
excluding  evidence  designed  to  prove  an  adverse  possession  for 
more  than  ten  years,  and  the  refusal  of  the  court  to  give  to  the 
juiy  the  instructions  asked  by  the  plaintiff  on  that  subject.  The 
plaintiff  to  sustain  the  issues  on  her  part  read  to  the  jury  without 
objections  her  patent  to  the  donation  land  claim  of  B.  Jennings 
and  wife,  and  then  gave  evidence  tending  to  prove  that  the 
exterior  lines  described  in  the  patent  included  the  locvs  in  quo. 
The  defendant,  on  his  part,  introduced  evidence  tending  to 
prove  that  the  alleged  trespass  was  committed  at  a  place  within 
the  exterior  lines  of  the  Rinearson  donation  land  claim.  The 
plaintiff's  counsel  asked  Colonel  Jennings  a  question  as  to  the 
adverse  possession  of  the  locus  in  quo  by  the  plaintiff,  and  also 
asked  the  court  to  instruct  the  jury  on  the  same  subject,  all  of 
which  were  refused  by  the  court,  to  which  exceptions  were  duly 
taken.  These  exceptions  cannot  be  sustained,  for  the  reason 
that  the  plaintiff  has,  by  her  pleadings,  limited  her  claim  to 
the  south  half  of  the  donation  land  claim  of  herself  and  hus- 
band, and  even  though  the  plaintiff  might  be  able  to  prove 
title  to  a  portion  of  the  Rinearson  donation  claim^  acquired  by 
adverse  possession,  she  had  precluded  herself  from  doing  so  by 
her  pleadings. 

By  her  complaint,  the  inquiry  is  expressly  limited  to  the 
south  half  of  the  donation  claim  of  herself  and  husband,  thus 
making  the  contention  practically  one  of  boundary.  If  the 
plaintiff  had  described  the  locus  in  quo  in  her  complaint,  and 
averred  title  in  herself,  and  the  wrong  committed  by  the  defend- 
ant, there  is  no  doubt  her  title  might  have  been  established  by 
showing  an  adverse  possession  for  ten  years  or  more.  But  it 
was  not  competent  to  prove  title  to  land  not  described  in  the 
complaint  by  showing  an  adverse  possession  for  the  time 
required  by  the  statute,  or  otherwise.  Such  evidence  was  not 
relevant  to  the  issue.  If  the  locus  in  quo  was  within  the  exterior 
lines  of  the  Jennings  donation  claim,  the  plaintiff  proved  a  per- 
fect title  thereto  by  the  production  of  her  patent ;  if  without 
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those  lines^  the  evidence  was  irrelevant^  so  that^  in  any  event^ 
the  court  did  not  err  in  excluding  it. 

The  instructions  asked  were  properly  refused  for  the  same 
reasons.  There  was  therefore  no  error  committed  by  the  court 
below  in  the  trial  of  this  cause^  and  its  judgment  must  be 


affirmed. 


][FUedJanatr7  28,l888.] 

E.  G.  THOMPSON  et  al.,  Eespondenis,  v.  D.  COFF- 
MAN,  ET  AL.,  Appellants. 

BuzLDnia  CoimiAor-^BBEAOE.— Where  by  the  terms  of  a  bnilding  contract  the 
contractor  bonnd  himaelf  to  "  promptly  pay,  or  cauae  to  be  paid,  for  aU  materialB 
used  by  him  under  thid  contract,  and  for  all  labor  and  mechanical  workmanship 
performed  and  executed  in  the  coustmction  and  completion"  of  Bnch  bnilding; 
Ae2d,  that  a  failure  to  promptly  pay  or  cause  to  be  paid  for  any  such  work  or 
materials  constituted  a  breach  of  such  contract. 

CofHTBAcr— PABTIE8  NOT  NAMED  IN.— Where  the  contract  did  not  name  G.  or  N.  as 
parties,  but  they  signed  their  names  thereto  after  G.'s  signature,  who  was  men- 
tioned as  a  party,  and  then  T.  and  F.  signed  it ;  held,  that  0.  and  N.  thereby 
made  themselves  parties  to  the  contract  as  sureties  for  G. 

BuawiEB — Pabol  Evidbnge.— In  an  action  upon  a  written  contract,  it  may  be 
alleged  and  proven,  when  necessary,  that  one  or  more  of  such  parties  signed  said 
oontraot  as  surety. 

Appeal  from  Umatilla  County.    Affirmed. 

Wager  &  SIdpuxnih,  for  Appellants. 

Oox  &  Minor y  and  OoXy  Sndth  &  Teal,  for  Respondents. 

Strahan^  J. — This  is  an  action  to  recover  damages  for  a 
breach  of  a  building  contract,  signed  by  J.  J.  Goble,  as  princi- 
paly  and  D.  Coffinan  and  Thomas  Nye,  as  sureties.  It  appears 
from  the  complaint  that  on  the  fourteenth  day  of  June,  1886, 
the  plaintifis  entered  into  a  contract  with  J.  J.  Groble,  who  agreed 
to  furnish  all  of  the  materials  except  brick,  and  perform  all  the 
work  and  labor  in  the  erection  of  a  certain  building  in  Pendleton, 
Or^on,  for  which  the  plaintifis  were  to  pay  $6,460,  to  be  paid  in 
various  amounts  as  the  work  progressed.  To  secure  the  faithful 
performance  of  said  contract  on  the  part  of  said  Goble,  the  agree- 
ment sued  on  was  executed.    Said  agreement  contains,  amongst 
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Other  proviflioDs^  the  following:  "Said  party  of  the  first  part 
further  agrees  that  he  will  promptly  pay,  or  cause  to  be  paid^  for 
all  materials  used  by  him  under  this  contract,  and  all  labor  and 
mechanical  workmanship  performed  and  executed  in  the  con- 
struction and  completion  thereof;  and  that  contemporaneously 
with  the  execution  of  this  contract,  he  will  enter  into  a  bond  in 
amount  equal  to  entire  cost  of  building,  with  sureties  satis&ctory 
to  the  parties  of  the  second  part,  in  which  they  shall  bind  them- 
selves to  pay  all  claims  for  labor  and  materials  used  upon  said 
work,  in  such  time  as  to  prevent  any  liens  accruing  against  said 
work  or  building,  and  to  hold  said  parties  of  the  second  part 
harmless  against  any  such  claims  or  lien."  The  complaint 
assigns  as  breaches  of  this  part  of  the  contract  that  defendants 
did  not  pay  all  claims  for  labor  or  materials  used  upon  said 
building;  nor  was  any  other  bond  executed  to  the  plaintiff  to 
secure  them  against  default  on  the  part  of  the  defendants  in  per- 
forming the  covenants  of  said  contract ;  but  that  of  claims  justly 
incurred  for  labor  and  materials  used  upon  said  building,  the 
defendants  utterly  failed  and  neglected  to  pay  divers  thereof, 
amounting  to  the  sum  of  $1,473.71,  which  amounts  these  plaint- 
iffs were  compelled  to  pay,  and  did  thereafter  pay  for  items  too 
numerous  to  be  therein  particularly  set  forth,  on  or  before  the 
fifteenth  day  of  November,  1886. 

Judgment  appears  to  have  been  taken  against  Nye  for  want 
of  an  answer.  Gfoble  and  Coffman  demurred  to  the  complaint, 
but  their  demurrer  being  overruled,  they  filed  separate  answers. 
Coffman^s  denial  controverts  the  alleged  breaches.  Goble's  goes 
further,  and  in  addition  to  controverting  the  breaches  alleged  in 
the  complaint,  it  alleges  the  making  of  the  agreement,  that  he 
kept  and  performed  the  same  on  his  part,  in  every  particular, 
and  that  the  building  was  duly  accepted  by  the  plaintiffs.  The 
answer  contains  the  further  allegation  that  plaintifis  have  neg- 
lected and  omitted  to  pay  said  defendants  $2,088.23  of  the  con- 
tract price  for  erecting  said  building.  The  reply  denied  the 
new  matter  in  the  answer.  A  trial  before  a  jury  in  the  court 
below  resulted  in  a  verdict  and  judgment  in  &vor  of  the  plaint- 
ifis, from  which  this  appeal  is  taken. 
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Numeious  errors  are  assigned  in  the  notice  of  appeal ;  but 
we  are  relieved  of  the  necessity  of  noticing  any  of  said  alleged 
errors,  other  than  those  arising  on  the  matters  of  evidence  con- 
nected with  the  alleged  breaches  of  said  contract  by  the  defend- 
ants. No  part  of  the  charge  of  the  court  to  the  jury  appears  in 
the  bill  of  exceptions,  and  it  must  therefore  be  presumed  upon 
this  appeal  that  such  charge  was  in  every  particular  correct. 
The  fact  that  it  was  lost,  and  for  that  reason  does  not  appear, 
gives  rise  to  no  implication  that  it  was  erroneous. 

1.  The  error  principally  relied  upon  by  the  appellants  is  that 
no  breach  of  the  conditions  or  covenants  by  the  defendants  is 
shown.  That  to  constitute  such  breach,  for  which  Coffman,  a 
surety,  can  be  held  liable,  it  must  be  made  to  appear  that  claims 
existed  for  labor  and  materials  used  in  the  erection  of  said  build- 
ing ;  that  Goble  u^lected  to  pay  such  claims ;  and  that  such 
steps  were  thereupon  taken  under  the  statute  as  to  perfect  said 
liens  against  such  building.  That  as  against  the  defendant  Coff- 
man particularly,  if  the  plainti&  paid  any  claims  until  all  of  this 
had  been  done,  such  payments  were  voluntary  on  the  part  of  the 
plaintiffs,  and  that  such  facts  would  not  constitute  a  breach  of 
said  contract.  The  case  most  relied  upon  by  the  appellant  to 
sustain  his  contention  is  Simonson  v.  Thoriy  31  N.  W.  Rep.  861. 
In  that  case  the  agreement  provided  that  the  contractors  '^  would 
protect  said  Grant,  and  save  him  harmless  from  all  claims  and 
liens  for  labor  and  materials  contracted  by  them  on  said  build- 
ings.^'  The  contract  under  consideration  required  more  than 
this;  by  its  terms  the  contractor  was  bound  to  "promptly  pay, 
or  cause  to  be  paid,  for  all  materials  used  by  him  under  this  con- 
tract., and  all  labor  and  mechanical  workmanship  jierformed  and 
executed  iu  the  construction  and  completion "  of  said  building. 
The  part  of  said  writing  which  refers  to  the  accrual  of  liens,  and 
the  saving  of  the  party  of  the  "  second  part  harmless  against  any 
such  claims  or  liens,"  refers  entirely  to  what  was  agreed  to  be 
inserted  in  the  additional  agreement,  but  which  was  never 
executed.  The  agreement  sued  on  is,  undoubtedly,  broader  in 
its  terms,  and  more  comprehensive  in  its  scope  and  meaning  than 
the  additional  agreement  which  is  provided  for  therein;  and 
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inasmuch  as  the  contractor  elected  not  to  execute  the  additional 
agreement  which  he  obliged  himself  to  do,  this  one  must  be 
taken  as  the  measure  of  the  duties  and  responsibilities  of  the 
parties  to  it.  The  omission^  then,  of  the  contractor  under  the 
very  terms  of  the  agreement  to  promptly  pay  for  all  materials 
used  by  him  in  the  erection  of  the  building,  or  for  all  labor  or 
workmanship  in  the  construction  thereof,  constituted  a  breach  of 
said  agreement,  without  any  question  as  to  whether  said  claims 
had  become  liens  on  the  building  or  not.  It  is  not  disputed  but 
what  the  materials  and  labor  represented  by  the  amount  for  which 
a  recovery  was  had  were  such  as  are  contemplated  by  the  con- 
tract, and  for  which  Gbble  bound  himself  to  "promptly  pay"; 
or  if  it  were  controverted,  it  is  conclusively  settled  by  the  ver- 
dict, so  that  the  case,  in  any  view,  is  brought  within  the  terms  of 
the  contract  declared  upon. 

2.  Parties  to  cardr(u:i.  Counsel  for  the  appellant  insisted 
upon  the  ai^ument  here  that  the  contract  set  up  in  the  complaint 
failed  to  show  any  liability  on  the  part  of  the  defendant  Coffman ; 
that  he  was  in  no  sense  a  party  to  it ;  that  it  purported  to  be  a 
contract  between  Gk>ble  on  the  one  hand  and  Thompson  and 
Flack  on  the  other  ,*  and  that  it  was  of  such  a  nature  that  Coff- 
man could  not  become  a  party  either  as  principal  or  surety  by 
merely  signing  his  name.  It  is  true  that  the  contract  does  not 
name  Coffman  or  Nye  as  parties.  They  simply  signed  their 
names  to  the  writing  after  Goble's,  which  writing  does  not  other- 
wise appear  to  be  their  contract ;  and  their  signatures  are  followed 
by  the  names  of  the  other  parties  mentioned  in  said  agreement-. 
This  objection  presents  the  simple  question,  whether  or  not  such 
signing  made  them  parties  to  the  agreement,  and  we  are  of  the 
opinion  it  did.  In  Thomas  v.  Oumaer,  7  Wend.  43,  it  was  held 
that  where  an  agreement  between  two  persons,  perfect  in  all 
respects  as  between  them  as  the  sole  corUracting  parties,  was  signed 
by  them  and  a  third  person,  who  added  the  words  "as  security" 
to  his  name,  and  in  the  agreement  was  contained  a  clause  "we 
bind  ourselves,"  etc.,  U  vxis  held  that  the  third  person,  being  the 
second  signer,  was  the  surety  of  the  first  signer,  and  was  jointly 
bound  with  him  to.perform  the  stipulation  of  the  contract.    So  in 
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Ms  parte  FuUoriy  7  Cowen^  484,  where  an  appeal  bond  did  not 
oontaip  the  name  of  the  surety  in  the  body  of  the  bond  anywhere, 
bat  he  signed  and  sealed  it,  it  was  held  that  such  bond  was 
valid  and  binding  on  the  surety.  And  to  the  like  effect  is  Sheid 
V.  LdbshuUzy  51  Ind.  38;  BeOoni  v.  Freeborn,  63  N.  Y.  383. 

3.  It  is  alleged  in  the  complaint  that  Coffmau  and  Nye  signed 
said  writing  as  sureties  for  (Joble.  Within  the  rule  announced 
in  Thomas  v.  Oumaery  supra,  the  place  where  they  placed  their 
signatures  would  fix  their  relations  to  the  parties ;  but  without 
that,  and  where  the  capacity  in  which  parties  sign  an  agreement 
does  not  otherwise  appear,  it  may  be  alleged,  and  proven  by  parol. 
(Brandt  on  Suretyship,  §  17.)  This  construction  is  more  favor- 
able to  the  surety  ordinarily  than  to  treat  him  as  a  principal,  for 
the  reason  that  in  many  cases,  such  as  the  modification  of  the 
agreement  with  his  principal  without  his  consent,  laches,  and  the 
like,  he  may  be  entitled  to  his  discharge;  but  in  this  case  no  such 
conditions  are  shown  to  exist,  and  the  liability  of  the  surety  is 
co-extensive  with  that  of  the  principal,  under  the  terms ^of  the 
agreement  described  in  the  complaint. 

4.  There  are  some  other  assignments  of  error  in  the  notice  of 
appeal,  but  they  were  not  specially  insisted  upon  at  the  argument, 
and  they  do  not  seem  to  be  of  such  importance  as  to  require 
special  discussion.  We  have  examined  them,  however,  and  do 
not  find  that  any  of  them  can  be  sustained. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 


[FUed  January  80, 1888.] 

W.   K    MOOEE,   Appellant,   v.   JACOB   PRAZER, 

Eesponbent. 

PnsGEASBB  AT  FoBSGLosoBB  Saub— EYZDZircB.— The  title  of  a  pnrohaBer  at  a 
foreeloexire  sale,  who  is  a  stranger  to  the  decree,  may  be  proren  by  the  deeree 
the  order  confirming  the  sale,  and  the  aheriff's  deed. 

PucADXNa— Eteds^^ob — Yabianoe.— An  aUegation  of  apnrohaeer  at  a  forecloenre 
Bale  that  the  mortgage  was  given  to  the  board  of  oommiBsioners  for  the  sale  of 
■ohool  lands,  etc,  and  thereafter  foreclosed,  is  sustained  by  proving  a  deeree  in 
faTor  of  the  State  of  Oregon  foreclosing  the  same  mortgage,  and  sooh  yariance 
is  not  material. 
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EQmxABLi  EaxosnL — Lioal  TxTLB.~In  an  action  at  law  to  reooTer  poiceaion 
of  real  property,  an  equitable  estoppel  cannot  prevail  against  the  legal  title.  The 
eqnity  conld  only  be  brought  before  the  coort  in  snoh  case  by  croaB-bill,  ae  pro- 
Tided  in  section  881  of  Hill's  Code. 

Appeal  from  Umatilla  County.    Affirmed. 

Tuatin  &  Leaaurey  and  Bamaey  &  Binghamj  for  Appellant 

Bailey  &  BaUery,  and  Ooz  &  Minor,  for  Bespondent. 

Strahak^  J. — This  is  an  action  of  ejectment,  brought  to 
recover  certain  real  property  situate  in  the  city  of  Pendleton. 
Both  parties  claim  title  through  James  M.  Moore,  the  plaintiff 
by  quit-claim  deed  dated  October  30,  1886,  and  duly  recorded 
in  said  county  of  Umatilla  on  November  1,  1886.  The  defend- 
ant claims  through  a  decree  of  foreclosure  of  a  mortgage,  which 
decree  was  entered  by  default  in  the  Circuit  Court  of  Umatilla 
County,  Oregon,  on  the  twenty-third  day  of  October,  1876. 
The  mortgage  allied  to  have  been  foreclosed  by  this  decree  was 
dated  October  27,  1871,  and  made  by  James  M.  Moore  and 
wife  to  the  board  of  commissioners  for  the  sale  of  school  lands 
and  the  management  of  the  common  school  fund,  to  secure  the 
payment  of  a  note  for  six  hundred  dollars,  money  borrowed  from 
said  board  by  Moore.  The  mortgage  covers  the  lots  in  contro- 
versy in  this  action.  It  seemed  to  be  conceded  upon  the  argu- 
ment that  if  the  decree  of  foreclosure  was  sufficient,  and  that 
said  mortgage  was  foreclosed  by  said  proceeding,  the  defendant 
through  mesne  conveyances  has  succeeded  to  all  the  interest 
James  M.  Moore  had  in  said  premises  at  the  time  of  the  execu- 
tion of  said  mortgage.  This  state  of  the  record  presents  the 
question,  what  must  a  stranger  to  a  decree  who  purchases  real 
property  sold  by  virtue  thereof  prove  in  order  to  sustain  his 
title  to  such  property. 

1.  The  general  rule  in  such  case  is  that  the  purchaser  depends 
on  the  judgment,  the  levy,  and  the  deed.  All  other  questions 
are  between  the  parties  to  the  judgment  and  the  officer. 
(PfdUips  V.  Coffee,  17  111.  154.)  By  the  statute  of  this  State, 
and  the  practice  under  it,  this  rule  is  modified  in  two  particu- 
lars: Urst,  the  sale  must  be  confirmed  before  the  deed  can  be 
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ezecated;  and  second,  in  case  of  forecloeare  proceedings^  no  levy 
is  necessary.  The  execution  in  such  case  is  special,  and  directs 
the  sale  of  the  particular  property,  so  that  the  title  of  the  pur- 
chaser takes  e£fect  by  relation  as  of  the  date  of  the  mortgage 
against  all  parties  to  the  suit,  thus  defeating  all  intermediate 
convejrances  and  encumbrances.  So  it  was  said  in  (Xoud  v.  IX 
Dorado  Go.  12  Cal.  128,  the  purchaser  rests  for  title  upon  the 
judgment,  execution,  levy,  sale,  and  deed,  and  he  need  show  no 
more  to  entitle  him  to  whatever  rights  the  defendant  in  execu- 
tion had  in  the  property  sold;  and  the  same  rule  is  announced 
in  Clark  v.  Lodkwood,  21  Cal.  220.  In  Biddle  v.  Busk,  27 
Tex.  675,  it  is  said  that  a  purchaser  at  a  sheriff's  sale  is  bound 
to  show  only  a  valid  judgment,  execution,  and  sheriff's  deed ; 
tmd  although  the  levy  be  shown  by  the  execution  to  have  been 
defective,  that  is  but  an  irregularity  of  the  officer,  which  will 
not  defeat  the  title  of  the  purchaser  if  he  is  otherwise  without 
&ult.  So  it  was  said  in  OarpenJter  v.  Doe,  2  Ind.  465,  that  a 
purchaser  at  a  sheriff's  sale  is  bound  only  to  show  the  judgment 
of  a  competent  court,  an  execution  warranted  by  the  judgment, 
and  a  sale  and  deed  under  it.  And  the  same  principle  is  stated 
in  Orcme  v.  Hardy,  1  Mich.  56;  Shafer  v.  BoUmder,  4  Iowa, 
201;  Gr^h  v.  Bogert,  18  How.  158;  Laudes  v.  Perkins,  12 
Mo.  329;  BuUerfidd  v.  TTo&A,  21  Iowa,  97;  Votes  v.  St.  John, 
12  Wend.  74. 

2.  But  counsel  for  appellant  further  claim  that  inasmuch  as 
the  defendant  has,  by  his  answer,  in  addition  to  pleading  title  in 
himself,  gone  further  and  undertaken  to  set  out  how  he  deraigns 
title,  he  is  bound  to  prove  a  title  deraigned  in  the  particular 
manner  allied  in  his  separate  answer.  All  of  this  separate 
answer  was  redundant.  It  states,  in  effect,  that  James  M. 
Moore  was  the  owner  of  the  property  in  controversy  on  the  27th 
of  October,  1871 ;  that  he  borrowed  of  the  common  school  fund 
from  the  State  six  hundred  dollars,  and  that  on  said  day  he 
executed  and  delivered  to  the  board  of  commissioners  for  the 
sale  of  school  lands  and  the  management  of  the  common  school 
fund  a  mortgage  covering  said  property ;  that  said  mortgage  was 
duly  foreclosed  by  suit,  and  the  property  sold  on  an  exeQution 
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issued  on  said  decree,  from  which  source  the  defendant  derived 
title  through  mesne  conveyances.  The  decree  offered  in  evidence 
was  one  given  in  a  suit  wherein  the  State  of  Oregon  was  the 
plaintiff  and  the  said  James  M.  Moore  and  wife  were  the 
defendants,  foreclosing  the  said  mortgage.  The  plaintiff  objected 
to  this  decree,  but  his  objections  were  overruled,  and  an  excep- 
tion taken.  Counsel  for  appellant  contend  that  this  decree  does 
not  tend  to  prove  the  all^ations  contained  in  the  separate 
answer  of  defendant,  showing  how  his  title  was  derived ;  that  to 
sustain  his  allegations,  the  defendant  must  produce  a  decree  in  a 
suit  brought  in  the  name  of  the  board  of  commissioners,  to  whom 
said  note  and  mortgage  were  made  payable,  foreclosing  said 
mortgage.  It  will  be  observed  that  the  defendant's  answer  do^ 
not  allege  in  whose  name  said  suit  was  prosecuted.  • 

The  practice  in  such  foreclosure  suits  does  not  seem  to  have 
been  uniform.  Sometimes  these  suits  have  been  brought  in  the 
name  of  the  State  {Ison^s  Appeal,  6  Or.  465) ;  in  other  cases 
they  were  prosecuted,  not  in  the  name  of  the  State  (Hdzarirs 
Appeal,  9  Or.  366),  but  presumptively  in  the  names  of  the  per- 
sons composing  the  board  in  their  official  capacity.  But  in 
either  event,  the  legal  effect  of  the  proceedings  would  be  the 
same;  the  mortgage  would  be  foreclosed,  and  a  sale  under  the 
decree  would  divest  all  interest  of  the  mortgagor  and  transfer  it 
to  the  purchaser.  The  supposed  variance,  if  it  existed,  would 
not  be  material.  The  plaintiff  could  not  have  been  mbled  by  it, 
nor  did  he  allege  that  he  had  beeu  so  misled,  nor  did  he  offer 
any  proof  on  that  subject.  Had  he  made  the  necessary  proof  on 
the  subject  in  the  court  below,  that  court  would  have  ordered 
the  pleading  to  be  amended  on  such  terms  as  would  have  been 
just.  In  the  absence  of  such  proof,  it  was  the  duty  of  the  court 
to  treat  the  allied  variance  as  immaterial.  (Code,  §  96.)  But 
when  the  defendant  pleaded  title  in  himself,  he  did  all  that  was 
necessary  for  him  to  do.  (Code,  §  319.)  All  beyond  that  was 
redundancy,  and  no  doubt  would  have  been  stricken  out  by  the 
court  on  motion.  It  was  only  repeating  in  another  form  what 
had  been  already  fully  presented  in  the  preceding  part  of  the 
answer.    It  was  an  attempt  to  plead  the  evidence  which  the 
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pleader  considered  tended  to  prove  plaintiff^s  title.  Bat  there 
is  still  another  conclusive  ansv^er  to  the  plaintiff^s  exception  on 
this  point.  If  the  mortgage  were  excluded,  there  is  still  enough  . 
remaining  to  establish  the  defendant's  title  under  the  rule  pre- 
viously stated.  The  decree  in  favor  of  the  State  was  for  the 
recovery  of  money,  and  it  took  effect  upon  the  interest  of  James 
M.  Moore  in  the  real  estate  in  controversy  from  the  time  it  was 
docketed,  and  an  execution  issued  on  said  decree,  and  a  sale  by 
virtue  thereof,  would  vest  in  the  purchaser  all  the  interest  the 
defendant  therein  then  had  in  said  property,  without  r^ard  to 
the  mortgage.  In  no  view  of  the  subject,  therefore,  is  there  any 
ground  for  the  plaintiff^s  contention. 

3.  We  have  not  found  it  necessary  to  consider  the  doctrine  of 
equitable  edoppel,  as  sought  to  be  applied  by  the  defendant  in 
this  case,  further  than  to  say  that  the  same  could  not  be  made 
available  in  a  court  of  law  to  defeat  a  purely  l^al  title.  To 
enable  the  court  to  consider  a  purely  equitable  title,  or  any  facts 
which  in  equity  subordinate  a  l^al  title,  and  give  the  defendant 
the  better  right  by  reason  of  his  superior  equity,  the  same  must 
be  brought  before  the  court  by  cross-bill,  as  provided  in  section 
381  of  the  Code.  This  the  defendant  did  not  do,  nor  was  it 
necessary.    His  defense  was  complete  at  law. 

These  conclusions  are  decisive  of  every  question  in  this  case, 
and  require  an  affirmance  of  the  judgment  of  the  court  below, 
and  it  is  so  ordered. 


[Filed  January  80, 1888.  J  [W  ^\ 

MARY    J.    MOONEY,    Respondent,   v.    GEORGE  W.     ^~" 
HOLCOMB,  Appellant. 

JiTZDXNCB,  But— Wren  Pbopuoed. — Where  the  evidence  ofibred  clearly  establiahed 
the  mistake  alleged,  and  was  uncontradicted,  and  the  record  disclosed  this  to 
have  been  admitted  by  the  original  parties  to  the  tranflaotion,  heldt  that  the 
failure  to  caU  such  parties  as  witnesses  did  not  infringe  the  rule  that  the  best 
evidence  must  be  produced. 

Appeal  from  Clackamas  County.    Affirmed. 
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C  2>.  ik  D.  C.  LaJUmreUe^  for  Appellant. 
Johnson,  MoCowan  &  Idleman,  for  Respondent. 

LoBD^  C.  J. — This  is  a  suit  to  reform  oertain  deeds,  on  the 
ground  of  mistake  in  the  description.  The  facts  are  stated  in 
Holeomb  v.  Mooney,  13  Or.  603,  and  for  the  purposes  of  this 
case  it  is  not  necessary  to  restate  them.  The  onlj  dispute  is  as 
to  the  true  course  of  the  line  between  the  two  tracts  of  land. 
The  deeds  all  mention  the  line  as  south  65  degrees  east,  when 
the  plaintiff  claims  that  the  line  should  be  66  d^rees  east^ 
which  would  include  the  tract  of  land  in  controversy.  It  is 
not  disputed  but  that  the  evidence  which  preceded  the  execu- 
tion of  the  deeds  showed  that  the  parties  intended  to  convey  and 
receive  the  identical  land  which  is  the  subject-matter  of  this  liti- 
gation, and  that  the  description  in  the  deeds  does  not  conform  to 
the  original  memorandum  furnished  for  the  purpose  of  properly 
describing  the  property ;  nor  does  there  seem  to  be  any  room  for 
controversy  on  this  point.  Looking  at  the  evidence,  it  is  beyond 
doubt  that  the  line  actually  run  and  surveyed  is  as  allied,  and 
included  the  loaua  in  quo. 

The  mistake  arose  out  of  the  original  deed  given  by  Miss 
Paddock  to  her  sister  Mrs.  Dedman,  and  the  only  real  question 
here  is  whether  it  conforms  to  the  intentions  of  the  parties.  It 
seems,  however,  that  Miss  Paddock  did  not  testify  at  the  trial, 
or  her  sister,  and  the  counsel  claims  because  of  the  failure  to  pro- 
duce them  and  require  them  to  testify  that  there  was  in  this 
circumstance  the  holding  back  of  evidence  which  raises  a  pre- 
sumption against  the  plaintiff.  He  assumes  that  the  testimony 
of  these  parties  as  to  the  property  intended  to  be  conveyed  would 
be  the  higher  evidence,  and  that  their  failure  to  testify  raises  tb6 
presumption  of  our  statute  that  such  "higher  evidence  would  be 
adverse  from  the  inferior  being  produced."  (HilPs  Code,  subd.  6, 
§  776.)  Now  the  record  discloses  that  Miss  Paddock  admitted 
the  mistake  in  her  deed,  and  made  no  defense,  and  the  same  is 
true  as  to  Mrs.  Dedman;  that  the  surveyor  at  their  instance  and 
for  the  purpose  of  furnishing  a  description  of  the  land  to  be  con- 
veyed, actually  run  the  line  as  allied,  aided  and  assisted  by  the 
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husband  of  Mrs.  Dedman^  and  made  a  memorandum  thereof,  to 
be  used  by  the  scrivener  who  should  write  the  deed ;  that  the 
scrivener  drew  the  deed  at  his  office,  and  did  not  incorporate  the 
description  as  given  to  him,  but  by  some  inadvertence  or  over- 
sight made  the  mistake  referred  to.  And  what  is  more,  both 
parties  acted  upon,  took  possession  of,  and  held  the  lands,  not 
according  to  the  mistaken  description  in  the  deed,  but  as  they 
intended  and  supposed  had  been  conveyed  as  given  in  the 
memorandum.  One  built  a  house  upon  the  disputed  tract,  and 
in  sight  of  the  residence  of  the  other  party ;  and  all  the  acts  done 
after  the  execution  of  the  deed  and  circumstances  connected 
therewith  are  irreconcilable  with  the  description  in  the  deed,  and 
show  more  plainly  and  decisively  what  the  parties  understood 
and  meant  to  ^nvey  and  receive  than  any  mere  declaration  of 
the  parties  as  to  their  intentions. 

Acts  are  ofl;en  more  decisive  of  the  intent,  or  what  was  sup- 
posed to  have  been  intended,  than  any  declarations  could  possibly 
effect;  and  here,  not  only  what  preceded,  but  what  followed  the 
execution  of  the  deed  are  only  consistent  with  including  the  land 
in  dispute  in  such  description.  There  is  not  an  iota  of  testimony 
to  the  contrary,  nor  is  the  testimony  given  involved  in  any 
doubt  that  the  description  as  alleged  is  not  the  true  description, 
nor  is  it  disputed  but  what  the  proof  shows  that  the  line  run  by 
the  surveyor  is  the  line  intended  to  be  the  one  used  in  such 
description.  It  is  only  said,  while  your  evidence  shows  there 
was  a  mistake,  and  we  have  no  testimony  to  contradict  it,  no 
matter  how  well  the  judicial  mind  may  be  satisfied  of  its  truth, 
yet  unless  Miss  Paddock  will  come  on  the  witness-stand  and 
swear  that  there  was  such  a  mistake,  then  the  evidence  is  worth- 
less by  reason  of  the  presumption  evoked.  As  we  have  shown, 
the  record  taken  in  all  its  parts  shows  this  as  conclusively  as  it 
is  possible  for  evidence  to  do,  and  that  much  of  it  was  a  part  of 
the  transaction  itself,  and  was  not  a  substitution  of  inferior  evi- 
dence, or  even  a  selection  of  weaker  instead  of  stronger  proof; 
which  is  said  not  to  be  an  infringement  of  the  rule  that  the  best 
evidence  must  be  produced. 

It  is  admitted  that  the  non-production  of  evidence  clearly 
XV.  Ob. -41. 
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within  the  power  of  a  party  creates  a  strong  presumption  that, 
if  produced,  it  would  be  against  him.  Our  Code  provides,  "  that 
if  the  weaker  and  less  satisfactory  evidence  is  oflFered,  when  it 
appears  that  stronger  and  more  satisfactory  was  within  the  power 
of  the  party,  the  evidence  offered  should  be  reviewed  with  dis- 
trust.'^ (HilPs  Code,  §  845,  subd.  7.)  But  that  is  not  this  case, 
much  less  the  presumption  invoked  by  the  subdivision  of  the 
section  cited  by  counsel  and  already  referred  to. 
The  decree  must  be  affirmed. 


[Fifed  Janiuury  SI,  188S.] 

J.  Q.  SHIRLEY,   Respondent,   v.   CHARLES   GOOD- 
NOUGH  ET  AL.,  Appellants. 

Account — Pabtibs  Lzablb  to. — Partners,  joint  tenants,  and  tenants  m  common 
are  aU  bound  to  account  with  each  other  in  relation  to  the  common  or  joint 
property. 

Costs — Ytjvd  inGoubt. — When  the  parties  acted  in  good  faith,  and  the  suit 
iuTolvcd  the  settlement  of  accounts  and  the  disposition  of  property  in  which 
they  were  aU  interested,  the  costs  wore  directed  to  be  paid  out  of  the  fund  in 
court. 

Appeal  from  Union  County.    Affirmed. 

R.  EaJdUj  and  L,  B.  Cox,  for  Appellants. 

BahcTy  Shdton  &  Bakery  and  Bamaey  &  Bingham,  for  Re- 
spondent. 

Strahan,  J. — The  object  of  this  suit  is  for  an  accounting 
between  the  parties  as  partners,  and  for  the  dissolution  of  said 
alleged  partnership  and  the  settlement  of  its  affairs.  The  plaint- 
iff alleges  in  substance  that  in  April,  1884,  he  was  the  owner  of 
a  stallion  called  "  Iron  Duke,"  of  the  value  of  $1,200,  and  at  said 
time  sold  one  fourth  thereof  to  each  of  the  defendants,  and  that 
they  then  entered  into  an  agreement  to  keep  said  horse  as  part- 
ners, sharing  the  profits  and  losses  according  to  the  respective 
interests  in  the  property.    The  complaint  shows  that  the  busi- 
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ness  of  the  firm  extended  during  the  seasons  of  1884  and  1885, 
and  that  large  profits  accrued  to  said  firm  in  the  course  of  said 
business.  Each  of  the  defendants  answered  separately,  deny- 
ing the  existence  of  any  partnership,  and  alleging  that  each  of 
them  purchased  a  one-fourth  interest  in  "Iron  Duke"  for  their 
own  use,  and  thereby  became  joint  owners  with  the  plaintiff; 
but  that  "Iron  Duke"  might  extend  his  jurisdiction  beyond  the 
pastures  of  his  owners,  and  that  in  each  instance  of  that  kind  a 
charge  of  $25  should  be  made.  That  in  April,  1886,  the  plaintiffi 
unlawfully  and  wrongfully,  and  without  appellant^s  consent,  took 
"Iron  Duke"  away  from  Groodnough's  ranch  and  removed  him 
from  the  State,  and  kept  him  away  during  the  season  of  1886,  to 
the  damage  of  Goodnough  m  the  sum  of  $250  and  of  Halley  in 
the  sum  of  $500.  The  new  matter  in  the  answers  was  denied 
by  the  replies.  The  cause  was  then  referred  to  T.  H.  Crawford, 
Esq.,  to  take  the  evidence  and  report  the  same  to  the  court  with 
his  findings  of  facts  and  law,  which  report  was  in  all  things 
approved  and  confirmed  by  the  court,  and  a  decree  entered 
thereon  in  favor  of  the  plaintiff  and  against  Groodnough  for 
$332.70,  and  against  Halley  for  $374.95,  from  which  decree 
both  defendants  have  appealed. 

The  evidence  submitted  leaves  the  question  in  some  doubt 
whether  these  parties  were  partners  in  the  business  described  in 
the  complaint,  or  were  simply  tenants  in  common  in  "Iron 
Duke";  but  I  do  not  deem  this  circumstance  material.  They 
are  bound  to  account  with  each  other,  whether  they  were  part- 
ners, joint  tenants,  or  tenants  in  common.  (1  Story's  Equity 
Jurisdiction,  §  466 ;  Dyckman  v.  Valierdey  42  N.  Y.  549 ;  Earley  v. 
Friendy  16  Gratt.  21 ;  Wrighi  v.  WrigUj  1 3  Allen,  207 ;  Goodenoio 
V.  Evoer,  16  Gal.  461 ;  Darden  v.  Cooper y  7  Jones,  201.)  This  view 
of  the  law  disposes  of  the  principal  contention  of  the  appellants  in 
this  court.  My  first  impression  was  to  exclude  from  the  account 
the  plaintiff's  charges  for  expenses  incurred  in  taking  "Iron 
Duke"  to  Montana  and  return ;  but  a  careful  re-examination  of 
the  evidence  satisfies  me  that  the  defendants  assented  to  it,  and  if 
they  did  they  ought  to  bear  their  proportion  of  the  necessary 
expenditure. 


15  6M 

16  2n 

15*  3d5 
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The  decree  will  therefore  be  affirmed ;  bat  inasmuch  as  the 
parties  all  seem  to  have  acted  in  good  faith  in  this  case,  and  the 
suit  involves  the  settlement  of  accounts  and  the  disposition  of 
property  in  which  they  arc  all  interested,  we  have  concluded  to 
direct  that  neither  party  shall  recover  costs  against  the  other,  but 
that  the  costs  and  disbursements  of  the  suit  shall  be  paid  out  of 
the  fund  in  court  before  the  same  is  divided. 


rFUedJannarySl,  1888.] 

dm'r,  Appella 
Eespondent. 


le  SS     JESSIE  BOVERN,  Adm'r,  Appellant,  v.  B.  M.  TOEAN, 


Nohbuit— Wbxn  Ikpbofeslt  Graisted.— In  an  action  by  an  admisidtrstor  for 
money  discovered  by  the  respondent  concealed  under  an  old  bam,  which  money 
had  been  by  the  respondent  treated  as  lost  property,  and  it  yraa  proven  on  the 
trial  that  appellant's  intestate  was  possessed  of  money  shortly  before  her  death, 
corresponding  in  amount  to  that  found ;  that  she  was  in  the  habit  of  concealing 
her  money ;  that  no  money  was  found  about  her  premises ;  that  she  attempted 
to  telLher  danghter  something  about  money,  but  was  too  far  exhausted  to  make 
herself  clearly  understood ;  held,  that  sufficient  proof  was  adduced  to  submit  the 
question  to  the  Jury,  whether  the  money  was  in  fact  the  money  of  the  appel- 
lant's intestate;  and  held,  further,  that  a  nonauit  on  motion  of  the  respondent 
was  improperly  granted. 

Appeal  from  Lane  Couniy.    Eeversed. 

Weatherford  &  Blackburn,  and  i.  Bilyeu,  for  Appellant. 

G.  B.  Dorris,  for  Respondent. 

Thayer,  J. — The  appellant,  as  administrator  of  Joannah 
Goodehild,  commenced  an  action  in  said  Circuit  Court  against 
the  respondent  to  recover  $926.86,  alleged  in  his  complaint  as 
belonging  to  the  said  estate,  which  had  gone  into  the  possession 
of  the  respondent  and  been  converted  by  him.  The  respondent 
denied  the  material  all^ations  of  the  complaint,  and  set  up  as  a 
further  defense  the  following:  "That  on  the  twenty-second  day 
of  March,  1884,  upon  the  premises  owned  and  occupied  by 
defendant,  one  Hugh  Gray  found  one  purse  of  money  amount- 
ing to  the  sum  of  $926.85,  and  one  Darwin  E.  Yoran  found  one 
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purse  of  money  amounting  to  the  sum  of  $1,000 ;  that  the  said 
Hugh  Gray  and  Darwin  E.  Yoran  delivered  the  said  two  pack- 
ages of  money  to  this  defendant  to  be  disposed  of  according  to 
law,  and  subject  to  their  claim  as  such  finders;  that  this  defend- 
ant as  such  holder  of  said  money,  in  oompliance  with  title  2,  of 
chapter  18,  of  the  Greneral  Laws  of  Or^on,  did,  on  the  twenty- 
fourth  day  of  March,  1884,  give  notice  in  writing  to  the  clerk 
of  Lane  County,  Or^on,  of  such  finding;  did  also  on  said  day 
cause  a  similar  notice  to  be  posted  up  in  two  public  places  in 
said  county,  as  follows:  One  at  the  court-house  and  one  at  the 
postoffice  in  Eugene  City,  Oregon ;  did  also  publish  a  notice  of 
such,  printed  in  the  Or^n  State  Journal,  a  newspaper  pub- 
lished weekly  in  said  county  for weeks  in  succession,  the 

first  insertion  thereof  being  on  the day  of  March,  1884; 

that  no  owner  appeared  within  one  year  from  the  date  of  such 
notice  and  claimed  said  sums  of  money;  that  on  the  twenty- 
fifth  day  of  March,  1885,  and  before  any  notice  was  given  to 
the  said  defendant  of  any  claim  to  said  money,  and  before  the 
commencement  of  this  action,  defendant  did,  in  compliance  with 
the  aforesaid  statute  of  Oregon,  deliver  to  B.  H.  James,  county 
treasurer  of  said  Lane  County,  Oregon,  the  sum  of  $961.85, 
being  one  half  the  value  of  the  aforesaid  $1,926.85,  less  the  sum 
of  two  dollars,  paid  for  publishing  said  notice ;  that  said  defend- 
ant did  at  the  same  time  deliver  to  the  said  Hugh  Gray,  afore- 
said, the  sum  of  $462.90,  and  did  deliver  to  the  said  Darwin  E. 
Yoran  the  sum  of  $499.50 ;  that  the  said  sums  of  money  were 
delivered  to  this  defendant  as  bailee  by  said  finders,  and  the 
same,  or  that  portion  to  which  each  was  entitled  under  the  afore- 
said law,  was  delivered  to  the  aforesaid  finders  and  paid  over 
to  said  treasurer  of  Lane  County,  Or^on,  before  demand  was 
made,  or  this  action  commenced.'^ 

The  appellant  filed  a  motion  to  strike  out  the  further  defense, 
which  the  court  denied,  and  he  thereupon  filed  a  demurrer 
thereto,  and  the  court  overruled  that.  He  then  filed  a  reply 
denying  it,  and  in  which  he  allied  that  the  decedent,  in  her 
lifetime,  placed  said  two  purses  of  money  mentioned  in  the 
answer  on  the  premises  therein  mentioned  for  safe-keeping,  and 
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that  she  owned  said  purses  at  said  time,  or  was  lawfully  in  pos- 
session thereof,  and  that  said  purses  were  never  at  any  time  lost. 
Upon  the  trial  by  jury  the  appellant  gave  evidence  that  the 
decedent,  at  the  time  of  her  death,  occupied  the  premises  upon 
whidi  the  money  was  found;  that  she  had  money  corresponding 
in  amount  with  the  money  found ;  that  she  was  accustomed  to 
secrete  her  money  about  the  premises;  that  at  the  time  of  her 
death  no  money  was  found  upon  her,  or  within  her  immediate 
possession,  except  about  $2.50;  that  while  dying  she  attempted 
to  tell  her  daughter,  Mrs.  Ralston,  something  about  money,  and 
indicated  that  it  was  secreted,  but  was  too  weak  to  state  intelli- 
gently r^arding  it;  that  the  money  was  found  under  the  floor 
of  the  barn  upon  the  premises;  that  a  piece  of  plank  constitut- 
ing a  part  of  the  floor  in  the  corner  of  the  barn  was  lifted  up, 
and  the  money  was  found  there  in  purses,  that  were  in  two 
separate  cans,  which  evidently  had  been  placed  there  for  safe- 
keeping by  some  one.  Upon  submission  of  the  appellant's 
testimony,  the  court  upon  motion  of  the  respondent's  counsel 
granted  a  nonsuit,  and  entered  the  judgment  appealed  from. 
This  ruling  is  claimed  by  the  appellant's  counsel  to  have  been 
erroneous,  and  in  my  opinion  it  was. 

The  testimony  and  circumstances  tended  to  prove  that  the 
money  belonged  to  the  deceased  at  the  time  of  her  death,  and 
that  the  respondent  had  reason  to  believe  that  such  was  the  fact. 
She  had  been  in  the  occupation  of  the  premises  where  it  was 
discovered,  and  it  had  unquestionably  been  left  at  the  place 
where  it  was  found  intentionally.  It  was  certainly  his  duty  to 
make  suitable  inquiry  before  claiming  that  it  was  lost  money. 
The  evidence  should  have  been  submitted  to  the  jury,  and  if 
they  had  found  a  verdict  thereon,  it  would  have  been  upheld. 

The  judgment  should  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

Strahan,  J.,  was  an  attorney  in  the  first  trial  of  this  case  in 
the  lower  court,  and  did  not  sit  in  the  case  here. 


INDEX. 


Il^DEX. 


ABORTION.    See  Obocdial  Law,  16-48. 

ACCOUNT. 

1.  AocouBT^  PAsms  LiABLB  TO. — Partnen,  joint  tenants,  and  tenanto  in  common 
are  all  bound  to  aocoant  with  each  other  in  relation  to  the  common  or  Joint 
'property.— Shirley  v.  Goodnough,  642. 

2.  Chattel  Mobtoaoe— JusisDiciioif— TBuar.—The  neeeasiiy  of  taking  an  ac- 
count, and  the  matter  of  trust  and  confidence  between  the  parties,  are  sufficient 
to  give  a  court  of  equity  jurisdiction  of  the  suit,  and  the  real  estate  mortgage 
is  so  connected  with  the  transaction  that  it  could  not  be  separated  from  the 
chattel  mortgage.  —  Paul  t.  Larid,  442. 

8.  Aocouzrr—  How  Taken.  —  Iu  taking  an  account  between  parties,  the  court  will 
examine  the  entire  account  submitted  in  eridenoe,  and  adjust  the  same  accord- 
ing to  the  rights  of  the  parties. —Id, 

AGENCY. 

Agemt— CoKTBAOT  BT.  —  Bespondcnt  purchased  one  half  a  dairy  for  two  hundred 
dollars,  and  obtained  the  refusal  of  the  other  half  at  the  same  price.  The  appel- 
lant told  him  to  go  and  buy  it  for  him,  whereupon  respondent  bought  the  other 
half  of  the  dairy  and  a  hone  included  for  two  hundred  dollars.  Eeldt  that  the 
respondent  having  acted  as  the  agent  of  appellant,  the  latter  was  entitled  to  the 
benefit  of  the  purchase,  and  was  the  owner  of  one  half  the  horse. — Foster  t. 
Schmeery  868. 
See  NxouosvcB. 

APPEAL. 

1.  Afpeal^Adyxbse  Pabtz.^L.  A  Co.,  having  obtained  a  decree  declaring  a 
mortgage  executed  by  Y.  C.  to  be  fraudulent  and  void,  and  fixing  the  priority  of 
certain  lien  holders,  appealed  from  the  latter  portion  of  said  decree,  and  did  not 
make  the  fraudulent  mortgagee  a  party  to  the  appeal,  nor  did  the  latter  take  an 
appeal.  Held,  that  mortgagee  in  such  case  was  not  an  adycrse  party  within  the 
meaning  of  section  587  of  Hill's  Code,  requiring  the  adverse  party  to  be  served 
with  notice  of  appeal,  the  appeal  being  only  to  settle  the  priority  of  the  liens  of 
the  creditors. — LUllenOial  A  Co,  v.  CaravUa,  889. 

2.  Notice — Aoknowledgmext  of  Sebvice.  —  Where  an  attorney  acknowledges 
service  of  a  notice  of  appeal  as  follows:  ''State  of  Oregon,  county  of  Mult- 
nomah. Service  of  the  within  notice  by  certified  copy  is  hereby  admitted  in 
Portland,  Oregon,  June  1, 1887.  Alex.  Bernstein,  attorney  for  defendcmts," — 
held,  that  the  service  was  sufficiently  proven. — Id, 

8.  Yeboict — MonoM  to  Set  Asms.  —The  order  of  the  trial  court  refusing  to  set 
aside  the  verdict  of  a  jury  will  not  be  reviewed  by  the  appellate  court.    The  errors 
relied  upon  must  be  raised  by  appropriate  exceptions  interposed  on  the  trial. — 
I Y.  dements,  287. 
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APPEAL  (Continned). 

4.  New  TBiAh—  Affbal  fbom  Oboeb  Gramtino. — An  order  of  a  trial  ooart  gran  t^ 
ing  a  new  trial  is  not  appealable.  There  is  no  final  jodgment,  and  therefore  no 
appeal.— ^ui:  ▼.  Betiarie,  89. 

5.  Appeal— Ebbob— Effect  of.  When  kot  Maxebial.  —  An  error  in  the  Vlmid- 
aion  of  evidence  that  does  not  effect  an  injury  to  the  material  rights  of  the  appel- 
lant is  not  sufficient  ground  upon  which  to  reyerae  a  judgment.  — iirc^uwon  t. 
Pw-dofii,  689. 

6.  EQunr —Appeal. — Error  in  sustaining  a  demurrer  to  a  complaint  in  the  nature 
of  a  cross-bill  filed  by  a  defendant  in  an  action  at  law  cannot  be  inquired  iuto 
upon  an  appeal  from  the  judgment  recovered  in  the  law  case.  The  proceeding 
at  law  should  have  been  disregarded  by  the  defendant,  and  the  appeal  taken 
fipom  the  decree  in  the  equity  case.  —  Oatman  v.  Epps^  437. 

7.  Appellate  Coubt,  Pbovince  of.  —  It  is  not  the  business  of  an  appellate  court 
on  a  bUl  of  exceptions  to  judge  of  the  quantum  of  proof,  or  to  correct  errors  of 
a  jury.  —  JfcJ5ce  v.  CeoBor,  62. 

8.  Decbee— Appeal— Effect  Thebeof.— An  appeal  from  a  decree  does  not  break 
it  up.  Until  annulled  or  reversed,  it  is  binding  upon  the  parties  as  to  every 
question  directly  decided.— Day  v.  Hodand,  464. 

9.  Section  514  of  Hill's  Code.  —The  eflect  of  this  section  upon  an  action  while 
an  appeal  is  pending,  considered  but  not  decided.  — Jd. 

Bee  Cebtiobabi  ;  Judomkntb  Ain>  Deobeeb,  6. 

ABBEST.    See  Gohtempt. 

ASSAULT.    See  GunfZifAL  Law. 

ASSIGNMENTS.    See  CoBPoBAnoiiB :  Gabnibhmxmt. 

ASSUMPSIT. 

1.  Action— Monbt  had  and  Aeoeived  fob.— In  order  to  maintain  an  action  for 
money  had  and  received  by  oue  for  the  use  of  another,  the  complaint  must 
plead  facts  showing  that  the  money  justly  belonged  to  the  plaintiff.  —Buchanan 
y.  Beck,  563. 

9L  Sake.— Proof  that  the  money  legally  became  the  property  of  the  defendant 
would  defeat  the  action,  unless  the  plaintiff  could  show  that  by  a  subsequent 
arrangement  the  money  was  still  his,  and  in  order  to  make  such  proof  avail- 
able the  facts  relied  upon  must  have  been  pleaded. — Id. 

ATTACHMENT. 

1.  Lease,  Unbecobded — NoncE  of  Tebxb  of.  —  A  lessee  of  a  cigar  store  in  a  build- 
ing which  contained,  also,  a  saloon  separate  from  the  cigar  store,  who  by  the 
terms  of  his  lease  had  the  exclusive  privilege  of  selling  cigars  and  tobacco  in  th3 
saloon,  gave  notice  at  a  sheriff's  sale  by  an  attaching  creditor  of  his  lessor,  prior 
to  the  sale,  but  subsequent  to  the  levy  of  the  attachment,  that  ho  had  a  sublca-so 
of  the  cigar  store.  Held,  (1)  That  when  he  stated  that  he  had  a  sublcasio  of  the 
cigar  store,  the  purchaser  had  the  right  to  accept  liu  statement,  and  was  not 
bound  to  inquire  further  into  the  terms  or  extent  of  the  lease.  (2)  It  waa 
immaterial,  when  he  undertook  to  state  what  the  lease  was,  whether  or  not  the 
contract  was  in  writing.  (3)  That  it  could  not  bo  inferred  from  his  statemcut 
that  he  had  a  lease  of  the  cigar  store;  that  the  lease  extended  to  other  parts  of 
the  building,  and  the  purchaser  was  not  thereby  put  upon  inquiry  as  to  other 
parts.  (4)  T^at  it  was  misleading  to  instruct  the  jury  in  such  case  that  when  a 
party  gives  notice  that  his  contract  was  in  writiDg,  '*that  waa  notice  of  all  that 
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ATTACHMENT  (Continued).  ^ 

the  writing  contained,"  and  that  if  the  pnrcluuer  or  his  agent  had  been  notified 
at  the  time  of  the  sale  that  there  was  a  lease,  and  had  reaflonable  grounds  to 
believe  that  it  was  in  writing,  they  were  bound  to  inquire  into  the  contents  of  the 
lease,  and  the  law  bound  them  by  its  contents.  — Dickey  y.  Henarie,  851. 

2,  Implied  Notice  ~  Dutt  of  Coubt  to  Instruct  as  to. — It  is  error  for  a  court  to 
submit  to  the  jury,  as  a  question  of  fact,  "what  a  reasonable  or  prudent  man 
would  have  done  towards  finding  out  the  rights  of  the  sub-lessee."  The  duty  of 
the  judge  was  to  tell  the  jury  what  the  duty  of  the  purchaser  was,  in  case  they 
found  that  he  had  notice  of  the  rights  of  the  sub-lessee.  — id. 

8.  Attaghino  Cbeditob— Notice  to.  —  Under  section  150  of  Hiira  Code,  an  attach- 
ing creditor  is  deemed,  and  he  occupies  the  same  position  as  a  purchaser  in  good 
faith  for  a  valuable  consideration.  And  an  instruction,  **  it  is  sufficient  if  defend- 
ant was  notified  of  the  adverse  claim  any  time  before  sberifF's  sale,"  ?ield,  to  be 
error.— id. 

ATTOBNET  AND  CLIENT. 

1.  CoHTBAOTB— Between  Attoxmbt  a»i>  CuBirr.— A  oontraot  which  has  been 
agreed  upon  between  an  attorney  and  one  who  afterwards  becomes  his  client,  but 
is  not  made  obligatory  until  after  the  relation  of  attorney  and  client  has  been 
formed,  will  be  sustained,  where  it  appears  that  the  transaction  is  fair  and 
honest,  that  the  consideration  was  ample,  and  that  the  client,  though  an  illiterate 
person,  was  fully  informed  of  the  terms  of  the  contract,  and  the  attorney  was  not 
guilty  of  any,  breach  of  trust  or  oonfldcnce.  —  Mn(|r/^am  v.  Salene,  208. 

2.  Fbaud— Attorney  and  Client — What  Constitutes — Directors  op  Insolv- 
ent Corporation.— Third  parties  employed  an  attorney  of  an  insolvent  corpora- 
tion, who  was  also  a  director  therein,  to  buy  up  the  claims  of  creditors  of  the  caid 
corporation,  the  purpose  thereof  being  to  rc-orgauize  the  concern.  Ueld,  that 
the  relation  of  the  attorney  to  the  company  required  of  him  the  utmost  good 
Duth  towards  the  said  creditors  in  his  said  dealings  with  them ;  but  where  they 
received  all  th^t  their  claims  were  worth,  the  fact  that  they  were  not  informed 
of  the  contemplated  ro-organization  would  not  constitute  a  fraud  upon  them  on 
the  part  of  the  said  attorney.— Powtt  v.  WiUameUe  Valley  R,  R.  Co,,  893. 

See  Jury  and  Jurors,  6;  Neootzablx  Instbuxsntb ;  PusAnva  akd  Pbao- 

TICB,  8. 

BAILMENTS.    See  Warehoubevxn. 

BILL  OP  EXCEPTIONS. 

1.  FRACTncE— Bill  of  Exceptions.— It  is  not  proper  practice  to  bring  before  the 
court,  and  the  court  will  not  examine,  a  mass  of  testimony,  in  order  to  find  con- 
clusions of  £EU!t  therefrom.  The  bill  of  exceptions  should  contain  a  statement 
that  evidence  was  given  tending  to  prove  the  fact  claimed,  and  show  that  proper 
instructions  had  been  asked,  or  the  Jury  had  made  a  special  finding  of  the  factn, 
before  this  court  can  be  required  to  consider  it. —  Tucker  v.  Salem  Flouring 
MUU  Co,,  68L 

a.  Instructions— Exceptions  to.  — Where  the  charge  consisted  of  several  pages 
of  type-writing  matter,  and  appended  to  it  was  a  note  to  the  effect  tliat  counsel 
excepted  to  that  portion  enclosed  in  italics,  luM,  that  this  might  answer  as  a 
memorandum  of  the  parts  of  the  charge  excepted  to,  but  was  not  sufficient  under 
section  230  of  the  Civil  Code  as  a  statement  of  the  exceptions,  —id. 

8.  Bill  of  Exceptions. — In  order  to  receive  consideration  in  this  court  the  bill  of 
exceptions  must  contain  a  general  statement  of  the  proceedings,  a  statement 
of  the  exceptions  as  taken  and  allowed,  and  enough  of  the  testimony  bearing 
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BILL  OF  EXOEPnONB  (Oontinned). 

upon  the  point  to  make  the  Bame  signifioani  Detached  memoruida  eigned  by 
and  in  the  handwriting  of  the  Judge  does  not  fill  the  requirements  of  the  atatate. 
—Stats  ▼.  ClementSt  237. 

4.  Bill  of  ExcsFnoire — WKiiT  rr  kusT  Show. — A  qneation  to  a  witness,  and  the 
ruling  of  the  court  refusing  to  allow  it  to  be  answered,  and  the  exception,  present 
no  question  for  review.  The  bill  of  exceptions  ought  to  disclose  the  particular 
facts  sought  to  be  elicited  by  the  question. — KeUey  ▼.  Bighjldd^  277. 

5.  Exception — When  Ivscmcasscr.  —  An  exception  to  the  ruling  of  the  court 
refusing  to  allow  a  question  to  be  answered  presents  no  question  for  review  on 
appeal,  unless  the  bill  of  exceptions  discloses  what  ftacts  were  sought  to  be 
elicited  by  the  question.  {KeUey  t.  HigJ^fiM,  U  Pfto.  Bep.  743,  followed.)^ 
Stanley  y.  Smith,  505. 

See  Appeal,  7. 

BILL  OF  REVIEW.    Bee  CsBTio&iBX. 

BONA  FIDE  PUBOHASEBS. 

Bona  Fide  Pubchaseb— Bubden  of  Pboof. — A  party  pleading  that  he  isadona 
Jide  purchaser  for  value  and  without  notice  has  tiie  burden  of  proof  on  that 
issue.    It  is  an  affirmative  defense.  —  Weber  y.  Bathchild,  385. 
See  Fbaudxtlent  Conveyances. 

BONDS.    Bee  Contempt  ;  Costs,  4 ;  ExEOoroBft  A2a>  Adkxbibibazobs  ;  OincB  akd 

0FFI0EB& 

BREACH  OF  PBOMISE.    See  Mabbiaqb  vsn>  Dzvobob. 

BBIDGES.    See  Counties,  8. 

BURGLABT.    Bee  Cbdcikal  Law 

OEBTIORARL 

Review— Appeal.  — A  demurrer  to  the  complaint  was  filed  in  a  JostSoe's  Oonrt, 
which  being  overruled,  no  other  pleading  was  filed,  and  final  Judgment  rendered. 
An  appeal  lies  from  such  judgment,  and  therefore  a  writ  of  review  cazmot  be 
sustained. — Keama  v.  FoUansby,  596. 

CHARITIES.    See  Tbcbts. 

CHATTEL  MORTGAGES.    See  AooounT.  2^  HoBiaAim. 

CONDITIONS.    See  Deeds.  2-4. 

CONTEMPT. 

1.  XJndebtakino  in  Pboceedinq  FOB  Contempt.— Where  the  appellant  had  given 
an  undertaking  to  appear  and  answer  in  criminal  proceedings  for  contempt,  and 
did  not  appear  in  person,  but  when  the  proceeding  was  called  for  trial  appeared 
by  counsel  and  contested  the  proceedings,  and  subsequently  failed  to  pay  the 
fine  imposed  and  was  arrested  by  the  sheriff,  and  then  paid  the  fine ;  held,  that 
an  action  could  not  be  maintained  against  him  to  recover  the  sum  specified  in 
the  undertaking.— <S<ate  v.  Crane,  148. 

2.  Same. — Warrant  of  arrest,  in  proceedings  for  contempt,  should  have  a  xetnin 
day,  and  require  the  defendant  to  appear  at  a  specified  time.  —  Jd, 
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CONTRACTS. 

1.  EviDBMOB— WBimro— O&AL  TEsnMOMT  GAKNOT  Yaby  Tkbmb  OF.  — Where  a 
writieQ  oontraot  is  perfect  upon  its  face,  parol  evidence  cannot  be  introduced 
to  add  to,  alter,  or  varyits  terms. — Looney  ▼.  Bcunkin,  617. 

2.  Same.  — In  case  the  writing  show  an  omission,  either  directly  or  by  fair  infei^ 
enoe,  the  Jury  should  be  instructed  to  And,  in  reference  to  the  matter  omitted, 
what  the  parties  intended  to  have  inserted  therein.  —  Id. 

S.  CoMTXHFoBAMBODS  AoBXBCBZVT.  —  Where  several  writings  of  even  date  relating 
to  the  same  trauBaction  are  introduced  in  evidence,  they  should  be  construed  as 
parts  of  the  same  contract.    ( Wfher  v.  HotholiUd,  15  Pao.  Bep.  650.)  —  Id, 

4.  CoNTBAOT— Lobby  Sebvices — Publio  Pougy. — A  contract  whereby  one  under- 
takes to  perform  "lobby  services"  fur  another  for  a  consideration  is  against 
publio  policy  and  void,— Stoeeney  v.  McLeod,  330. 

5.  BEonoir  638  of  the  Cbdonal  Code— Effect  of. — The  sole  purpose  and  e£Fect 
of  this  section  was  to  make  lobbying  under  the  circumstances  therein  described 
criminal,  and  not  to  render  lobbying  under  any  conditions  so  far  lawful  that  the 
courts  would  enforce  contracts  for  such  services. — Id. 

6.  BmLDiNa  CoimtAOT— Bbbaoh.  —  Where  by  the  terms  of  a  building  contract  the 
contractor  bound  himself  to  "  promptly  pay,  or  cause  to  be  paid,  for  all  materials 
used  by  him  under  this  contract,  and  for  all  labor  and  mechanical  workmanship 
performed  and  executed  in  the  construction  and  completion"  of  »uch  building; 
held,  that  a  failure  to  promptly  pay  or  cause  to  be  paid  for  any  such  work  or 
materials  constituted  a  breach  of  such  contract.  —  Thompaon  v.  Cqffman,  631. 

7.  OoimtACT—  Pabtiks  not  Naiced  in.  —  Where  the  contract  did  not  name  C.  or  N. 
as  parties,  but  they  signed  their  names  thereto  after  G.'s  signature,  who  was  men- 
tioned as  a  party,  and  then  T.  and  F.  signed  it;  held,  that  G.  and  N.  thereby 
made  themselves  parties  to  the  contract  as  sureties  for  G.  —  Id. 

Bee  Aoengy;  Attobzost  A2n>  Cuebt;   Eqittty;   Guabamty;  Statute  of 
Fbaudb. 

00NVEB8I0N. 

1.  Pbbsoval  Pbofzbty— Pboot  of  CoimEBSiON  OF.  —The  proof  of  the  identity  of 
the  property  in  actions  for  a  conversion  tliereof  must  be  reasonably  certain. — 
Gregory  v.  North  Pacific  L.  Co,,  447. 

2.  PiiEADiNa — CoimsBSiON. — It  is  not  necessary  to  allege  in  express  terms  in  com- 
plaint for  conversion  of  property  that  plaintiff  is  the  owner  of  the  property,  pro- 
vided that  fact  appears  from  the  complaint  conclusively,  when  the  objection  is 
not  taken  until  after  the  verdict. — McKay  v.  Musgrove,  162. 

8.  Value.— A  pleading  will  not  be  deemed  deficient,  after  verdict,  which  does  not 
state  the  value  of  the  property.  — Jd. 

4.  Same.— Tlie  defendant  could  by  motion  have  compelled  the  complainant  to 
have  made  his  complaint  more  definite  and  certain,  and  this  course  should  have 
been  pursued. — Id, 
See  Dakaoes,  6 ;  Sales,  3 ;  Wabehoubbmen. 

COBPOBATIONS. 

1.  Btook  IK  CoBPOBATfOH— Sale  of— What  Cojiwituteb—  Liability  of  Pob- 
GHASEB  OF  UMPAm. —Under  the  laws  of  this  State  (Hill's  Code,  g  8230),  all  sales 
of  stock  in  a  corporation  subject  the  purchaser  to  the  payment  of  any  unpaid 
balance  due  on  said  stock.  A  debtor  to  the  company  conveyed  his  stock  to  a 
trustee,  to  sell  the  same  to  any  person  who  would  pay  his  indebtedness  to  the 
corporation  therefor.  Held,  that  this  was  no  sale,  and  the  trustee  was  not  such 
purchaser  as  would  incur  a  liability  under  said  statute.— PotoeS  y.  WiUamette 
VaUey  K  R,  Co.,  SdS. 
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COBPOBATIONB  (Continaed). 

2.  Aflslaimsirr  or  8toOK.-->&  being  the  owner  of  oertiiinBhacw  of  stock  aadg^ 
said  shares  to  R.  by  an  absolute  tnmsfer*  embodying  an  absolnto  and  irrerocable 
power  of  attorney,  authorizing  B.  to  transfer  the  stock  from  the  name  of  8.  to  that 
of  R.  on  the  books  of  the  company.  The  assignment  was  aooompanied  by  a  writ- 
ten agreement  of  the  same  date  between  the  parties,  proyiding  that  upon  default 
in  the  payment  of  a  note  from  8.  to  B.,  B.  might  sell  or  dispose  of  the  stock  upon 
such  terms  as  he  saw  fit.  Before  the  maturity  of  the  note  R.  caused  the  stock  to 
be  transferred  to  his  own  name.  Held,  that  the  transfer  and  the  accompanying 
agreement  Bhould  be  considered  together  in  fixing  the  righto  of  the  parties.  A 
pledgee  of  stock  giren  as  security  for  the  payment  of  a  note,  and  who  is  anthor- 
ized  by  the  assignment  to  cause  the  stock  to  be  transferred  to  his  own  name  upon 
the  books  of  the  company,  has  no  right  to  cause  such  transfer  to  bo  made  before 
the  note  matures,  and  an  attempted  transfer  of  that  nature  would  not  divest  the 
pledgor  of  his  right  to  vote  the  stock.— 5fato  t.  8mUh,  98. 

8.  8AME.  —It  is  immaterial  that  in  such  cases  the  by-lawa  of  the  corporation  limit 
the  right  of  voting  the  stock  to  stockholders,  and  provide  that  transfers  shall  be 
made  only  on  the  books  of  the  company,  and  that  a  certified  transcript  thereof 
shall  be  prima  facie  evidence  of  the  right  to  vote.  —  Jd 

4.  Same.— Where  the  pledgor  cast  the  vote  of  such  stock  and  it  was  reAised  by  the 
president,  who  was  by  the  by-laws  the  inspector  of  elections  of  directors,  and 
the  president  certified  to  the  election  of  other  persons  than  those  voted  for  by 
the  pledgor ;  !ield,  that  the  votes  should  be  counted  as  cast  by  the  pledgor,  and 
that  the  persons  for  whom  he  voted  were  the  elected  directors ;  that  the  votes, 
when  cast,  and  not  the  certificate  of  the  inspector,  constituted  the  election ;  that 
the  election  was  not  affected  by  proceedings  had  at  the  stockholders'  meet- 
ing after  the  president  of  the  meeting  had  declared  the  same  a4Joumed. — 
Id. 

6.  Tbamsfibs  of  Stock. — The  owner  of  stock  in  a  corporation  has  an  untnunmeled 
right  to  dispose  of  it,  and  the  by-law  providing  that  shares  of  stock  shall  be 
only  transferred  upon  the  books  of  the  corporation  is  void  in  so  far  as  it  attempts 
to  Jimit  the  right  of  the  owner  to  transfer  his  stock.  8uch  a  by-law  is  to  be  con- 
Sitmedae  simply  providing  for  proper  registration  of  the  transfer  of  stock  for 
the  convenience  and  information  of  officers  of  the  corporation. — Id. 

JB.  JOiSECXOBa. —A  bona  fide  owner  of  shares  of  stock  is  qualified  to  be  a  director, 
although  the  transfer  has  not  been  registered  on  the  books  of  the  company  as 
provided  by  the  by-laws. —Jd. 

•7.  DmBCTOBS,  EvgDvscz  OF.— Where  the  objecto  of  &e  corporation,  aa  expressed 
by  the  charter,  jare  to  build  and  construct  **  railroads,  canads,"  ete.,  and  the  cor- 
poration has  already  done  so  to  a  limited  extent,  the  court  will  not  inquire  into 
<the  length,  Qxtent,  or  nisgnitude  of  the  canals  or  roads  in  order  to  ascertain 
..whether  a  non-resident.of  the  State  is  qualified  to  be  a  director  of  such  corpora- 
tion, under  the  statute  aUowing  non-residents  to  constitute  a  minority  of  the 
board  of  directors  of  corporaj^ons  engaged  in  the  construction  or  operation  of 
railroads,  canals,  ete.  — id 
tS.  BoABD  OF  DiBECTOBa— Ibreoul^b  l^BOOEEDZNOS  OF. — Where  a  number  of  direct- 
ors immediately  after  their  ^lectio^n  which  was  contested  and  disputed  by  the 
'  president  of  the  corporation, -proceed  in  his  absence,  and  without  any  notifica- 
tion to  him— he  belnf;  a  member  of  the  board— to  organize  and  elect*  prsai- 
dent,  ?t)eld,  that  the.proeeedings  were  irregular  and  void,  and  were  not  remedied 
by  a  subsequent  action  of  the  board  ratifying  and  confirming  the  irregular  pro- 
ceedings,    (By  LoBD,  0.  J .,  dissenting.) — Id. 

D.  RiOBTS  OF  Pledgee  of  Btocx. — Stock  having  been  assigned  by  8.  to  B.,  oonpied 
with  an  irrevocable  power  of  attorney  authorizing  B.  to  transfer  the  shares  to 
Li^  own  name,  B.  had  the  right  so  to  do  before  default  was  made  in  the  ] 
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of  Uie  note,  and  R.  can  Toto  such  shares  as  are  incideni  of  such  holding  while 
they  stand  in  his  name  and  the  debt  is  unpaid.  —  Jd. 

10.  CoRPOBATioN— Stock—  "  Calls."— The  board  of  directors  of  a  priirate  corpo- 
ration may  make  '*  calls "  upon  stock  without  stating  in  their  proceedings  that 
snch  "calls"  are  for  a  corporate  purpose,  or  that  the  business  of  such  corpo- 
ration required  that  such  subscriptions  should  be  paid. — Buddy,  MuUnomah 
Si.  By.  Co.,  413. 

11.  DiBBCTOBS— PowEBS  OF  CoBPOBATZON.  —Under  section  S225  of  Hill's  Code,  the 
power  to  make  *' calls"  upon  stock  is  one  of  the  **  powers  "  vested  in  the  corpora- 
tion, and  to  be  exercised  by  the  board  of  directors  from  and  after  their  first 
meeting.  —  id. 

12.  .**  Call  "~  How  xadz.  —All  that  is  necessary^is  that  there  should  be  some  act  or 
resolution  which  evinces  or  shows  a  clear  official  intent  to  render  due  and  pay- 
able a  part  or  all  the  unpaid  subscription.  —  Jd. 

13.  Same— Stockholdebb  cahnot  QuEsnoN.—The  necessity  of  the  "call"  is  not 
open  to  question  by  the  stockholders.  The  determination  of  that  question  is 
for  the  board  of  directors.  —  Id, 

14.  CoBPOBATioN — Fobtehubb  of  Stock — Statute. — A  corporation  has  no  inher- 
ent power  to  forfeit  or  sell  the  shares  of  stock  held  by  a  delinquent  stockholder. 
That  is  not  a  common-law  remedy,  and  can  only  be  exercised  when  it  is  expressly 
conferred  by  some  statute.  —  Id, 

15.  Bt-law  fob  Sale  of  Stock  fob  Dslinqueztt  AssBSSifENTS.- Subdivision  6  of 
section  8221  of  Hill's  Code  confers  upon  private  corporations  power  to  make 
by-laws  for  the  sale  of  any  portion  of  its  stock  for  unpaid  assessments  thereon ; 
but  such  by-laws  must  "  not  be  inconsistent  with  any  existing  law." — Id, 

16.  Bt-law— Must  be  Gemebal  aud  Ukifobh.— A  resolution  directed  against  the 
stock  of  a  particular  stockholder  named  is  not  a  by-law.  A  by-law  to  be  reason- 
able ought  to  bo  general;  it  ought  to  affect  every  delinquent  subscriber  and  all 
delinquent  stock  alike,  and  it  ought  to  be  directed  against  all  within  the  sphere 
of  its  operation. — Id, 

Bee  Attobket  and  Oueut;  Estoppel. 

COSTS. 

1.  Costs— Upon  Jjjvqwest  by  Stipulation.— Costs  are  an  incident  of  the  Judg- 
.  ment,  and  where  parties  stipulate  that  a  plaintiff  may  take  judgment  against  the 
defendent,  plaintiff  will  be  entitled  to  costs. — Stewart  v.  Cnrbus,  68. 

3.  Costs— FuiTD  in  Coubt.— When  the  parties  acted  in  good  faith,  and  the  suit 
involved  the  settlement  of  accounts  and  the  disposition  of  property  in  which 
they  were  all  interested,  the  costs  were  directed  to  be  paid  out  of  the  fund  in 
court.  —  Shirley  v.  Ooodnoiigh,  642. 

8.  Pbaotioe— Costs  on  Appeal. —The  prevailing  party  is  entitled  to  costs  in  this 
court  in  equity  cases,  unless  equitable  considerations  arising  out  of  the  f^cts  of 
the  particular  case  should  render  a  different  rule  necessary.  — 2iRQer  v.  2b&in, 
695. 

4.  Undebtakino — Liability  of  Sxtbsiies  fob  Cocrrs. — A  surety  in  an  undertaking, 
*<for  the  payment  of  such  sum  as  may  from  any  cause  be  adjudged  against  the 
plaintiff,"  is  liable  for  the  costs  of  the  action.  (Following  Carlton  v.  Dixon,  14 
Or.  294.)— Jbrdan  v.  La  Tine,  829. 

6.  Costs— Section  549  of  Hill's  Codb.— Costs  are  allowed,  of  course,  to  the 
plaintiff  upon  a  judgment  in  his  favor ;  but  if  in  such  action  he  recover  property 
or  the  value  as  established  on  the  trial,  and  damages  for  detention,  in  all  less 
than  fifty  dollars,  he  shall  recover  no  more  costs  and  disbursements  than  4he 
iom  of  such  valoe  and  damages.— P/u|!ps  v.  Tbylor,  48^ 
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6.  JuixiMBMT  Qf,  AS  TO  Coflis  IK  Cbhonal  Ga8B.~  A  jadgmoiit  of  a  Jnstioe  of  the 
peace,  that  a  defendant  convicted  of  a  petty  offense  pay  a  fine  of  thirty  doUare 
and  costs,  taxed  at  fifty-four  dollars,  and  that  in  default  he  be  imprisoned  until 
such  fine  and  costs  are  paid,  not  exceeding  forty-two  days,  is  without  warrant  of 
law.    (OTermling  8t€Ue  y.  Crowley,  11  Or.  5U,)-^ State  v.  Sheppard,  69& 

OOTENANCY.    See  Aooounr,  1. 

C0UNTEIW3LAIM. 

1.  OomrnsB-CLAiM,  What  is.  —In  an  action  upon  a  contract  for  money^zpended  by 
a  tenant  in  repairing  a  hotel,  the  owner  of  the  building  may  defend  by  showing 
that  the  building  was  burned  in  consequence  of  the  earelesaness  of  the  tenant.  — 
Zigler  y.  McClellan,  499. 

2.  EyzDENOE. — It  is  reversible  error  to  exclude  teetimony  tending  to^stablish  that 
fact.— 1(2. 

COUNTIES. 

1.  Counties—  Poweb  to  take  Bsal  Pbofbbtt. — By  general  statute,  **  each  county 
has  power  to  purchase  and  hold  for  the  use  of  the  county  lands  lying  within  its 
own  limits."  Held,  that  under  this  statute  the  coun^  of  Uxnatilla  had  the 
capacity  to  take  and  acquire  the  legal  title  to  the  premises  in  controyersy. — 
Haley  y.  UmatUUt  Co.,  172. 

2.  CoxjKTf's  Capacitt  to  take  cannot  be  Attacked  by  Obantob  ob  his  Heirs.— 
By  the  delivery  of  the  deed  to  the  county,  the  grantor  divested  himself  of  title. 
Whether  by  taking  such  title  the  county  violated  or  abused  its  powers  does  not 
concern  the  grantor  or  bis  heirs.  If  raised  at  all,  that  question  must  be  made 
by  the  State,  and  not  by  a  private  party.  — id. 

8.  County— AonoN  Against.  —An  instruction  that  before  a  reooyery  could  be  had 
against  a  county  for  an  accident  occasioned  by  the  falling  of  an  unsound  bridge 
the  jury  must  find  that  the  bridge  was  a  county  structure,  or  knowingly  recog- 
nized as  such  by  the  proper  officials  of  the  county,  and  that  before  a  recovery 
could  be  had,  that  the  proper  authorities  had  been  notified  for  a  reasonable  time 
before  the  accident  of  the  defective  condition  of  the  bridge,  or  that  the  bridge 
had  been  ho  openly  and  notoriously  unsafe  as  to  convey  notice  of  its  defective 
condition  for  a  reasonable  time,  by  reasonable  time  being  meant  such  time  as 
by  the  exercise  of  proper  diligence  woald  have  allowed  its  repair,  and  that  if 
*the  accident  was  the  result  of  internal  decay  not  perceptible,  the  defendant  is 
not  liable  unless  actual  notice  had  been  given  to  the  proper  officials ;  held,  to  be 
as  favorable  to  defendant  as  it  could  daim. — ^ord  y.  UmaiUla  Co., 
See  BoASS. 

CRIMINAL  LAW. 

1.  Cbiminal  Law- Indiotkent,  Fobx  or.  —In  an  indictment  for  taking  money  by 
force  from  the  person  of  another,  it  is  not  necessary  under  our  statute  to  allege 
that  the  money  taken  was  the  property  of  another  than  the  defendant. — State  v. 
DiiSey,  70. 

2.  Indioimznt— FoBM  OF.— Upon  a  motion  in  arrest  of  Judgment,  an  indictment 
charging  the  defendant,  "that  ....  and  being  a  room  in  which  personal 
property  of  said  county  and  State  was  kept,  did  then  and  there  the  room  afore- 
said unlawfully  break  and  enter  with  the  intent  the  goods,  etc.,  there  situate,  to 
steal,"  etc.,  sufficiently  avers  that  there  was  property  of  the  county  kept  in  the 
room  at  the  time  of  entry.  The  sentence  is  ill-arranged,  but  objection  should 
jia.ye  b^  mado  before  trial.— iStoto  y.  Johns,  27. 
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8.  GBmncAL  Law — IxDicnassr,  —A  party  indicted  for  the  orime  of  burglary  can- 
not be  oonvicted  of  the  orime  of  an  assault  with  the  intent  to  oommit  rape.~ 
State  y.^Ryan,  672. 

4.  IxDicxMENT— AfiSAULT  wnH  TEX  Ihtent  TO  OoioiiT  Bafb. —An  Indictment  for 
the  crime  of  bnrglary  which  charges  that  the  defendant  broke  and  entered  the 
honse  with  the  intent  to  commit  rape,  and  haying  so  entered  said  house  did  then 
and  there  commit  an  assault  upon  one  E.  M.  M.,  then  lawfully  in  said  bouse,  did 
not  charge  an  assault  on  E.  M.  M.  with  the  intent  to  commit  rape.— Jd. 

8.  BxmaiiABT^NoT  a  Cbdob  ConsiarnKa  of  Diffebert  Deobicbs.  —Bnrglary  is  not 
a  crime  consisting  of  di£Eerent  degrees,  lil»  the  various  degrees  of  criminal 
homicide  and  the  like ;  nor  is  an  assault  with  intent  to  commit  rape  one  of  the 
**  degrees  "  of  such  crime.  —  Id, 

6u  iKDzomxHT — Effbot  of  AijUboatiohb  Thsbxzn. — The  allegations  in  said  indict- 
ment, after  the  charge  of  breaking  and  entering,  were  inserted  to  ahow  the 
unlawful  intent  with  which  such  breaking  and  entering  was  done,  and  can  per- 
form no  other  office  therein  than  to  charaoteriae  the  intent. — Id. 

7.  AoooupuLOE— Who  is  Not.— A  person  who  did  not  counsel,  aid,  or  abet,  or  in 
any  manner  participate  in  the  commission  of  a  crime,  and  whose  only  knowledge 
of  the  facts  was  derived  from  what  she  saw  and  heard  at  her  husband's  honse, 
who  was  one  of  the  parties  implicated,  is  not  an  accomplioe.— 5toto  t.  Scberts, 
187. 

8.  OoNBPiBAOT— Acts  and  DBOLABATiomi  OF  OoHBPntATOBS.  —  After  proof  of  a  con- 
spiracy, or  agreement  to  commit  a  crime,  all  that  was  said  or  done  by  any  of 
the  conspirators  in  furtherance  of  the  unlawful  purpose  may  be  introdnoed  in 
evidence  upon  the  trial  of  all  or  either  of  them. — Id. 

9.  iHBiBuonoNS  BT  THE  OouBT — PBoviNOE  OF  THE  JuBT.— The  court  did  uot  err 
in  refusing  to  tell  the  jury  that  proof  by  the  defendant  of  one  single  fact  by  « 
preponderance  of  the  evidence,  inconsistent  with  the^defendant's  guilt,  is  snffl- 
oient  to  raise  a  reasonable  doubt,  and  the  jury  should  acquit  the  defendant  In 
such  case,  it  is  the  province  of  the  jury  to  determine  the  effect  of  the  evidence, 
and  this  right  cannot  be  influenced  or  controlled  by  the  court— Jd. 

10.  Beasonable  DoTTBT^DEFDonoir  OF.— The  court  defined  a  reasonable  doubt  as 
follows:  "A  reasonable  doubt  is  not  every  doubt;  it  is  not  a  captious  doubt 
It  is  such  a  condition  of  mind  resulting  from  the  consideration  of  the  evidence 
before  you  as  makes  it  impossible  for  you,  as  reasonsble  men,  to  arrive  at  a  satis- 
factory conclusion.  It  is  not  a  consciousness  that  a  conclugion  arrived  at  may 
possibly  be  erroneous,  but  such  a  stato  of  mind  as  deprives  you  of  the  Ability  ia 
reach  a  conclusion  that  is  satisfjactory."    Held,  not  error. — Id, 

11.  Befubal  TO  Chaboe— When  hot  Ebbob.— The  instruction  asked  by  the 
defendant  on  the  subject  of  reasonable  doubt  contained  a  correct  statement  of 
the  law,  and  ought  to  have  been  given;  but  inasmuch  as  the  ground  was  ftilly 
covered  by  the  instruction  given  by  the  court  on  its  own  motion,  on  the  same 
subject,  held,  that  the  error  did  not  prejudice  the  defendant. —Jd. 

12.  E viPE»CE — A  DMTRSTBiLrrY  OF — Wheh  Factb  Consiitdted  Pabt  of  thbGeem- 
iHAZ<  Act,  though  Thet  xat  even  Tend  to  Pbove  Anotheb  Cbdcb.  —The  evi- 
dence offered  tended  to  prove  that  the  powder  and  tuae  used  to  bum  the  bam  were 
obtained  from  the  powder-house  of  a  third  person.  Held,  that  it  was  competent 
to  prove  all  the  jCacts,  though  in  doing  so  the  evidence  offered  tended  to  prove 
another  crime ;  but  that  in  this  particular  case  the  evidence  oObred  did  not 
necessarily  tend  to  prove  another  crime. — Id, 

18.  Defensaet's  Imtbmt— Iebzbuoxion.- The  indictment  charged  the  deftndani 

with  having  wilfully,  malicionsly,  and  unlawfully  set  fire  to  and  burned  W.  S.  L.'s 

bam.    The  defendant  asked  the  oourt  to  tell  the  jury  that  if  defendant  set  fire  to 

a  hay-«taok  near  the  bam  with  a  malioioaa,  wiUtil,  and  nnlawftil  intint»  and  by 

XY.0b.-48. 
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that  meuiB  tho  bam  was  burned,  tbaA  be  miut  be  soqnittod.  This  fhe  ooort 
refnaed;  heldy  not  error.  It  was  the  provinoe  of  the  Jury  to  say  with  what 
intent  the  hay-staok  was  fired,  and  if  it  was  fired  as  a  means  or  with  the  intent  to 
bum  tho  barn,  the  defendant's  guilt  would  be  the  same  as  if  he  had  actually 
applied  the  torch  to  the  barn.  —  Id, 

14.  Etidbnoe — DEFBia>AiiT'8  Adiobsion.  —An  admission  made  by  the  defendant  that 
a  short  time  after  the  administration  of  the  poison  —  morphine — which  destroyed 
the  life  of  deceased,  he  took  money  from  the  pocket  of  said  deceased  to  keep  for 
him,  was  properly  received,  on  the  ground  that  the  entire  statement  is  to  be 
taken  together,  and  it  is  not  objectionable  even  if  it  tended  to  prove  another 
offense.— Stoto  y.  Moran,  262. 

15.  Etidbxox—Praotioe.  — Where  on  a  trial  the  State  proved  that  the  tracks  of  a 
horse  ridden  by  the  defendant  were  similar  to  those  of  another  horse  owned  by 
the  defendant,  upon  the  direct  testimony,  and  the  defendant  introduced  testimony 
showing  that  the  horse  was  shod,  and  the  State  in  rebuttal  introduced  witnesses 
to  show  that  the  horse  was  not  shod;  heid,  that  it  was  error  to  exclude  evidence 
offered  by  the  defendant  after  the  rebuttal  by  the  State,  that  the  horse  was  shod 
the  day  after  the  commission  of  the  crime.  ^ State  v.  JHUeyt  70. 

16.  PBAonoB — Cbdoital  Law — Pbejxjdicial  Bemabss  of  Jxtdob  at  thb  Tbiai..  — 
On  the  trial  of  a  physician  for  manslaughter  caused  by  producing  an  abortion, 
which  resulted  in  the  death  of  the  mother,  the  State  offered  to  prove  by  a  witness 
who  was  a  cook  by  occupation  that  the  deceased  was  pregnant.  It  was  objected 
that  the  witness  was  incompetent  The  court  in  overruling  the  objection  said: 
"Anybody  can  tell  whether  a  woman  is  pregnant  or  not  at  times  by  her  looks, 
fh>m  common  observation.  There  ia  a  great  deal  of  humbug  about  medical 
scienoe  ....  and  medical  testimony.  ....  There  is  many  a  man  practicing 
medicine  who  ought  to  be  second-class  cook  in  a  third-class  hoteL"  Held,  preju- 
dicial to  defendant,  and  ground  for  new  trial.  — SlcUe  v.  Clements,  2S1, 

17.  Mamblauobtxb  bt  Abobtion— Bubden  of  Pboof. — The  burden  of  proof  is  on 
the  State  in  such  cases  to  prove  that  the  abortion  was  not  necessary  to  preserve 
the  life  of  the  mother.  Semble,  that  this  ia  especially  the  case  where  the  accused 
is  a  practicing  physician.  —  Id, 

18.  EvxDBM GB. — Proof  that  the  deceased  said  to  witness  the  day  before  she  died  that 
"  the  doctor  had  used  instruments  upon  her" is  only  hearsay  evidence,  and  inad- 
missible. —  Id, 

19.  EviDBNCB — Cbdonal  Law  —  Konov  TO  Stbike  oxrr  Evidkhub. — The  physician 
who  made  the  post  mortem  examination  and  testified  at  the  inquest,  as  well  as 
the  coroner,  were  called  as  witnesses,  for  the  purpose  of  proving  the  death  of 
deceased,  and  in  their  evidence  they  each  called  the  deceased  by  his  true  name, 
though  they  bad  no  knowledge  of  his  true  name  other  than  having  heard  him 
referred  to  by  that  name.  Held,  the  court  did  not  err  in  refusing  to  strike  out 
such  evidence.  — State  v.  Moran,  262. 

90.  Section  169  of  the  Obiminal  Code— State  v.  WnrrziyaEBODB,  9  Ob.  158, 
Appbovbd. — Section  169  of  the  Criminal  Code  is  only  declaratory  of  the  rule 
of  the  common  law. — Id, 

21.  CoHFESsiON  AS  EviDENOB — DuTT  OF  THE  CouBT  WHEN  Offebed.— Whenever  a 
confession  is  offered  in  evidence  against  the  accused,  the  court  must  aaoerlain 
and  determine,  as  a  question  of  fact,  whether  or  not  it  was  obtained  by  the  influ- 
ence of  hope  or  fear  applied  by  a  third  person  to  the  prisoner's  mind.  This 
inquiry  is  preliminary  and  is  addressed  entirely  to  the  judge.  —LL 

22.  EviDENGB— Confessions  of  Pbiboneb  madb  xtndee  Aobeembnt  with  thb  Di»- 
tbiot  Attobmet.  —The  appellant  agreed  with  the  district  attorney  that  he  would 
testify  fully  and  freely  in  the  case  then  pending  against  one  Eelley  on  a  charge 
for  the  same  killing,  and  did  so  testify  before  the  coroner's  jury  and  tho  grand 
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jury,  bnt  daring  Eelley's  trial,  the  appelliDt  escaped  and  Eelley  was  acquitted. 
Eeldt  that  when  the  defendant  was  pat  on  his  trial  for  the  same  killing,  his 
confeBsions  and  former  testimony  might  be  given  in  evidence  against  him. 
{Commonw.  v.  Knappt  10  Pick.  477,  approved  and  followed.)— -H. 

23.  Evidence  given  befobe  the  Qband  Jubt.  — If  in  the  opinion  of  the  trial  court 
the  ends  of  public  Justice  require  it,  such  court  may  allow  a  member  of  the 
grand  jury  to  testify  as  to  what  any  witness  testified  to  before  that  body,  if  such 
evidence  is  otherwise  competent.  —  Id, 

24.  Cbiminal  Law.^- Indictment — Evidenoe.— Under  section  748,  Code  of  Orim- 
inal  Procedure,  where  it  is  charged  that  the  prisoner  killed  deceased  by  adminis- 
tering poison,  held,  that  it  is  competent  to  prove  that  the  poison  was  in  fact 
administered  by  the  hand  of  another,  provided  it  be  shown  that  the  defendant 
procured  the  act  to  be  done,  or  aided,  abetted,  or  in  any  manner  assisted  in  the 
commission  of  the  crime. — Id. 

25.  Labgxnt. — A  person  committing  larceny  in  a  foreign  country,  and  converting 
the  stolen  property  to  his  own  use  in  this  State,  either  personally  or  by  inno- 
cent agents,  is  guilty  of  larceny  in  this  State. — State  v.  Barnett,  77. 

26.  JuDOKENT  in  Ckoiinal  Aohon.  —  Where  a  judgment  dated  April  9, 1887,  pro- 
vides that  the  defendant  be  hanged  on  the  twenty-ninth  day  of  June,  1887,  and  a 
warrant  of  execution  is  issued  i-eciting  the  judgment  of  conviction,  and  appointing 
the  second  day  of  Jtme,  1887 ;  field,  that  this  was  an  irregularity  under  section 
1421  of  Hill's  Oode,  providing  that  the  warrant  of  death  must  be  executed  "not 
less  than  thirty  nor  more  than  sixty  days  from  the  time  of  judgment,"  but  not 
such  as  would  warrant  granting  a  new  trial,  and  that  the  judgment  should  be 
modified  so  as  to  adjudge  in  effect  that  defendant  be  detained  until  such  day  as 
shall  be  named  in  the  warrant  of  execution  to  be  thereafter  designated  by  the 
court  from  which  the  appeal  was  taken ;  that  the  first  warrant  be  set  aside,  and 
the  case  renumded,  with  directions  to  carry  out  the  judgment  of  death  in  aoodrd- 
anoe  with  the  verdict  of  the  jury.  ~  Slate  v.  MarpLe,  205. 

See  GoNTBAOiB,  5;  Costs,  6;  Jubt  and  Jitbobb,  6. 

CBOSS-BILLS. 

OOKPIiAINT   IN    THE    NaTUBE    OF   A   ObOSS-BILL— EfFEOT  OF    FqJNO — PBAOHOE. 

— When  a  defendant  in  an  action  at  law  files  a  complaint  in  the  nature  of 
a  cross-bill,  asking  equitable  relief,  he  institutes  a  suit  which  must  be  deter- 
mined before  any  further  proceedings  in  the  law  action  can  be  had.  The  prac- 
tice in  such  cases  should  be  liberal.  If  it  is  necessary  to  a  proper  adjudication 
that  a  third  person  be  made  a  party,  the  court  should  require  this  to  be  done, 
not  dismiss  the  complaint. — (kUman  v.  Epps,  437. 
See  Affxal,6. 

DAMAQES. 

1.  Mbascbe  of  Dauaoes— Ookpenbation. — As  a  general  rule,  the  plaintiif  oug^t 
to  recover  such  sum  as  will  compensate  him  for  the  injury  he  has  suflered  by  the 
wrong  of  the  defendant.— Sudd  v.  MuUnomah  St,  By,  Co,,  418. 

2.  Pbofitb— Sfeoulative  Daxaobb.  —  Generally  too  remote  to  fhmish  a  basis  for 
recovery.— Wiflcr  v.  Oregon  R.  d  N.  Go.,  153. 

3.  Tqbt— Malice— Me ASUBE  of  Daxages.^  The  usual  and  ordinary  measure  of 
damages  in  an  action  for  a  tort  is  that  sum  which  will  fully  compensate  the 
plaintiff  for  the  actual  injury  he  has  sustained;  but  when  the  wrong  is  com- 
mitted with  a  bad  motive,  or  so  recklessly  as  to  imply  a  disregard  of  social  obli- 
gations, or  that  the  act  was  done  wantonly,  maliciously,  or  wickedly,  the  Jury 
may,  in  iheir  diaoretion,  give  exemplary  damages.  -^Jkty  t.  BoUand,  464, 
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i.  ETnxE27GB  TO  BxBUT  Kalxoi. — Where  the  injury  complained  of  is  alleged  to 
haye  been  done  malicionsly,  or  nnder  oircamstancea  which  woold  aathoriae  the 
Jnry  to  give  more  than  the  actual  damages*  it  ia  competent  for  the  defendant  to 
proTO  any  facta  which  tend  to  show  he  did  not  act  malicionaly  or  with  a  bad 
motive. — Id. 

6.,  DAXAasB,  Mbasube  of— What  m.~An  instruction  in  an  action  against  a 
county  for  injuries  caused  by  a  defectiye  bridge  **  tiiat  the  measure  of  damages 
in  this  case,  if  you  find  for  the  plaintiff,  is  the  value  of  the  horses  killed,  and  ft 
sum  equal  to  the  amount  of  damage  which  the  evidence  shows  to  have  immedi- 
diately  resulted  to  plaintiff's  other  property  from  the  accident,  and  any  expenaea 
necessarily  incurred  by  him,  as  the  natural  and  immediate  result  of  the  aoci- 
deut/'  heldt  to  be  substantially  correct.— JPord  v.  UmaiiJaa  County,  813. 

6.  Coi(YEB8ZON  OF  Stocs—Measube  OF  Daicaoes.— In  case  of  the  conversion  of 
stock,  the  ordinary  rule  as  to  the  measure  of  damages  is  the  value  of  the  stock  at 
the  time  of  the  conversion,  or  a  reasonable  time  thereafter;  but  an  exception  ia* 
when  a  party  has  suffered  only  a  technical  conversion  without  any  pecnniazy 
loss,  he  can  reoover  only  nominal  damages.— Aidd  t.  Muttnomah  Si,  Sy,  Cob, 
418. 
See  Kabbxage  akd  Divobob,  4,  6;  Boads. 

DECBEES.    See  Jxtdokents  A2a>  Deobebb. 

DEEDS. 

1.  Deed— Gbabteb.— In  every  deed  or  grant  there  must  be  a  grantee  named,  or 
be  ascertained  by  description,  so  as  to  distinguish  him  from  all  others.  — iSe% 
V.  Bourne,  476. 

2.  GoNDinoM  SuBSEQTTENT— DEFnTED.— To  Create  a  condition  subsequent  in  a 
deed,  apt  words  are  necessary,  such  as  "on  condition,"  "provided  always," 
"if  it  shall  so  happen,"  and  the  like. — JRaCey  v.  UhiatiMa  Courdy,  172. 

8.  Case  in  Judgment.  —A  deed  to  the  defendant  made  by  Aura  M.  and  her  former 
husband,  which  contained  the  following  clause:  "The  parties  of  the  first  part 
covenant  to  and  with  the  party  of  the  second  part,  that  they  will  warrant  and 
defend  the  same  against  all  claims  whatsoever  to  the  use  and  benefit  of  the 
parties  of  the  second  part,  for  the  special  use  and  none  other  of  eduoational 
purposes,  and  upon  which  block  shall  be  erected  a  college  or  institution  of 
learning  free  fVom  all  sectional  or  political  influences ; "  hdd,  not  to  create  an 
estate  upon  condition  subsequent. — Id. 

L  Bemedt  m  Case  of  OoNDinoN  Bboken.— If  a  condition  snbsequent  be  broken, 
the  party  entitled  may  re-enter,  and  if  necessary,  regain  his  estate  by  aetion, 
but  equity  will  not  aid  him.  —  Id. 
See  Evidence,  2-4 ;  Fbattdxtlent  Gonvetangbs  ;  Pabtnebshxp,  4. 

DISTBICT  ATTOBNEY.    See  Mabbiaoe  and  Divobob  ;  Offigb  and  Offiobbs,  6^  7. 

EASEMENTS.    See  Lioenbb. 

EQUITY. 

1.  CoNTBACT— PLBADiNa  TO  Befobx.  —  Li  ordcr  to  have  a  contract  reformed,  the 
pleading  should  set  out  what  the  contract  was  as  the  parties  made  it,  and  why 
its  terms  happened  to  be  left  out,  or  how  terms  not  agreed  upon  oame  to  be 
inserted.— -Fo«i«*  v.  Schmeer,  863. 

2.  Sake— Pboof  Bbquibxd  to  Befobx.— In  all  oases  to  reform  a  oontnot,  the 
court  will  requin  strong  and  canvindng  proof  of  the  mistake;  boi  when  mis- 
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take  is  showiii  that,  if  not  oorreoted,  would  operate  to  the  prejudice  of  a  party, 
and  which  did  not  occur  ihrongh  the  party's  careleesnees  or  negligence,  the 
court  will  correct  it. — Id, 
See  Appeal,  6 ;  Judqicentb  asd  Diobess,  4, 6;  Pleadino  ahd  Pbaotiob. 

ESTATES  OF  DEOEDENTS. 

1.  Estate  of  Peoedents.— An  action  may  be  maintained  against  the  estate  of  a 
deceased  person,  without  premutation  to  the  County  Court,  for  allowance  under 
the  Act  of  1885,  section  1131,  Hill's  Code.  —  Ray  t.  Eodge,  20. 

2.  Nonsuit— When  Impbopeblt  Obahted.— In  an  action  by  an  administrator  for 
money  discoyered  by  the  respondent  concealed  under  an  old  bam,  which  money 
bad  been  by  the  respondent  treated  as  lost  property,  and  it  was  proyen  on  the 
trial  that  appellant's  intestate  was  possessed  of  money  shortly  before  her  death, 
oorrespondiog  in  amount  to  that  found ;  that  she  was  in  the  habit  of  concealing 
her  money ;  that  no  money  was  found  about  her  premises ;  that  she  attempted 
to  tell  her  daughter  someOiing  about  money,  but  was  too  far  exhausted  to  make 
herself  clearly  understood ;  Tield,  that  sulHcient  proof  was  adduced  to  submit  the 
question  to  the  jury,  whether  the  money  was  in  fSsot  the  money  of  the  appel- 
lant's intestate;  and  field,  further,  that  a  nonsuit  on  motion  of  the  respondent 
was  improperly  granted.  —Bovem  y.  Toran,  ML 

ESTOPPEL. 

1.  Equitable  Estoppel — LeoaL  Title. — In  an  action  at  law  to  reooyer  poeseasion 
of  real  property,  an  equitable  estoppel  cannot  preyail  against  the  legal  title.  The 
equity  could  only  be  brought  before  the  court  in  such  case  by  cross-bill,  as  pro- 
vided in  section  381  of  Hill's  Code.— itfoore  y.  Frazer,  685. 

H  Estoppel. — When  the  plaintifT  was  the  efficient  cause  of  the  defendant  corpora- 
tion making  large  expenditures  of  money,  and  he  was  one  of  its  officers  at  the 
yery  time  and  superintendent  of  the  work,  he  is  estopped,  and  could  not  set  up 
his  own  acts,  as  such  superintendent,  as  the  identical  wrong  committed  by 
defendant,  of  which  he  now  complains.  —  BimM  y.  Mviil'Mymah  8L  By,  Co.,  40L 

EVIDENCE. 

1.  WszixHa— CoETEsm  of— Whbe  PxtoyBN  bt  Pabol. — Before  oral  eyidenoe  can 
be  receiyed  of  the  contents  of  a  written  instrument,  it  must  be  shown  to  the 
satisfaction  of  the  trial  court  that  an  honest  and  diligent  attempt  had  been  made 
to  obtain  the  writing  itself,  and  that  such  attempt  was  unsuccessful,  or  proof  be 
made  that  it  had  been  destroyed.  The  eflbct  of  such  eyidence,  improperly 
admitted,  is  not  cured  by  an  instruction,  "  that  if  the  contract  was  In  writing, 
the  jury  was  not  at  liberty  to  consider  such  oral  evidence,"  there  being  no  con- 
tention as  to  the  fact  of  the  contract  being  in  writing. — £retrsan  v.  Purdom,  689. 

5t.  EyzDENOB— Beoobded  Deed  Cokpetekt.  — The  record  of  a  conyeyance  duly 
recorded,  or  a  transcript  thereof  daly  certified  by  the  county  clerk  in  whose 
office  the  same  may  have  been  recorded,  may  be  read  in  evidence  in  any  court 
in  this  State  with  lite  force  and  effect  as  the  original  conyeytoioe. — Stanley  v. 
SmUh,  605. 

&  EviDEHCE— OBJSonoEB  Thebeto.— When  evidence  is  offered,  the  better  prac- 
tice is  for  counsel  to  submit  the  objections  thereto  which  are  relied  upon,  so 
that  one  ruling  may  dispose  of  them. — Id, 

4,  Section  80i3  of  Hill's  Code  CbESTBUED. — This  is  a  remedial  statute,  and  its 
provisions  must  be  liberally  construed  in  furtherance  of  the  legislative  intent, 
and  its  eflSdct  was  to  make  unsealed  deeds  which  had  been  recorded  of  the  same 
efibot  and  validity  as  if  thay  had  been  sealed. —iS. 
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S.  OxMXBAL  RxFiTiAXioir— How  Pboyex. — WitDOBB  mtut  fliBt  beMkfid  toaehiDg 
bis  knowledge  of  the  party's  general  repatation,  and  he  may  be  then  asked 
wbetber  it  is  good  or  bad,  if  found  to  pnaeiMi  anfflftinnt  knowledge  on  that  nb- 
iect—KeUey  y,  Highfidd,  277. 

0.  Judicial  Notice.  —The  court  may  take  judicial  notice  that  merchantable  pro- 
ducts, such  as  hay  and  potatoes,  in  Oregon  have  %  yalue.— JfeJCay  y.  Jfus^rovtf, 
162. 

7.  BuBDSN  OF  Pboof.  —When  a  fact  is  more  particularly  within  the  knowledge  of 
one  party  than  the  other,  the  burden  of  proying  such  fact  is  on  such  party.  — 
Fe6er  y.  BoihOiOd,  885. 

8.  EyiDKNcs,  Best— Wbezi  Pboduoed. —Where  the  eyidence  offered  clearly  estab- 
lished  the  mistake  alleged,  and  was  uncontradicted,  and  the  record  disclosed  this 
to  haye  been  admitted  by  the  original  parties  to  the  transaction,  7ie2d,  that  the 
failure  to  call  such  parties  as  witnesses  did  not  infringe  the  rule  that  the  best 
eyidence  must  be  produced. — Mo(mey  y.  Holoomb,  689. 

Bee  Appeal,  6;  Assumpsit,  2;  Bill  of  Exckptioxb;  ComBAon;  Oocetbb- 
OLAix;  CBDcnfAL  Law;  Damages;  Feaudulert  CoNysTAKCES ;  Ibbibuo- 
noKs ;  MoBTOAaEs ;  Nbglioekgob  ;  Tbbbpasb  ;  Tbubtb  ;  Watbbs  ;  WnnBBSOB. 

EXCEPnOKB.    Bee  Bill  of  ExcBpnoBB. 

EXEGUT0B8  AND  ADMINIBTRATOBS. 

EzKOUTOB  OF  Pabtnebship  ESTATE. — Where  it  was  proyided  by  a  will  that  the 
executor  therein  named  should  not  be  required  to  giye  bonds,  and  the  executor, 
who  was  a  partner  of  the  deceased,  administered  upon  the  general  estate  of 
deceased,  and  also  caused  himself  to  be  appointed  administrator  of  the  partner^ 
ship  estate,  and  retained  the  administration  thereof  after  he  had  dosed  up  the 
general  executorship ;  hM,  (1)  That  he  should  haye  closed  up  the  partnership 
estate  first.  (2)  That  he  should  be  required  to  giye  bonds  as  executor  of  the 
'partnerBhip  estate,  notwithstanding  the  proyision  of  the  wilL— PoZicto  y.  Eigne, 
142. 

FESTUBEB. 

1.  BxAii  Pbopbbtt— FixTUBES— BELAZATioir  OF  OoMMOH  Law.  —When  and  under 
what  circumstances  and  conditions  a  chattel  becomes  annexed  to  land,  so  as  to 
subject  it  to  the  same  conditions  in  eyery  respect,  is  frequently  difficult  to 
determine ;  but  with  the  growth  and  deyelopment  of  trade  and  manufactures, 
much  of  the  strictness  of  the  common  law  on  this  subject  has  been  relaxed.— 
HmkU  y.  JHXUm,  610. 

2.  FiXTUBE— What  is.  —To  giye  a  chattel  the  character  of  a  fixture,  and  render  it 
immoyable,  three  things  are  necessary:  (1)  Actual  annexation  to  the  realty,  or 
some  appurtenant  thereto;  (2)  application  to  the  purpose  or  use  to  which  that 
part  of  the  realty  with  which  it  is  connected  is  appropriated ;  and  (8)  the  inten- 
tion of  the  parties  making  the  annexation  to  make  a  permanent  accession  to  the 
freehold.— JcL 

8.   AOBEEMEZfT  THAT  OhABACTEB  OF  OhATTKLB  SHALL  BE  UNCHAlfOED  BT  AKNBXATIOir 

— EiFECT  OF.  —When  before  annexation  parties  agree  that  things  personal  in 
their  character  shall  continue  to  be  personalty,  or  retain  their  character  as 
chattels  though  annexed  to  the  realty  so  as  to  become  a  part  of  it  without  such 
agreement,  they  will  continue  to  be  chattels  if  they  can  be  remoyed  without 
material  injury  to  the  articles  themselyes,  or  to  the  freehold.- id. 
4.  Faois  of  Pabticulab  Case.  —Considered  and  held  that  the  machinery  in  qqss- 
tion  was  not  so  annexed  to  the  freehold  as  to  beoome  a  part  of  it. — Id, 
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fobcible  entry  and  detainer. 

1.  FoBCiBLE  ExTBY,  Sestice  OF  SusofONB  IN.— Seotioii  8  of  the  JuBtioe'B  Act,  pro- 
TidiDg  that  the  defendant  shall  be  required  to  appear  not  less  than  six  nor  mors 
than  twenty  days  from  the  date  thereof,  does  not  apply  to  actions  of  forcible  entry 
and  detainer.  —B^JUs  ▼.  Flint,  158. 

2.  Samb.— Section  4  of  the  Forcible  Entry  and  Detainer  Act  only  ppescribea  that 
the  service  is  to  be  made  in  the  same  manner,  and  a  return  be  made  aa  in  other 
oases,  and  defendant  in  sacli  case  may  be  required  to  answer  not  less  than  two 
nor  more  than  four  days  after  seryioe. — Id» 

FRANCHISES. 

1.  Bkmzdt— AonoM  at  Law  will  not  Lie,  Wbkn.— An  action  at  law  will  not  lie 
to  recoyer  the  possession  of  a  fhmchise.  It  is  not  tangible  or  capable  of  any 
kind  of  physical  identification  or  deliyery. — Pudct  y.  MuUnomah  St.  By.  Co.,  404. 

2.  Remedt—Aotion  to  Reoovzb  Daxages.— At  common  law,  an  action  on  the 
case  would  lie  to  recoyer  damages  for  the  disturbance  of  the  plaintiff  in  the 
enjoyment  of  a  franchise ;  but  in  such  case  the  party  reooyers  damages,  and 
not  the  possession  of  the  particular  firanohise. — Jd. 

FRAUD.    See  Aitobney  and  Client. 

FRAUDULENT  CONVEYANCES. 

1 .  Fbaudulent  CoNyETANGE — Inadequaot  OF  OoNBiDEBATXoN.  —When  land  of  the 
yalue  of  two  thousand  dollars  was  conyeyed  for  the  consideration  of  one  hundred 
dollars,  held,  that  as  against  existing  creditors,  such  deed  was  oonstruotiyely 
fraudulent.— iSco^^n  y.  Scldoath,  380. 

2.  CoNSmERATION  IN  DeED  ~  WhEN  MoNETED  CONBmERATION  CANNOT  BE  SHOWN.  — 

When  the  consideration  in  a  deed  is  expressed  to  be  natural  loye  and  affection,  or 
marriage,  or  the  like,  it  is  not  competent  for  the  purpose  of  supporting  the  deed 
to  proye  that  the  consideration  was  a  moneyed  one. — Id, 

3.  BAXE—DnrrEBENT  in  Kind.— A  consideration  different  in  kind  from  that  ex- 
pressed in  a  deed  cannot  be  proyen ;  but  when  the  consideration  expressed  is 
a  moneyed  one,  for  the  purpose  of  rebutting  the  presumption  of  fraud,  a  larger 
or  different  moneyed  consideration  may  be  proyen. — Id, 

i.  Fbaud— Pboof  of.— OircumBtanoes  considered  which  tend  to  proye  the  deed 
was  fraudulent. — Id, 

5.  Fbaudulent  Tbanbfeb.  —A  conyeysnce  made  without  any  consideration,  or  upon 
some  reseryatlon  for  the  benefit  of  the.grantor,  or  to  some  person  who  has  no 
interest  in  the  conyeyance,  or  upon  a  secret  trust,  may  be  set  aside  without 
reference  to  the  knowledge  or  intent  of  the  grantee. — CTiamberlain  y.  Leahy,  8. 

8.  Samb.  —The  equity  of  a  purchaser  for  a  yaluable  consideration  is  greater  than 
that  of  a  creditor. — Id. 

7.  Sake.- Notice  of  ihe  firaudolent  intent  of  the  grantor  must  be  actual;  but  it 
is  a  question  of  fact,  and  may  be  established  by  direct  eyidenoe,  or  it  may  be 
inferred  from  circumstances,  and  from  proof  of  the  yendee's  knowledge  of  facts 
calculated  to  awaken  suspicion. — Id, 

8.  Saxe. — Knowledge  of  facts  which  should  put  a  prudent  man  upon  inquiry  are 
sufficient  to  warrant  an  inference  of  actual  notice.  ^Id, 

9.  Same. — Where  the  grantor  being  insolyent  transferred  property  to  his  business 
partner,  by  whom  it  was  transferred  to  grantor's  brother,  defendant,  without 
consideration  in  either  case,  and  defendant  negotiated  a  loan  of  six  hundred  dol- 
lars ux>on  the  property,  which  was  worth  two  thousand  fiye  hundred  dollars, 
and  gaye  the  six  hundred  dollars  to  the  insolyent,  and  it  was  claimed  it  was  used 
by  him  to  pay  some  of  his  debts,  the  transfer  was  set  aside  as  oreditixig  a  wonI 
trust,  and  because  it  was  firaudulent. — Id, 
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FRAUDULENT  C0NYEYANCE8  (Continued). 

10.  Sauk.  —  The  deed  being  fhuidolont  was  not  allowed  to  stuid  m  a  leemitj  for 
money  advanced.  — Id, 

U.  FBAUQuiiBST  TRAa8nB-->LisPBn>xii8— EirowLUXQiov  Gxabteb— Nodcb.^ 
Notice  of  the  firaadalent  intent  of  the  grantor  may  be  fixed  on  the  grantee  by 
the  ciroamBtances  of  the  tranaaotion,  qnestioning  Cootidge  t.  SeneiBy,  11  Or.  827. 
PhUbriek  ▼.  (yCormer,  15. 

IS.  Facts  Imfuxibio  Fbaud.— The  grantor  ahot  a  man,  and  action  waa  oommenoed 
against  him  for  damagea.  Pending  the  action,  he  transferred  the  property  to 
T.  J.  O'Connor  for  a  oonaideration  of  one  third  of  ita  actaal  Talae.  The  grantor 
boarded  in  the  family  of  grantee ;  the  shooting  by  grantor  and  the  pendency  of 
the  action  were  widely  known,  and  were  talked  of  in  the  family  of  gzmntee,  and 
grantee  waa  withoat  any  means  or  regular  employment.  Held,  that  these  cir- 
oumstanoea  were  badges  of  fraud,  and  the  deed  Arauduleni  under  sections  dOG9, . 
8060,  8061,  8062,  of  Hill's  Code.  A  deed  only  conatmotiTely  firaodnlent  may  be 
allowed  to  stand  as  security  for  money  advanced.  —  Id.  • 

18.  FBauDULBrr  Ooh^tah ok — AassmBHT  to  Bbconvbt. — Where  at  the  time  of  the 
exeoutlon  of  a  deed,  for  the  expressed  oonaideration  of  two  thousand  five  hundred 
dollars,  an  agreement  is  made  to  reoonvey  in  a  year  for  the  same  amount,  and  the 
property  was  of  the  valae  of  six  thousand  dollars,  such  deed  and  agreement 
create  a  trust  in  favor  of  the  grantor,  and  is  as  againat  the  grantor's  wife,  who  is 
about  to  prosecute  a  suit  for  a  divorce  and  alimony,  towdulent.—-  Weber  t. 
JiotAchiU,  885. 

U.  PuioHASBBnioMFiuimmiiMTOBAWxoB— HowPBOTSOisD.---Apaieha8arfrom 
a  fraudulent  grantor  can  only  protect  himself  when  the  transaction  is  assailed  for 
fraud,  by  alleging  and  proving  that  he  paid  a  valuable  consideration  lor  the 
property,  giving  the  facts ;  that  at  the  time  of  such  payment  he  had  no  notice  of 
the  outstanding  equity  or  fraudulent  intent,  as  the  case  may  be,  and  that  he 
acted  in  good  faith.  —  Id. 

15.  Onus  Pbobaiidi^Whbn  upoir  thb  DznEMDASr.— When  it  appears  that  the 
grantor  in  a  deed  intended  to  defhtud  his  wife  out  of  alimony  in  a  suit  for  a 
divorce  which  she  wss  about  to  commence,  snd  that  he  made  the  deed  for  that 
purpose  to  E.  8.  B,  Ae2d,  that  E.  S.  B»  can  only  protect  his  title  by  alleging  and 
proving  that  he  is  a  honajkie  purchaser  for  value  and  without  notice ;  hM,  also, 
that  the  facts  of  the  payment  of  value,  and  when  paid,  as  well  ss  tiie  want  of 
notice,  are  facts  lying  peculiarly  within  the  knowledge  of  the  defendsnt  E.  B.  B., 
and  that  for  that  reason  the  obligation  of  proof  Ues  with  him. — Id. 

It,  St^VDOLBn  CoirvxTAirGB. — Held,  under  the  particular  facts  disclosed  by  the 
evideooe  in  this  case,  that  the  defendant  W.,  at  the  time  he  conveyed  the  property 
in  controversy,  intended  to  hinder,  delay,  and  defraud  the  phuntiif  in  the  prose- 
ontton  of  her  contemplated  suit  for  a  divorce,  and  for  a  recovery  of  alimony  and 
one  third  of  Weber's  land. — Id. 

17.  Fbaudulkht  GoNVXTAiraB—  Axbwxb  — Boka  Fids  Pobohasbb.— To  constitute  a 
good  answer  that  defendant  is  t^honajlde  purchaser  for  value  and  without  notice, 
it  muat  be  alleged :  (1)  deisin  of  the  grantor  in  fee,  or  a  pretended  sainn  and 
possession  at  the  time  of  the  conveyance,  if  it  pretended  to  confer  immediate 
possession.  (2)  A  conveyance  and  not  articles  merely.  (3)  The  eonsidsralion 
and  actual  payment  of  the  same.  —  Id. 

IS.  PsKUiiFiioir  OF  Fbaud— When  does  vot  Abde.  —If  a  deed  were  intended  as  a 
deed  of  trust,  and  was  taken  by  the  plaintiff  for  that  purpose,  and  waa  such  as 
would  necessarily  delay  M.  B.  ft  Co.  in  the  collection  of  their  claim,  the  law  will 
not,  frt>m  these  facts  alone,  presume  that  such  deed  was  executed  with  a  fraudu- 
lent intent.  These  facts  might  be  weighed  with  the  other  facts  in  the  case,  but 
standing  alone,  they  raise  no  presumption  of  fkaud. — Stanley  y.  Smith,  605. 
Bee  JuDcaDENTB  ahd  Dsosbbs,  6,  7;  JuBiBDionov,  8. 
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garnishment. 

L  Oabkibbeb— DuTT  or,  xk  AirawsBnro.— If  a  garniBhee  knew  ihat  the  debt 
■ought  to  be  garnlBhed  had  been  assigned  to  another,  and  neglected  to  plead  anch 
aeaignment  in  hja  answer,  or  to  defend  himaelf  against  the  claim  set  ap  against 
him  in  the  garnishment  proceedings,  neither  the  fact  of  such  garnishment  nor 
the  Judgment  rendered  against  him  nnder  the  proceeding  will  constitate  a 
defense  to  a  suit  brought  against  him  by  the  assignee,  to  whom  the  debt  had 
been  assigned  prior  to  said  attempted  garnishment. — Phipps  y.  lUeley,  4M. 

2.  NonoB  OF  AsBiamcEKT — When  Eftbotual. — Notice  of  assignment  at  any  time 
before  the  filing  of  his  answer,  or  even  before  judgment,  will  impoee  the  duty  on 
the  garnishee  of  setting  up  such  assignment. — Id. 

8.  QABmSEBB— His  DuTiE&~The  garnishee  is  entirely  indifEarent  between  the 
parties,  and  he  can  properly  do  nothing  to  aid  either  party  to  the  litigation ; 
but  he  must  act  for  his  own  protection,  and  plead  that  the  debt  attempted 
to  be  garnished  has  been  assigned  whenever  he  has  notice  of  it  —  Id, 

4.  Gabiosheb— Answkb  of.— The  answer  of  a  garnishee  which  simply  denies  in 
hoBO  verba  the  allegations  of  the  complaint  does  not  raise  an  issue,  and  the 
complaint  will  be  taken  as  confessed,  and  Judgment  rendered  against  the 
garnishee,  where  it  appears  that  such  denials  were  deliberately  made.  —  Dawson 
y.  Maria,  666. 

6.  Bake.  — Doubtftil  and  eyasiye  answers  should  be  taken  against  the  gamiahee. 
(Drake  on  Attachment,  §  877 ;  Wade  on  Attachment,  }  688.)  —Id, 

GRANT. 

Gsaut  to  D.  £.  Bttdd  Aim  bugb  Pebson  as  hb  hat  Absociate  wits  HnwitTiT 
Thebbin. — Eflfect  of  such  grant  considered,  but  not  expressly  decided.  ^Budd  y. 
MuUnomah  8t,  By.  Go,,  401. 

See  LiOENBB. 

GUARANTY. 

CoMTBAor— GuABABTEE,  CoiTSTBiTOTXON  OF.— A  oontnot  reading,  '<*I  hereby 
guarantee  the  sum  of  1200  per  month,  payable  in  advance,  for  a  period  of  twenty- 
five  and  two  third  months,  aggregating  $5,138,  for  rent,  etc.,  Aeld,  (1)  To  be  a 
guaranty  on  the  part  of  the  signer  that  the  lessee  of  the  premises  should  pay  the 
Bum  of  $200  monthly  in  advance.  (2)  The  liability  accrued  upon  the  first  of 
any  month  that  the  rent  was  not  so  paid  in  advance,  and  action  could  be  main- 
tained thereon.  (3)  That  no  demand  of  payment  or  notice  to  the  principal  is 
necessary.  (4)  The  court  will  look  at  surrounding  circumstances  to  ascertain 
the  intention  of  the  parties,  and  will  not  be  controlled  by  the  technical  meaning 
of  the  word  "guarantee."  (5}  That  the  contract  was  severable.— TTei^  v. 
£fonari^,2S. 

INDICTMENT.    See  Gboezkal  Law. 

INJUNCTIONS. 

Ibtdboxion,  Gbounds  fob  Rbfcbibo.  —Where  it  appears  that  S.  has  granted  to  B. 
the  sole  and  exdusive  right  to  hunt  upon  the  waters  of  S.'s  land,  and  that  B.  has 
issued  permits  to  numeitous  persons  who  have  hunted  not  only  on  the  waters, 
but  also  on  the  lands  of  8.,  have  conducted  themselves  in  an  insolent  manner, 
and  have  wounded  the  domestic  animals  of  8.,  the  court  will  not  grant  an  iz^uno- 
tion  reatraining  S.  from  acts  inconsistent  with  the  nature  of  the  contract  on  his 
part— JBifisrAam  v.  Salenet  206. 

XNBOLYENOY.    See  Attobmbt  abd  Cuxst,  2. 
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INSTBUCnONS. 

1.  iMfTBUcnoy  miBT  hot  Wzxhdsaw  Faoib  zn  Etidxrgs  vbok  thb  Jtjbt.— a  hypo- 
thetical inetraction  which  fails  to  notice  material  facta  in  eridenoe,  and  which 
attempts  to  submit  the  case  to  the  jury  on  the  aaaomption  that  snch  facta  were 
not  in  eyidence,  is  erroneoaa,  and  the  court  did  not  err  in  refoaing  it    The  effect 
of  nich  an  instraction  is  to  withdraw  material  facts  from  the  consideration  of  the 
Jury.— ieflfly  t.  mghfiOd,  277. 
X  ImKBUOizoN-- Wmor  used  not  bb  Grmr.  —An  instraction  which  in  effect  with- 
draws from  the  consideration  of  the  Jory  material  facts,  and  which  directs  them 
to  base  their  verdict  on  certun  specified  facts,  and  which  instraction  ignores 
other  material  facts  in  eyidence,  onght  not  to  be  ^yea.-— Stanley  ▼•  BtmUh,  60B. 
Bee  Attachxert,  2 ;  Bill  of  Exaspizom;  Obooqiazi  Law;  TitimTABn  amd 
Tenakt. 

JOINT  TENANT.    See  Aooomrr,  1. 

JUDGMENTS  AND  DEGREES. 

1.  DsGBBB  CAHHOT  BX  GoiiLATEBALLT  Attagesd.— In  a  solt  to  e^Joiii  tb»  enforce- 
ment  of  a  decree  creating  a  lien  on  certain  land,  which  had  been  parehaaed  by 
the  plaintiff  sabsequent  to  the  rendition  of  the  decree  firom  the  judgment 
debtor ;  hOd,  (!)  That  the  decree  could  not  be  collaterally  attacked  onlen  it 
was  absolutely  yoid.  (2)  That  the  fact  that  the  complaint  ux>on  which  the 
decree  was  obtained,  being  for  the  foreclosure  of  a  mortgage,  did  not  sat  forth 
the  consideration  of  the  mortgage,  was  an  irregularity  which  could  have  been 
objected  to  in  the  trial  by  the  defendant,  but  did  not  inyalidate  the  decree  finally 
obtained. — Berry  y.  King,  166. 

2.  DxoBBB  OF  GoLLATBBAL  Attaok  UPON.— The  courtB  of  the  United  Statea  being 
courts  of  superior  jurisdiction,  their  decrees  are  not  open  to  collateral  attack, 
unless  it  is  affirmatiyely  shown  by  the  record  that  they  had  no  jurisdiction.— 
AppUgaie  y.  DcweU,  518. 

8,    JUDGMBMT  OF  Db  FacTO  JUDICIAL  OfFICBB— CoUJklKBAL  ATTAOK  UPON. — IHiea 

F.  was  holding  the  office  of  justice  of  the  peace,  and  in  a  subsequent  election  was 
defeated  by  H.,  who  receiyed  the  certificate  of  election,  duly  qualified,  and 
demanded  possession  of  the  office,  which  F.  refused  to  surrender,  Ae&f,  that  F. 
was  a  de  facto  officer,  and  that  a  judgment  obtained  before  him  ooald  not  be 
oollaterally  assailed. — Eawlin  y.  Kaesafer,  456. 

4  Equxtt— When  Rbldef  AaAom  Judomemt  Gbabtbd  m.— A  judgment  was 
obtained  before  a  Justice  of  the  peace  in  an  action  for  the  reooyezy  of  per- 
sonal property.  Judgment  was  entered  for  the  return  of  the  property,  but  the 
Justice  omitted  the  altematiye  part  of  the  judgment  as  to  yalue,  in  oaae  a 
deliyery  could  not  be  had.  The  defendant  in  that  action  appealed,  and  tfaeii 
diBmiased  his  appeaL  The  appellate  court  failed  to  enter  judgment  at  the  time 
of  the  dismissal.  Subsequently  the  justice  of  the  peace  corrected  his  docket* 
and  entered  judgment  for  the  yalue  of  the  property.  The  appellate  court  also 
entered  a  final  judgment  in  the  case  for  the  property,  or  its  yalue.  The  defend- 
ant now  seeks  to  enjoin  the  enforcement  of  the  judgment.  Held,  he  has  no 
standing  in  a  court  of  equity  until  he  has  complied  with  that  portion  of  the 
judgment  against  which  no  complaint  is  offered.— Putnam  y.  Febd,  440. 

6.  JmxncBNT,  Ebbomeous— Must  bb  Gobbbotbd  bt  Appeal.— If  a  judgment  of 
the  Circuit  Court  is  erroneous,  the  proper  remedy  is  not  through  a  court  of 
equity,  but  by  appeal  from  the  judgment    (Hill's  Code,  {  535.)— id. 

0.  JunaicBBT — Cbbditobs*  Riohib  of. — Respondents  and  appellants  haying  ob- 
tained separate  judgments  against  one  Y.  C,  the  appellants  applied  to  the  respond- 
ents, whose  Judgments  were  prior  to  that  of  ^ypeUants.  to  unite  with  them  in  aaoil 
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JUDGMENTS  AND  DECREES  (Contmned). 

to  set  uBide  a  prior  Judgment  of  one  H.,  against  said  V.  C.whioh  the  respond- 
ents refnaed  to  do;  but  entered  into  an  agreement  with  H.,  whereby  they 
xeodved  a  note  from  him  and  gave  him  a  receipt  for  the  same,  specifying  that  it 
waa  given  to  pay  their  Jndgmonts,  and  that  if  the  property  was  sold  under  ezecu* 
tion  for  cash,  they  should  receive  the  same  and  surrender  up  the  note ;  but  if  H. 
bid  in  the  property  they  were  to  hold  the  note  in  lieu  of  their  judgments.  The 
appellants  then  began  suits  against  H.  and  the  respondents  to  have  his  Judg- 
ment declared  fraudulent,  and  to  obtain  priority  over  the  judgments  of  respond- 
ent. The  property  of  Y.  0.  was  sufficient  to  satisfy  the  Judgment  of  H.  and 
the  respondents.  Upon  trial  the  Judgment  of  H.  was  found  to  be  fraudulent. 
Eeld,  (1)  That  if  the  H.  Judgment  was  fraudulent,  the  other  respondents,  having 
a  subsequent  lien,  did  not  lose  their  priority  of  lien  in  consequence  of  their  refusal 
to  unite  with  the  appellants  in  such  suit,  nor  by  endeavoring  to  obtain  payment 
thereof  through  the  agreement  with  H.  (2)  That  the  note  given  them  could 
not  be  considered  as  having  paid  their  judgments.  (3)  That  the  fact  that  they 
refused  to  Join  with  the  appellant  in  a  suit  to  set  aside  the  H.  judgment,  and 
entered  into  the  arrangement  with  H.,  did  not  taint  their  judgments  with  fraud. 
(4)  That  this  was  not  a  case  where  the  appellants  would  be  entitled  to  a  priority 
of  lien  over  the  respondents,  as  in  a  case  of  discovery  of  equitable  asaeta.^Xi}' 
UenihtU  V.  Eotaling  Co.,  371. 

7.  DscBEB— OwNBB  OF  Land,  When  HOT  Atfected  B7.— In  a  suit  to  quiet  title, 
the  plaintiff  showed  possession  for  the  time  limited  by  law  for  the  commencement 
of  actions  to  recover  real  estate,  and  also  a  regular  deed  thereto.  Bdd,  that  a 
decree  rendered  against  his  grantor,  subsequent  to  his  purchase  of  the  land, 
declaring  the  said  grantor's  deed  fraudulent,  where  there  was  no  issue  upon  the 
point  in  the  suit  in  which  the  decree  was  rendered,  did  not  estop  the  plaintiff 
from  claiming  title  to  the  land.  ^Applegaie  v.  DoweU,  613. 

See  Afpkal,  9;  Costs;  Cbdhnal  Law,  26;  Nsw  Tbial;  KonsDir;  Ba- 
plevzn;  Beb  Adtddioata;  Ykbdiot. 

JUDICIAL  NOTldE.    See  Evzdbvgx,  0. 

JUBIBDICTION. 

1.  UmTKD  States  Coubt— Jubibdioiion  of.— United  States  courts  In  equity  and 
oommon-lsw  oases  are  courts  of  UmUed  although  not  irtferior  Jurisdiction,  and 
some  especial  grounds  of  Jurisdiction  must  be  shown  to  enable  them  to  take  cog- 
nizance of  causes,  aud  the  fiK^ts  set  out  as  the  ground  of  jurisdiction  will  be  pre- 
sumed to  be  the  only  source  firom  which  such  Jurisdiction  is  derived. — AppUgaie 
T.  JknoeU,  513. 

2.  8iA]iB.—Consentof  parties  does  not  invest  the  court  with  Jurisdiction.  The  law 
must  confer  it,  or  it  does  not  exist  in  the  court. — 2d, 

8.  Saiib. — In  a  suit  between  citizens  of  the  same  State  to  set  aside  a  deed  as  fraud- 
ulent, and  subject  land  in  the  State  to  a  Judgment  of  the  State  courts,  an  alle- 
gation of  fhiud  upon  the  revenue  laws  of  the  United  States  does  not  show  a 
cause  cognizable  in  the  federal  courts  under  the  laws  of  the  United  States.— 2(2. 

See  JUDOIIKMTS  A3n>  Deobsis. 

JUBY  AND  JUBOBS. 

1.  Jtjbob's  Challeroz. — In  an  action  against  a  county  to  recover  damages,  it  ia 
sufficient  ground  of  challenge  for  implied  bias  that  the  Juror  called  is  a  tax- 
payer.—JVwd  V.  UmaiiUa  County,  813. 

2.  Sake. — Where  a  party  challenges  a  juror  for  implied  bias,  and  his  challenge  is 
wrongfully  overruled,  the  error  so  far  as  the  particular  Juror  Is  oonoemed  Is 
waived  by  a  subsequent  peremptory  challenge  to  him. — Id, 
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JUBT  AND  JTJBOBS  (Ck)ntlnned). 
8.  Baicb.  —There  U  no  statnte  allowing  queeiions  to  be  asked  of  a  Juror  as  to  pre- 

jodioe  existing  in  hia  mind,  for  or  against  either  party  to  the  action. — Id, 
i.  Saicl  — It  is  proper  in  snch  case  to  submit  a  challenge  for  actual  bias,  and  if 

excepted  to  by  the  opposing  party  and  OTerroled  by  the  court,  the  deoiaion  could 

be  reviewed  on  appeal.  —Id. 

6.  Cbdokai*  Law — Pbagtigk — Yzbw  bt  thb  Jubt. — Where  the  Jury  by  agreement 
of  counsel  and  the  direction  of  the  court  visited  the  scene  of  the  murder,  and 
also  the  county  jail,  without  the  presence  of  the  prisoner,  fields  that  these  facta 
furnished  no  sufficient  reason  why  sentence  should  not  be  pronounced  on  the 
verdict  {State  v.  Ah  Lee,  8  Or.  21i,  ^iproved  and  followed.)  —  State  v.  Moron, 
962. 

6^  JuBT— YEBDior  OF— Vixw  OF  Pbsmises  bt— MiBCOMDuor  OF  Attobubt.— The 
Jury  with  the  consent  of  the  parties  went  to  view  the  premises  where  the  work 
sued  for  was  done.  The  attorneys  stipulated  that  one  attorney  on  each  side 
should  accompany  the  jury.  Two  of  the  plaintiff's  attorneys  went  in  the  com- 
pany of  the  jury,  but  had  no  communication  with  any  of  them.  Besides  these 
two,  one  other  of  the  plaintiffs  attorneys,  with  an  attorney  of  the  defendant* 
went  in  sight  of  but  were  not  in  company  with  the  jnry.  Held,  on  motion  to 
discharge  the  Jury,  that  as  the  court  below  had  a  better  opportunity  to  judge  of 
the  motives  of  the  attorneys  in  mingling  with  the  jurors,  the  denial  to  discharge 
them  should  be  sustained. — KpUct  v.  Bley,  429. 

7.  JuBOB,  Mdooitduot  OF.  — A  juror  who  went  with  the  others  to  view  tlie  premises, 
and  did  not  go  over  the  same  on  account  of  lameness,  but  was  in  sight  thereof^ 
was  not  guilty  of  misconduct.  —  Id. 

6.  JmriOB's  CouBT  — Yxbdiot  of  a  Jubt  in. — Where  a  jury  returned  in  a  Jnstioe's 
Oourt  a  verdict  in  favor  of  defendant,  and  the  same  was  received,  and  they  there- 
upon informed  the  court  that  they  intended  by  the  verdict  to  find  in  favor  of  the 
plaintifi;  and  the  justice  then  allowed  them  to  separate  to  appear  at  another  day, 
at  which  time  they  did  appear  and  were  allowed  to  render  another  verdict  in 
favor  of  the  plaintiff  as  originally  intended,  and  were  then  discharged;  hdd, 
(1)  That  the  first  paper  filed  was  not  their  verdict,  as  the  Jury  did  not  agree  on 
the  same  as  such.  (2)  That  the  second  verdict  was  irregular,  as  the  jury  had 
been  allowed  to  separate,  and  should  be  set  aside  and  a  new  trial  had.— JHcM- 
sonv.  i9mi(^20a 
See  InfmrcnoiiBi  Jubiiubb  Coubxb. 

JUSTIOES'  OOUBTS. 

Jxjbtiob's  OouBT— Jubt  Tbzai.  nr— Pabtt  Oallxbo  fob,  Oosouodes>  bttbb  Yxb- 
diot OF,  WHXN.—The  party  oaUing  for  a  jury  in  a  Justice's  Court  is  concluded 
by  the  verdict  thereof,  unless  the  fine  or  judgment  be  for  an  amount  of  money 
not  less  than  fifty  dollars.    (Hill's  Code,  }  2170.)— i9(a<e  v.  Sheppord,  096. 
See  Jubt  azid  Jxtbobb,  8l      ^ 

LANDLOBD  AND  TENAIH". 

1.  Lbabb- Labdlobd  abd  Txnabt— What  n  Nbobbsabt  to  Gbxate.- To  create 
such  relation,  the  defendant  must  have  entered  into  possession  in  subordination 
to  the  owner's  title,  and  with  his  consent,  express  or  implied.— AVi^oc^  t. 
Jordan.  808. 

2.  Samb.— When  the  owner  permits  a  party  to  go  into  possession  under  an  agree- 
ment for  a  lease  which  he  afterwards  reftases  to  make,  the  relation  of  landlord 
and  tenant*  exists  and  the  posseesion  is  lawful  until  it  is  lawfully  terminated.— 
Id. 


Mabriage  and  Divobce. 


LANDLORD  AND  TENANT  (Continnod). 

5.  Baiol—A  person  who  enters  without  any  lease  or  consent  from  the  owner  Is 
only  a  trespasser,  and  is  entitled  to  bat  ten  days'  notice,  whether  the  oconpa- 
tion  be  for  agriculture  or  not. — Id. 

4.  Sake. — An  instruction  to  the  jury  that  if  they  found  that  the  defendant  entered 
into  possession  of  the  premises  without  the  consent  of  the  owner,  but  by  an 
arrangement  with  a  former  tenant,  before  such  former  tenant's  term  expired, 
the  defendant  would  be  holding  over  under  the  former  tenant's  lease,  and  be 
only  entitled  from  that  fact  to  ten  days*  notice  to  quit.  Held,  to  be  error  as 
misleading,  when  it  appeared  that  the  defendant  had  no  assignment  from  the 
former  tenant,  who  was  a  lessee  of  the  owner,  but  simply  by  consent  of  both  the 
former  tenant  and  the  owner,  entered  upon  the  premises  and  occupied  them 
jointly  with  the  former  tenant  until  the  expiration  of  his  lease,  when  he  yaoated 
the  premises.  The  defendant's  rights  could  not  depend  at  all  upon  the  terms  of 
the  former  tenant's  lease. —Jd. 

6.  Sams. —It  was  not  error  to  refuse  to  instruct  the  jury  that  if  they  found  that  the 
defendant  occupied  the  premises  in  question  for  agricultural  or  farming  pur- 
poses, he  would  be  entitled  to  ninety  days'  notice  to  quit,  as  the  instruction 
assumed  that  the  occupation  was  with  the  consent  of  the  owner,  and  that  being 
in  dispute,  was  a  question  of  fact  for  the  jury  to  determine. — Id. 

Bee  Attaohkxnt  ;  OouatkhtOlazm  ;  Mmss  ahd  Mzniho. 

LABGEN7.    Bee  Crimznal  Law,  25. 

LICENSE. 

1.  LicBNsi  to  Hunt— Pbofit  a  Pbsndbe— Obaut  of. —A  grant  of  "  the  sale  and 
exclusiye  priyilege  and  eaaemerU  to  shoot,  take,  and  kill"  wild  foul  *'on  the 
lakes,  sloughs,  and  waters"  of  the  grantor,  executed  to  the  grantees,  "  their  heim 
and  assigns  forever,"  with  a  privilege  of  "ingress  and  egress  to  and  from  said 
lakes*  waters,  and  sloughs  for  the  purpose  of  shooting  and  taking  wild  fowl  as 
aforesaid,"  is  a  grant  of  AproJU  a  prendre,  and  not  a  mere  license  revocable  at 
pleasure. — Bingham  v.  Salene,  208. 

2.  Sahb — Gbaht — CoMffTBUonoN  OF — PsBKXTB. — That  in  the  exercise  of  this 
light  the  grantees  are  strictly  confined  to  the  places  indicated  in  the  grant,  the 
lakes,  sloughs,  etc.,  and  the  grant  does  not  authorize  the  indiscriminate  grant- 
ing of  permits  to  others  to  exerdse  the  same  privilege. — Id. 

Bee  IiDUNOiioiiB. 

LIENS.    Bee  Kbohabios'  LnoiB. 
MANSLAUGHTEB.    See  Obdokal  Law. 

MABRUGE  AND  DIVOBCE. 

1.  Bbeaoh  of  Pbokzse— Evidxnob— Bslatxons  of  Pabtzes.— Upon  the  trial  of 
an  action  for  breach  of  promise,  to  enable  the  jury  to  understand  the  relations 
between  the  parties,  their  acts  and  feeUngs  toward  each  other  during  the  entire 
existence  of  the  contract,  as  well  as  the  causes  and  circumstances  which  attended 
the  breaking  of  the  engagement,  evidence  may  be  given  of  the  declarations  of 
the  parties  on  those  subjects. —iTeZ^  v.  Eighfield,  277. 

2.  EirowiiKDos  OF  LsvrDraiss— Its  Eftbot  xjsov  thb  Comiiuloz. — If  a  num  know- 
ingly enter  into  a  contract  of  marriage  with  a  lewd  woman,  he  is  bound  to  per- 
form his  contract  or  pay  such  damages,  as  a  jury  may  deem  proper  under  all 
the  droumstanoes. — Id, 
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HABRXAGE  AND  DIYOBCE  (Continaed). 

3.  Good  Faith  of  the  Defendast— Eirzor  of  Pubadxho  Waht  of  Chasbtt  as  ▲ 
DsFENBB.  —  When  the  court  in  effect  told  the  jury  that  if  the  defendant  made 
the  charges  set  np  in  his  answer  in  good  faith,  believing  that  there  were  grounds 
for  it,  and  the  conduct  of  the  plaintiff  had  been  so  imprudent  as  to  furnish  him 
grounds  for  it,  and  this  conduct  had  come  to  his  knowledge  after  the  renewal  of 
this  contract  with  her,  and  he  repudiated  it  by  reason  of  this  conduct  of  hers, 
of  this  belief  that  he  had  entertained,  then  you  should  not  allow  the  circum- 
stances to  weigh  as  much  in  the  assessment  of  damages  as  if  he  had  made  the 
charges  recklessly,  wantonly,  and  wilfully ;  but  you  will  take  the  circumstances 
all  into  view,  and  inquire  "  How  has  he  made  the  charge  ?  -Has  it  been  a  reckless, 
wanton,  or  malicious  charge,  or  has  it  been  done  in  good  faith?  You  will 
determine  the  manner  and  animus  of  this  defense,  as  well  as  the  question  of  the 
amount  of  damages."    Held,  not  error.  —  Id. 

i.  Mbasure  of  Damages  nr  AcnoMS  fob  Bbeaoh  of  Pbomibe. — In  such  case  thero 
is  no  fixed  rule  of  damages,  other  than  the  sound  discretion  of  the  jury,  under 
all  the  circumstances.  They  may  allow  punitory  damages  in  their  discretion.  — 
Id. 

5.  Dauaobs— Effect  of  Aiisweb  Settoto  tip  Wakt  of  Chastttt.  — The  defendant 
by  his  answer  alleged  that  the  plaintiff  was  unchaste,  but  offered  no  evidence 
tending  to  prove  such  allegations,  other  than  his  own  criminal  condnct  with  the 
plaintiff.  Under  such  circumstances,  there  is  nothing  upon  which  the  claim  of 
good  faith  can  be  predicated.  —  Jd. 

6.  DrvoBOB—FAiAE  Acoubations  of  Adultbbt.— Such  charges  according  to  the 
settled  law  of  this  court  entitles  the  injured  partv  to  a  divorce. — Eggerih  v. 
EggeHKy  626. 

7.  Condonation— Effbot  of. — Cohabitation  after  knowledge  of  such  injury  is  a 
condonation  of  the  offense.  —  Id. 

8.  Condonation— Repetition  of  the  Offbnsb. — Condonation  is  a  conditional  for- 
giveness of  the  offense,  the  condition  being  that  the  offanse  shall  not  be  repeated. 
If  repeated,  the  condonation  is  to  be  deemed  withdrawn  or  avoided,  and  the 
party  may  rely  upon  the  facts  alleged  to  have  been  condoned.  —  Id. 

9.  DiBTBiOT  Attobkby—  Pleadino.  — In  a  suit  for  a  divorce,  when  the  district 
attorney  intervenes  in  behalf  of  the  State  and  files  a  pleading  therein,  such 
pleading  is  governed  by  the  same  rules,  so  far  as  applicable,  by  which  the 
defendant's  pleading  is  governed.  —  Id. 

10.  Answeb— Bab  to  Suit.  — To  render  any  of  the  matters  enumerated  in  subdivis- 
ion 4  of  section  498,  Hill's  Code,  available  as  a  bar  to  plaintiff's  suit,  the  answer 
must  expressly  "admit  the  charge,"  and  they  cannot  be  joined  in  an  answer 
which  denies  all  of  such  charges.  —  Id, 

11*  Demubbbb— Admissions  bt,  not  Enouoh.— For  the  purposes  of  the  emit,  all 
fiEUsts  well  pleaded  are  admitted  by  a  demurrer;  but  such  admission  is  not  enough 
under  this  section.    The  admissions  required  must  be  by  anBwer. — Id, 

mabmed  women. 

Kabbied  Women— Liabilitt  of,  fob  Family  Expencob.— The  wife  is  liable  for 
goods  for  family  use,  although  sold  to  the  husband  on  his  individual  credit, 
under  section  10  of  the  Session  Laws  of  1870,  and  the  husband  may  change  the 
form  of  indebtedness  by  giving  his  note  for  the  account,  without  releasing  her. 
Nor  is  the  remedy  against  the  wife  extinguished  by  the  aasignment  of  sooh  note. 
Black  V.  tiippy,  574. 

MASTER  AND  SEBYANT.    See  M«UJaiii€B. 
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MEOHAKICS'  LIEN6. 

1.  Nonos— Glazk  of  Lien  fob  Labob  ob  Matebzals  used  m  BmLDcra. — It  ia  not 
neoesBary  thai  snch  claim  shonld  on  its  face  state  that  the  amount  specified  therein 
"  is  dne  oyer  and  aboTe  all  Just  credits  and  o£bets."  ( WhUtier  ▼.  Blakeaiey,  13 
Or.  516,  approved  and  followed.)— Ji^esartea  v.  Marks,  629. 

2.  NoncBS  OF  Claim — When  Suffioient.  ~  A  notice  of  aclaim  filed  with  the  oonnty 
clerk  BoflSiciently  gives  the  name  of  the  owner  of  the  building,  which  says  that 
the  materials  were  actoally  need  in  repairing  the  said  dwelling-house  and  fence 
under  the  directions  of  W.  F.  O.,  who  "  was  legally  in  possession  of  said  prem- 
ises under  a  contract  of  purchase  and  bond  for  a  deed  from  B.  M.  &  Go."  So 
"building  owned  by  W.  F.  O.,  deceased."  *' Further,  furnished  the  materials 
upon  said  house  at  the  request  of  W.  F.  O.,  the  owner  thereof."  So  when  the 
notice  recited  that  "the  building  was  Owned  by  W.  F.  O.,  and  that  the  work  was 
performed  on  said  building  at  the  request  of  W.  F.  O.,  the  owner  thereof."— Id. 

8.  NoncB— Name  of  Ownsb  of  Land.  —To  affect  the  land  with  the  lien  the  name 
of  the  owner  thereof  must  be  given  in  the  notice.  This  requirement  is  one  of 
substance,  and  it  eannot  be  dispensed  with.— Id. 

4.  NonoE— When  TiriiS  to  the  House  ob  Btbuotubb  and  TrriiE  to  Land  in  Dif* 
FEBENT  Pebsons. —  When  the  title  to  the  house  or  structure  and  title  to  the 
land  are  in  different  persons,  and  the  notice  specifies  the  name  of  the  owner  of 
the  building  or  structure,  but  not  the  name  of  the  owner  of  the  land,  the  lien 
may  attach  to  such  building,  but  not  to  the  land. — Zd. 

8.  DESCBipnoN  OF  Building  ob  Imfbovement  Whebe  Tttle  to  Land  in  Avotheb. 
—  When  it  affirmatively  appears  that  the  land  where  the  building  was  erected 
did  not  belong  to  the  person  who  caused  such  building  or  other  improvement  to 
be  erected  or  repaired,  the  lien  could  only  extend  to  the  building  or  other 
improvement,  and  it  would  not  be  defeated  by  failing  to  describe  the  land,  if 
such  building  or  other  improvement  were  sufficiently  described  for  the  purposes 
of  identification.  —  Id, 

6.  Desobiption  of  Buildino — When  Sufficient. — If  there  be  enough  in  the 
description  of  the  locality  and  other  peculiarities  of  the  bfuXUiing  to  identify  it — to 
point  it  out  with  reasonable  certainty— with  certainty  to  a  common  intent,  the 
statutory  requisition  is  complied  with. — Id, 

7.  Yeeifioation  of  Claimb— What  Suffioient. —The  statute  requires  "claims" 
to  be  verified,  but  prescribes  no  form  of  verification.  Eeld,  that  a  daim  signed 
by  the  party  and  verified  by  his  oath  was  sufficient.  —  Id, 

8.  luES  ON  Diffebent  Buildinos  ob  Stbuctubes. — The  liens  under  the  statute  are 
specific ;  they  extend  to  the  particular  building,  structure,  or  erection  where  the 
materials  were  used  or  labor  performed.  Held,  therefore,  that  a  party  could  not 
unite  in  the  same  daim  items  for  materials  used  in  building  a  fence,  and  also 
for  materials  used  in  building  or  repairing  a  house,  and  claim  a  lien  on  the 
fence  and  house  for  such  materials.  The  fence  and  house  are  separate  structures 
or  erections,  and  the  liens  claimed  must  be  for  the  materials  used  in  each 
respectively.  ( The  DaUes  L,  A  Manuf.  Co,  v.  The  Wasco  Manuf,  Co,  8  Or.  627, 
approved  and  followed.)  —let 

MINES  ABO)  MININa. 

Lease— Dutt  of  Lessee.— Hodge,  deceased,  bought  an  interest  in  a  lease  of  a 
mine  for  consideration  expressed  as  follows:  "1760  cash,  $1,260  when  250 
flasks  of  quicksilver  produced,  to  each  of  the  first  parties."  The  lease  provided 
that  a  certain  amount  of  work  should  be  done  upon  the  mine  during  a  certain 
time.  Upon  the  following  findings  of  the  court  below,  "  (1)  The  mine  could 
not  be  operated  at  a  profit,  nor  would,  by  any  reasonable  outlay,  have  produced 
260  flasks  of  quicksilver."  "  (2)  Two  hundred  and  flfty  flasks  could  have  been 
produced  had  the  min«  been  worked  aooording  to  the  terms  of  the  lease  within 
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KDTES  AND  MININQ  (Contixined). 

the  Bpecifled  time."  Held,  (1)  That  it  mm  inferable  that  H.,  in  oonneoticm 
with  the  co-leaaees,  had  nndertalEen  to  work  the  mine.  (2)  That  if  H.  oeaaed 
work  (in  connection  with  the  co-lesaeeB)  when  the  same,  if  worked  in  the 
ordinary  mode,  would  hitve  Jostified  its  developments,  the  deferred  payment 
wonld  have  become  matured.  (3)  That  no  Talid  Judgment  could  be  rendered 
against  H.  without  a  finding  that  H.  fiuled  to  make  reasonable  efTorta  to 
operate  the  mine  in  view  of  the  expense  attending  the  same.  (4)  That  the 
contract  did  not  compel  the  working  of  the  mine  after  it  appeared  that  it  was 
profitless. —JSay  ▼.  Hodge,  20.  . 

MONET  HAD  AND  BECEIVED.    Bee  AflBUHPsrr. 

MOBTQAGES. 

1.  Chatikl  MoBTaios  wnrr  Debgbkbb  with  Bbaborablb  Csbxaixtt. — The  desari^ 
tion  of  property  in  a  chattel  mortgage  must  be  reasonably  certain,  or  the  instni- 
ment  will  be  inoperative  and  void.  —  Oregory  y.  Iforth  Pacyio  L,  Oo„  4i7. 

2.  EviDENcs.— In  proceedings  to  foreclose  a  chattel  mortgage,  oral  proof  may 
under  proper  circumstances  be  resorted  to,  to  show  what  property  was  intended 
to  be  aflSBcted  by  the  instrument.  —  Id. 

8.  MoBTOAaxB  OF  Crltobl^  CoNTEBaioN  MAT  BB  Kaxrtaihxd  bt,  Whxb. — It  is  not 
necessary  that  a  chattel  morigage  should  have  been  foreclosed  in  order  that  the 
mortgagee  may  maintain  an  action  for  the  conversion  of  the  mortgaged  prop- 
erty. Taking  possession  of  the  property  by  the  mortgagee  is  soffident  to 
entitle  him  to  recover  against  one  having  no  title.  ~  Id, 

i,  PUBOHA8EB  AT  FoBBCLosuBB  SAiJs^EviDKircE.— The  title  of  a  pnrchaBeir  at  a 
foreclosure  sale,  who  is  a  stranger  to  the  decree,  may  be  proven  by  the  deeresb 
the  order  confirming  the  sale,  and  the  sheriff's  deed.  -^  Moore  y.  I^rtuer,  63S. 

5.  PLEADiifo— EvmxNOE— Yabzakob. — An  allegation  of  a  pnrohaaer  ai  a  fioiredoft- 
ure  sale  that  the  mortgage  was  given  to  the  board  of  conunissioners  for  the  sale  of 
school  lands,  etc,  and  thereafter  foreclosed,  is  sustained  by  proving  a  decree  in 
favor  of  the  State  of  Oregon  foreclosing  the  same  mortgsge,  and  such  variance 
la  not  material.  —  Id, 

Bee  Aooou»T,  2 ;  JxjJXXMKBm  akd  Dbgbeib,  1. 

NEGUGEKCE. 

1.  OoRTBiBiiTOBr  NaaxjGBNGB  ^BuBDor  OF  Pboof. — The  plaintlir  must  establiah 
that  he  was  injured  by  the  negligence  of  defendant  by  testimony  that  does  not 
tend  to  show  contributory  negligence  upon  his  part ;  but  beyond  this,  the  burden 
of  proof  to  establish  contributory  negligence  is  upon  the  defendant.— ^ord  t. 
UmalUla  County,  SIS. 

2.  Samb.— Blight  negligence  not  contributing  to  the  injury  does  not  defeat  the 
plaintilfB  right  to  recover.  —  Id, 

8.  BuBDEN  of  Pboof— Iinx)XiCATioiT.  —It  does  not  change  the  burden  of  proof  to 
the  plaintiff  if  shown  at  the  time  of  the  accident  he  was  intoxicated. — Id. 

4.  Saieb. — It  is  not  contributory  negligence  on  the  psrt  of  a  traveler  to  assume  that 
a  bridge  left  open  for  travel  is  safe. —  Id, 

6.  BAiiaoADOoMPAivT— BsapoKBiBLBFOBAoiBoi  "9  AoBRTB,  Whcit. — One  Bbfik- 
bum  was  employed  by  F.,  an  employee  of  the  defendant,  to  go  upon  an  engine 
attached  to  a  passenger  train  '*  to  learn  the  road"  to  "Summit  station  with  the 
regalar  engineer."  At  the  Summit,  B.  was  to  take  charge  of  the  engine  and  then 
*<  receive  his  running  orders."  Before  arriving  at  the  Summit,  the  train  being 
stopped,  the  engine  was  detached  by  one  of  the  employees  of  the  compaoy,  and 
without  the  regular  engineer,  the  engine  was  taken  to  the  Bnmmit  by  B.,  accom- 
panied by  the  brakeman  of  the  engine  and  other  servants  of  the  oompany.   In 
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bringing  the  engine  bock,  it  ran  into  the  tndn  and  caxued  the  accident  com- 
plained of.  The  company  denied  that  F.  bad  any  aathority  to  employ  any  one, 
and  claimed  that  B.  had  no  connection  with  the  company.  The  plaintiff  was  a 
passenger  on  the  train  and  was  injured.  Be2d,  (1)  That  whether  B.  was  legally 
employed  or  not,  yet  so  long  as  he  was  acting  In  snbordination  to  the  agents  of 
the  company,  and  in  the  capacity  of  an  employee,  and  the  company  through  its 
regular  agents  acquiesced  in  it,  the  company  was  responsible  for  his  acts  while 
so  employed.  (2)  That  the  contract  of  a  railroad  company  is  to  safely  carry, 
people  to  their  several  destinations,  and  that  to  this  end  the  company  is  liable  for 
all  the  acts  and  omissions  of  its  agents  connected  with,  or  in  the  line  of  their 
duty.  That  a  distinction  is  to  be  made  between  the  *'  scope  of  employment"  of 
seryants  of  the  company,  in  its  dealing  with  passengers,  and  the  common-law 
rule  as  to  the  same  subject  in  dealings  with  strangers.  That  the  "scope  of 
employment"  of  the  serrant  of  a  railroad  company  in  such  cases  is  as  broad  as 
the  contract  with,  and  obligation  to  the  passenger  entered  into  and  assumed  by 
the  company,  and  is  not  regulated  by  the  specified  duties  of  his  employment. 
That  if  the  engine  was  moved  by  employees  of  the  company,  though  without  the 
consent  of  ths  engineer,  an  instruction  that  '*  the  company  is  liable  for  any 
damages  that  might  arise  from  such  moving,  whether  voUhin  the  scope  of  their 
employment  or  not"  was  not  error,  although  it  was  inaccurate. — Lakin  v. 
Oregon  Pacific  B.  B.  Co,,  290. 

0.  EvzDXKCB. — A  defect  of  a  car  or  an  engine  cannot  be  shown  in  an  action  where  the 
damage  is  alleged  to  have  accrued  through  the  negligence  of  employees,  and  the 
defects  of  the  engine  or  machinery  are  not  relied  upon  as  a  cause  of  action.  But 
there  ia  no  error  committed  where  a  witness,  detailing  the  circumstances  of  the 
accident,  testifies  that  the  engine  was  "leaking  steam,"  the  Jury  having  been 
instructed  by  the  court  to  disregard  that  part  of  his  evidence.  That  the  Judg- 
ment would  not  be  reversed  because  a  witness  in  describing  the  accident  testified 
to  the  mode  of  arrangement  of  the  seats  upon  a  car,  where  such  evidence  is  merely 
incidental  to  his  description.  —  Id, 

7.  CoMTBiBUTOBT  Nbouoxnos.  ^It  is  uot  Contributory  negligence  on  the  part  of  the 
plaintiff  where  she  — the  can  being  stopped  for  dinner — alighted  from  the  train 
and  subsequently  resumed  her  place  without  direction  so  to  do  fh>m  the  train 
men,  and  was  then  ix^ured  by  a  collision  of  the  engine  with  the  csn.-^  /d. 

BeeOoUHTiM. 

NEGOTIABLE  INSTRUMENTS. 

1.  Neootiablb  Pafib— I^SFKifiB  TO  AoHon  i:F02f.^The  maker  of  a  negotiable 
promissory  note  cannot  defend  against  an  action  thereon  in  favor  of  an  indorsee 
for  value,  on  the  ground  that  it  was  paid  to  a  former  indorsee,  ^en  though  the 
transfer  to  the  plaintiff  in  the  action  was  made  after  the  note  was  due.— Jdair 
V.  LenoXt  489. 

2.  Samb. — The  rule  that  the  transfer  of  an  overdue  note  is  made  subject  to  all 
equities  existing  between  the  original  parties  does  not  extend  to  matters  arising 
subsequent  to  the  making  of  the  note,  and  not  affecting  the  contract,  as 
originally  made.  —  Id, 

8.  Samx.'A  note  once  negotiable  remains  so  until  it  is  paid;  the  fact  that  it 
becomes  overdue  does  not  destroy  its  negotiability.  — t/d. 

4.  Sams.  —  It  is  the  duty  of  the  maker  of  such  paper  to  see  to  it  that  the  payee  has 
it  in  possession,  and  to  take  it  up  when  he  pays  it —  Id. 

5.  Attobnet's  Feb  in  a  Pbomissobt  Notb.  — A  provision  in  a  promissory  note  for 
a  stipulated  attorney's  fee  of  ten  per  cent  upon  the  amount  found  due  is  of  no 
legal  effect,  and  the  court  will  not  enforce  it.  ^XimJbaU  v.  Moir,  427. 

X7.  Ob.— 4S. 
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6.  Modified  Ajulowancz— Offeb  to  Pat.— The  oonrt  will  not  modify  the  amoimt 
ftnd  then  enforce  it  as  modified,  except  ao  Oar  aa  ofiered  or  admitted  by  the  defend- 
ants.—id. 

NEW  TRIAL. 

1.  New  Tsuii—  Bbfubai*  to  Qsakt,  hot  Retiewabia  —  Under  the  Code  of  Crimi- 
nal Prooednre  the  refosal  of  the  trial  court  to  grant  a  new  trial  is  not  reyiewable 
on  appeal.  — 5to<«  v.  Roberts^  187. 

2.  Motion  fob  New  Tbial  akd  fob  Judomznt,  Notwixhbtakdiho  the  Yebdict — 
Effect  of. — When  the  defendant  filed  a  motion  for  a  new  trial  and  a  motion  for 
Judgment  non  obstante  tferdioto  at  the  same  time,  whioh  latter  motion  is  allowed 
by  the  court,  and  final  Judgment  rendered  for  the  defendant,  which  judgment 
was  reversed  on  appeal ;  heldy  that  the  motion  for  a  new  trial  had  not  thereby 
been  disposed  of ;  that  it  was  not  waiyed,  and  the  trial  court  might  in  its  dis- 
cretion allow  such  motion  after  the  reversal  of  the  Judgment  given,  notwith^ 
standing  the  Terdiot.  —FUk  ▼•  ffenarie,  89. 

Bee  AppBAii,  4. 

NONSUIT. 

1.  PBAonoE— Nombuit— MonoE  FOB.^In  the  absence  of  »  motion  forABonsoit 
by  the  defendant,  or  an  instruction  asked  to  that  efSeot,  the  question  as  to  the 
right  of  action  by  the  plaintiff  cannot  be  considered. —Zi^ler  y.  McCUHan,  499. 

2.  NoHBurr— When  Gbaeted.  —  The  testimony  submitted  in  this  cause  was  not 
sufficient  to  have  been  submitted  to  the  jury  under  the  pleadings,  and  a  nonsuit 
should  have  been  granted.  — Buchanan  v.  Beck,  668. 

Bee  Estaxeb  of  Decedents,  2. 

NOTICE.    Bee  Appeal,  2;  Attaohhent;  Etzdbnoi,  6;  Fraudulent  Cghyet- 

ANGES;  GABHIBHMENT;   MEGHANiaB*  LlDIB. 

OFFICE  AND  OFFICERS. 

1.  Offigeb  De  Facto— Acts  of.  —An  office  is  the  right  to  exercise  a  public  function 
or  employment,  and  to  take  the  fees  and  emoluments  belonging  to  it.  From  its 
inherent  nature,  no  less  than  from  reasons  of  public  policy,  there  cannot  be  two 
persons  in  the  possession  of  an  oiBoe  at  the  same  ^me.—EamUn  t.  KasMfer, 
456. 

2.  Possession  of  Office — What  Constitutes. — To  constitute  a  person  an  officer 
de  facto  he  must  be  in  the  actual  possession  of  the  office,  and  in  the  exercise  of 
its  functions,  and  in  the  discharge  of  its  duties,  and  when  this  is  the  fact,  neces- 
sarily, there  can  be  no  other  incumbent  of  the  office.  An  officer  de  fojcio  is  one 
who  has  the  lawful  right  to  the  office,  but  who  has  either  been  ousted  from  or 
never  actually  taken  possession  of  the  office. —J<i. 

S.  Claim  of  Right— Colob  of. — The  mere  claim  to  be  a  public  officer  is  not 
enough  to  coustitute  one  an  officer  de  fwOjo,  There  must  be  some  color  to  the 
claim  of  right  to  the  office,  or  without  such  color  a  performance  of  official  duties, 
with  the  acquiescence  of  the  public  for  such  a  length  of  time  as  to  raise  a  pre- 
sumption of  colorable  right. — Jd. 

4.  The  Public  Intebest.— The  interest  of  all  persons  haying  business  with  the 
office  in  controrersy,  imperatively  demand  that  until  the  question  of  title  can  be 
decided,  there  should  be  some  person  recognized  as  in  peaceable  possession  de 
faclto  of  the  office,  and  of  the  muniments  necessary  to  discharge  its  duties.- /d. 
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5.  Tebh  of  Offioxb — EzFiB^xiQir  of — Aoib  of.  — Where  one  is  holding  oyer  after 
fhe  expiration  of  his  term  n^der  claim  or  color  of  right,  his  official  acts  are 
those  of  a  de  facio  officer,  and  are  yalid  as  to  the  public  and  third  persons,  and 
cannot  be  collaterally  assailed. — Id, 

6.  ATioBinsTs. — The  term  of  office  of  a  district  attorney  begins  on  the  first  Monday 
of  July  following  his  election.  —  jStote  v.  Colvig,  57. 

7.  Same.— Statutes  prescribing  a  time  within  which  an  officer  must  qualify  are 
directory  in  their  nature. — Id, 

8.  Same.  —The  person  elected  must  qualify  before  taking  the  office. —Jet. 

9.  Complaint  vfov  an  Official  nin>zsiAKiNa.— Under  section  338  of  the  Code, 
before  an  action  can  be  commenced  upon  an  official  bond  or  undertaking  by  any 
other  person  than  the  obligee  named  in  the  bond,  leave  of  the  court  or  judge 
thereof,  where  the  action  ib  triable,  to  commence  the  action,  must  be  obtained, 
and  a  motion  for  a  Judgment  of  nonsuit  should  be  allowed  in  the  absence  of 
such  leave.  —  Crook  County  v.  BvahneU^  169. 

10.  Same— Facts  Suffigbemtlt  Stated. — Where  the  complaint  shows  that  the 
defendant  received  money  as  treasurer,  and  failed  to  deliver  the  same  to  his  suc- 
cessor in  office,  it  is  not  necessary  to  allege  that  the  money  belonged  to  the 
county  whose  officer  he  was.  —  Id, 
See  Judgmehtb  ajxd  DbgbeI8,  8. 

PABTNER8HIP. 

1.  PAitTZTEBSBXP  CowBTDEBED  kSD  DsFiMED. — A  partnership  is  a  combination  *by 
two  or  more  persons  of  capital,  labor,  or  skill  for  the  purpose  of  business,  for 
their  common  benefit. — KeUey  v.  Bourne,  476. 

2.  Case  in  Jxtdoment — Pabtkebs  Inteb  be.  —The  parties  signing  the  agreement 
creating  the  *<  Grant's  Pass  Real  Estate  Association  "  became  partners  irder  se, 
for  all  the  purposes  stated  in  the  writing. — Id, 

8.  PAfiTin&BSHiP  Name.  —Every  partnership  should  have  its  proper  name  or  style. 
It  may  be  whatever  name  the  partnership  chooses;  and  this  name  need  not  be 
prescribed  in  the  articles,  or  determined  upon  by  express  agreement. — Id. 

4.  Deed  nr  Pabtnebship  Name.  ~  A  deed  to  a  partnership  by  its  firm  name  is  not 
void.— /rf. 
See  Acoomrr,  1 ;  Ezecutobs  aed  Adxinibtbatobs. 

PLEADING  AND  PBACTIOE. 

1.  Code — Pleadino  uxdeb — Equitt  Pleading.  —  The  Code  has  abolished  forms ; 
it  has  not  destroyed  substance.  Therefore,  a  plea  of  bona  fide  purchaser,  and 
for  value  and  without  notice,  must  be  as  full  under  the  Code  as  under  the  former 
system  of  equity  pleading.—  TFie&er  v.  BothohUdt  385. 

2.  Abatement— Suit  Pending.— The  Code  of  this  State  allows  the  filing  of  an 
answer  by  way  of  plea  in  abatement,  setting  forth  the  pendency  of  another  suit 
between  the  same  parties,  for  the  same  cause  of  suit.  It  is  immaterial  that  a  third 
party  is  joined  in  the  former  suit  — Crane  v.  Larsent  845. 

&  Pleading— Answeb.— An  answer  must  set  forth  the  facts  relied  upon  as  a 
defense,  and  not  the  conclusions  to  be  deduced  therefh>m.  —  Id, 

4.  Same—  Pbactioe.  —  Where  the  answer  shows  the  pendency  of  another  suit,  but 
does  not  properly  plead  the  necessary  facts,  it  is  error  to  allow  the  two  causes  to 
proceed  independently  of  each  other.  The  latter  should  be  stayed  until  the 
determination  of  the  former,  or  the  two  causea  should  have  been  consolidated 
and  tried  together.— JcL 

6.  BxPLT— What  cannot  be  Pleaded  in.— A  plaintiff  cannot  plead  in  his  reply 
matter  which  would  be  oaoae  for  an  original  acti<m. »  LUHent/uU  v.  Eoialing  Co,, 
871. 


676  Railboads. 


PLEADING  AND  PRACTICE  (Continued). 

6.  Bkply  Unksoxssast,  Week. —If  the  answer  is  wholly  lacking  in  sabstanoe  as  to 
these  essentials  no  reply  is  nooessaiy.  —  Weber  v.  BaihchUd,  385. 

7.  Pbactice— Answer  to  Obiqxnal  CoMPLAJBrr— Week  Tseatkd  as  Aksiweb  to 
Amended  Compujnt. — Upon  the  trial  and  after  the  evidence  was  all  in  the  plaint- 
iff amended  her  complaint  touching  causes  of  divorce  so  as  to  conform  the  plead- 
ings to  the  facts  proved,  and  the  defendant  £.  S.  B.  did  not  amend  his  answer 
nor  apply  to  the  court  for  leave  to  do  so,  and  his  answer  was  treated  as  an 
answer  to  the  amended  complaint  in  the  court  below  and  in  this  ooort.  Held, 
that  £.  S.  B.  not  having  been  prejudiced  in  any  manner  could  not  be  heard  to 
complain  in  this  court  for  the  first  time  that  he  had  not  answered  said  amended 
complaint.— id. 

8.  Abgument  of  Counsel  Befobe  Jubt— Not  to  Coxxent  on  Facts  Excluded  bt 
CouBT.  —  Upon  the  trial  before  the  jury,  it  is  improper  for  counsel  to  refer  to  or 
in  any  manner  animadvert  upon  the  plaintiff's  refusal  to  consent  that  her  physi- 
cian be  examined.  It  is  a  privilege  which  the  law  secures,  and  it  is  not  to  be 
questioned.  — iC^itey  v.  ffighfield,  277. 

See  Appeal;  Assumpsit;  Bill  of  Exceptions;  Cebtiobabi;  Oonvxbbion; 
Costs;  Cbiminal  Law;  CBosfr-BiLLB;  Equity;  Estates  of  Decedents; 
Pbanchibes;  Fbaudulent  Contetances;  Gabnibhment;  Mobiqaoes; 
New  Tbial;  Nonsuit;  Beplevin;  Tbespass;  Yenux. 

PLEDGE.    See  Cobpobatiokb. 

PBESCBIPnON.    SeeWATBB8,a. 

PBINCIPAL  AND  AGENT.    SeeAoENcr. 

PBOOESS. 

1.  Summons,  Pboof  of  Szbviox  of.— A  return  to  a  sommons  which  fails  to  show 
that  a  copy  of  the  oomi^laint  certifled  to  by  the  Justice  of  the  peace,  before  whom 
the  cause  was  pending,  or  by  the  plaintiff  or  his  agent  or  attorney,  is  insuffi- 
cient to  sustain  a  Judgment  by  default — B^fiU  v.  Flint,  158. 

2.  Publication  of  Summons. — Where  the  facta  alleged  in  the  affidavit  ahow  tiiat  the 
realty  mortgaged  was  situated  within  the  State,  and  that  the  suit  to  foreclose  the 
lien  upon  it  was  brought  by  the  parties  to  whom  the  mortgage  was  originally 
given  against  (hose  only  who  gave  it,  and  no  third  person  being  disclosed  as  a  party 
by  virtue  of  ownership  of  the  res,  subject  to  the  mortgage,  it  necessarily  appeared 
by  such  facts  that  the  defendants  Pike  and  wife  stiU  owned  said  realty  when  the 
foreclosure  suit  was  instituted,  and  when  the  affidavit  for  the  order  was  made. 
Meldf  that  the  facts  alleged  were  sufficient  to  sustain  the  order  for  publication  in 
a  collateral  proceeding.  — Piibe  v.  Kennedy,  420. 

8.  Due  Dhjoence— When  Shown.— An  affidavit  "that  said  dofendaats  reside  at 
Walla  Walla,  W.  T.,  which  is  their  postoffice  address,  that  personal  service 
cannot  be  made  upon  said  defendants  for  the  reason  that  they  have  departed 
fh>m  the  State,  and  remained  absent  therefrom  for  more  than  six  consecutive 
weeks,  and  now  reside  at  Walla  Walla,*'  is  sufficient  to  establish,  in  a  collateral 
proceeding,  that  defendants  after  due  diligence  cannot  be  found  within  the 
State,  under  the  requirements  of  section  56  of  Hill's  Code.  —id. 
See  FoBoiBiA  Entbt  and  Detaineb. 

PUBLIC  POLICY.    SeeCoNTBAcn»,4,jS. 

BAILB0AD8.    SeeNiouaxNCi. 
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BEALT7.    SeeComnxis;  DsXDe;  FiXTDBis. 

BEOEIYEBS. 

1.  Reoeiveb— GouPENHATiozr  OF. — The  fact  that  a  receiyer  may  perform  dntiei 
from  which  others  may  derive  a  benefit,  or  which  he  may  not  bo  required  to  per- 
form, but  may  employ  others  to  do,  yet  if  he  chooses  to  perform  such  sendees, 
and  his  authority  to  do  it  is  derived  from  his  office,  it  furnishes  no  basis  for  an 
extra  charge,  but  is  included  in  his  compensation  as  receiver.  —  Thompson  v. 
WiOameUeS.  M.  L.  Co,,  604. 

2.  When  Same  Fixed  by  the  Coubt. — When  such  services  are  necessary  and  a  part 
of  the  duties  of  his  office,  the  (a/ot  that  others  may  be  benefited  cannot  effect  his 
obligation  to  perform  them,  or  give  him  any  claim  in  his  own  right  to  any  other 
pay  than  that  fixed  as  the  measure  of  his  compensation  for  discharging  all  the 
duties  of  his  office. — Id, 

8.  ExTEA.  Allowance  —  Whew  may  be  Qbahted, — Where  a  receiver  performs  duties 
in  addition  to  those  ordinarily  required,  it  may  form  the  basis  of  an  application 
for  an  extra  allowance,  which  the  court  may  grant.  •—  Id. 

L  NoXDi AL  Sebviges  of.  —Where  the  facts  showed  that  the  plaintiff  owned  no  stock 
in  his  individual  right ;  that  it  was  only  in  an  official  capadiy  that  he  was 
known  to  the  corporation,  or  eligible  to  hold  its  offices ;  that  the  servioee  ren- 
dered were  performed  in  connection  with  his  receivership  for  which  he  had  been 
paid ;  that  such  services  were  merely  nominal,  the  actual  duties  being,  in  the 
main,  performed  by  the  Yice-president ;  that  it  was  by  virtue  of  such  connection 
and  title  that  the  corporation  gave  him  the  presidency,  and  thereby  the  power 
to  act  for  it ;  held,  that  the  corporation's  liability  for  such  service  was  not  to 
him  in  his  own  right,  but  to  him  in  right  of  the  estate  to  whom  he  owed,  or 
such  service  belonged.— Id 

0.  Bew  Holladat  Irbtztoted  a  Suit  against  Joseph  Holladay  to  have  certain  deeds 
giyen  by  the  former  to  the  latter  declared  mortgages,  which  was  done,  and 
a  decree  rendered  fixing  the  amount  of  indebtedness  of  the  latter  to  the  former 
ftt  $315,492.46.  During  the  pendency  of  the  suit,  Thompson  loaned  Ben  Holladay 
six  thousand  dollars,  and  took  from  Holladay  a  chattel  mortgage  on  certain  shares 
of  stock.  At  the  time  of  this  transaction,  Thompson  was  receiver  in  the  suit  of 
Ben  V.  Job,  HoOaday,  and  as  such  receiver  had  the  shares  of  stock  in  hiaown  hands. 
Subsequent  to  the  rendition  of  the  final  decree  of  the  Supreme  Court,  and  after 
the  suit  had  been  remanded  to  the  Circuit  Court,  the  parties  to  the  suit  entered 
into  a  stipulation  whereby  certain  property  was  released  from  the  lien  of  the 
decree  and  appUed  to  the  payment  of  the  debts  of  Ben  Holladay.  Various 
deductions  were  made  by  creditors  of  Holladay,  and  his  time  of  the  redemption 
of  said  property  extended  from  ninety  days  to  three  years.  This  suit  was  brought 
to  foreclose  the  mortgage  held  by  Thompson,  and  to  restrain  the  receivers 
appointed  in  the  Holladay  suit,  and  who  were  still  acting  and  in  possession  of 
various  property,  including  the  mortgaged  stock,  Arom  selling  said  stock  to 
satisfy  any  other  claim  against  Holladay,  until  all  other  property  covered  by  the 
decree  had  been  sold.  Held,  that  the  parties  to  the  suit  of  EoUaday  v.  HoUaday 
had  tfa6  right  to  make  any  stipulation  they  might  desire,  releasing  a  part  or  the 
whole  of  the  property  aifected  by  the  decree.  That  such  stipulation  did  not,  by 
keeping  the  property  in  the  hands  of  the  receivers,  operate  to  hinder  or  delay 
creditors,  in  violation  of  the  statute  in  regard  to  fhtudulent  transfers.  That  the 
Circuit  Court  had  tha  right  to  continue  the  receivers  in  office,  and  their.right  to 
the  custody  of  the  property  and  the  policy  of  the  act  could  not  be  inquizisd  into  in  a 
collateral  proceeding.  That  the  oourt,  in  the  case  of  EoUaday. y.  EoUaday,  had 
the  right,  after  having  found  the  deeds  in  question  to  be  mortgages,  to  direct 
that  the  property  be  sold  to  satisfy  the  indebtedness,  but  could  not  thereby 
obange  the  time  or  terms  of  redemption  as  estabUahed  by  statute.    Thai  any 
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BECEIVEBS  (Continued). 

person  having  a  claim  against  Holladay  ia  entitled,  apon  obtaining  leare  of  the 
Circuit  Court,  to  maintain  suit  againat  the  reoelTera  in  their  official  capacity,  in 
order  to  affect  property  under  their  control,  and  that  the  property  in  the  hands 
of  the  receivers  would  not  be  affected  by  an  action  against  Holladay  alone. 
That  Thompson  could  not  lawfully,  while  acting  as  reoeiTer,  appointed  by  the 
court,  take  a  mortgage  from  a  party  in  the  proceeding  upon  property  in  hia 
custody  as  such  receiver.  That  Thompson  was  entitled  to  a  decree  for  the 
amount  of  his  debt  against  Ben  Holladay  personally,  and  the  receivers  in  their 
official  capacity.  (Lobd,  C.  J.,  specially  concurring.)  Thompson  could  not, 
while  receiver,  become  a  mortgagee  of  property  in  his  possession  as  aach 
receiver.  —  TJiompaon  t.  HoOaday,  84. 

BEFEREES. 

Btifulatiok.  —It  is  immaterial  that  the  appointment  of  a  referee  is  unaatbodBed, 
where  the  pai^ties  have  stipulated  that  the  testimony  taken  by  him  may  be  used 
in  the  trial  of  the  cause.— Ben^  v.  I3ng,  165. 

BEFORMATION  OF  CONTRACTS.    See  Equett. 

REPLEVIN. 

1.  Replevin —VzBDicT— JuiMMZin'. — In  an  action  of  replevin,  a  verdict  is  insnift- 
cient  to  authorize  a  Judgment  for  either  party  which  finds  that  the  plaintiff  is 
entitled  io  three  flftiis  of  each  and  every  pile  of  lumber  described  in  complaint, 
or  the  value  thereof,  and  that  the  remainder  belongs  to  plaintiffs.  Replevin 
will  not  lie  for  an  undivided  part  of  a  number  of  piles  of  lumber.  {GuiMe  v. 
Wotig  Fook,  IS  Or.  677,  approved  and  followed.)— PAipps  v.  Ihylor,  484. 

9L  Save.— When  the  plaintiff  alleged  that  he  was  the  owner  and  entitled  to  the 
possession  of  the  property  in  controversy,  which  allegations  were  denied,  a  ver- 
,^t  is  insuiBcient  to  authorise  a  judgment  which  is  silent  as  to  the  ownership 
.cff  the  property.    It  leaves  that  issue  undetermined.  — -  Id, 

,8.  AiffESVJiTm  JuDOXEiiT.— In  an  action  of  replevin,  a  plaintiff  is  only  entitled  to 
an.  alternative  judgment  upon  a  verdict  in  his  fsvor,  if  the  property  has  not  been 
.delivered  to  him.  If,  during  the  progress  of  the  action  the  property  has  been 
•deKveredi  to  him*  a  judgment  in  his  favor  settles  his  right  to  it,  and  it  then  being 
in  his  possessiPA,  the  alternative  judgment  is  unauthorized.  (Hill's  Code, 
^  214.)^  Jd. 

4.  gAMZ. — Iji  said  action,  the  plsintiff  may  recover  distinct  parcels,  or  a  part  of  the 
sepsrate  articles  sncd  for,  and  the  defendant  preyail  as  to  the  others ;  but  he 
cannot  recover  undivided  portions  of  entire  and  distinct  lots. — Id, 

BES  ADJTJBICATA. 

FoBMEB  AppEAii— Law  of  tbm  C4Eb-*The  ruling  of  this  court  on  the  former 
appeal  has  become  the  law  of  the  CBB^-^Budd  y.  MuUnomah  SU  By,  Co.,  404. 

REVIEW.    See  CxBnoBABL 

ROADS. 

1.  RoASM,  I^BiVATB.— A  petitioner  having  pursued  the  mode  pointed  out  by  the 
Code  A^ct  of  1876  (Sees.  Laws),  becomes  entitled  to  the  road  as  a  matter  of  ri^t. 
—DouglaM  County  v.  Clark,  8. 
a.  Saxe.— A  bond  exacted  by  the  County  Court  to  ihdenmify  the  oounty  against 
the  expenses  of  location,  and  damages  assessed,  Is  void  as  being  contrary  to  pub- 
lie  policy. —/d. 
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BOADS  (Continned). 
8.  Sake.  —The  County  Coart  has  no  anfhority  to  take  sach  a  bond  under  section  1, 

Miflo.  Laws.    That  section  refers  only  to  corporate  afiEkirs. — Id. 
i.  Bajib.  —  The  power  of  locating  a  private  road  is  entirely  of  a  public  nature.  -^  Id, 
6.  Appeal  raoif  Assessmbivt  of  Daxages— When  it  Libs.  —  Under  section  4069  of 

Hill's  Code,  an  appeal  ties  to  the  Circuit  Court  from  the  assessment  of  damages, 

within  twenty  days  after  the  report  is  adopted  by  the  County  Court.— ITamm^ 

T.  Folk  County,  678. 

6.  Obdsb  of  CouiffTy  Coxtbt— Effeot  Tsebeof.  —  The  legal  effect  of  the  order  of 
the  County  Court  adopting  the  report,  but  refusing  to  establish  the  road  as  a 
public  highway,  unless  the  petitioners  first  paid  the  damages,  was  to  declare  in 
e£fect  that  such  road  was  not  of  sufficient  public  utiUty  to  require  the  county  to 
pay  such  damages. —id. 

7.  Rbasonable  Time— Compliance  bt  PvrrnoNEBS.— After  the  making  of  such 
order  the  petitioners  had  a  reasonable  time  within  which  to  comply,  bnt  the 
appellant's  right  of  appeal  was  in  no  way  dependent  thereon.— JeL 

SALES. 

1.  Possession — Delitebt  of — What  is. — The  agent  of  appellants  bought  wheat 
in  a  warehouse  and  left  orders  for  its  deliyery  on  board  the  cars,  which  was  done, 
and  the  cars  placed  on  a  side  track  awaiting  transiwrtation.  In  this  condition 
the  defendants,  being  a  sheriff  and  his  deputy,  seized  the  wheat  by  virtue  of  a 
writ  of  replevin  sued  out  by  B.  &  B.,  who  asserted  title  thereto.  EeM,  the 
delivery  was  complete.  —  AUen  v.  Affee,  661. 

S.  Vendob — Tttlb  to  Pbopebty—  How  Divested.  —It  is  the  buyer's  own  fault  if 
he  is  so  negligent  as  not  to  ascertain  the  right  of  his  vendor  to  sell,  and  he  cannot 
successfully  invoke  his  bona  fides  to  protect  himself  fh>m  liability  to  the  true 
owner,  who  can  only  be  divested  of  his  right  or  title  to  his  proper^  by  his  own 
act.— F«toian  v.  LewiSy  639. 

8.  Possession,  Unauthobized— What  is— Convebsion  of  Chatteui.— A  posses- 
sion taken  under  a  purchase  f^om  one  without  title,  and  who  has  himself  been 
guilty  of  a  conversion  in  disposing  of  the  goods  or  chattels,  is  a  possession 
unauthorized  and  wrongful  at  its  inception,  and  which,  in  the  absence  of  evil 
intent  in  the  purchaser,  cannot  make  rightfcil  or  lawful.— Jd. 

STATUTE  OP  FRAUDS. 

1.  StATDTES  of  FbAXTD— CoNTBAOTS,  WbTITEN— VeBBAL  MODinCATIONS  OF.— The 

statutes  of  this  State  make  a  contract  not  to  be  performed  within  one  year  from 
the  making  thereof  void,  unless  the  same  is  in  writing.  Held,  in  an  action 
where  a  written  contract  had  been  modified  by  a  verbal  agreement,  which  verbal 
agreement  was  not  to  be  performed  within  one  year,  that  oral  evidence  was 
admissible,  in  an  action  thereon,  in  order  to  give  an  understanding  of  the 
surrounding  circumstances. — Keller  v.  Bley,  439. 

2.  Statute  of  Fbauds— Pabol  Pbomise  undeb.  —A  parol  promise  by  L.  to  appel- 
lants that  if  they  would  forbear  to  sue  H.  for  a  debt,  he,  L.,  would  within  a 
reasonable  time  pay,  or  cause  said  debt  to  be  paid  to  appellants,  in  considera- 
tion  whereof  the  appellants  refrained  from  suit,  held,  to  be  void  under  the 
Statute  of  Frauds. — Ovmp  y.  EaWersUidt,  866. 

STOCK.    See  Cobpobatiomb. 

SUBSCRIPTIONS.    See  CoBPOBAXiom. 

BUKMOKS.   See: 
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SUBETTBHIP. 

SuBETiEB— Pabol  BviOBWOE.— In  an  aetion  npon  a  written  contnet,  it  maj  be 
alleged  and  proven,  when  necessary,  that  one  or  more  of  BQOh  parties  signed  said 
contract  as  surety.— rAomjpson  ▼.  Coffmant  031. 

TAXiLTION. 

1.  Tazabub  Pbopebty— IimzBTEDiiXBS— How  Deducted  iboil— In  order  to  be 
allowed  a  deduction  for  indebtedness,  claimed  before  the  board  of  equalisation, 
the  statement  of  the  particular  indebtedness  must  be  made  and  sworn  to,  in 
accordance  with  section  2752  of  Hill's  Code.— Or»gpon  A  WaaMngUm  8av.  Bai,k 
▼.  CaUin,  842. 

2.  PABTT**WHE!r  CovHTT  vuBT  Bc— In  a  proceeding  to  oomet  an  emmeons 
assessment,  the  county  must  be  made  a  party  defendant. — Jd, 

TIDE-LANDS. 

1 .  TxDS-z.Ajn»,  What  ass.  -^  An  IsoUted  sand  bank  alternately  ooTOted  and  exposed 
by  tides,  situated  one  mile  from  the  Oregon  shore  in  the  Golnmbu  Biver,  and 
entirely  disconnected  from  the  main  buds,  is  not  tide>land  within  the  "WM>"'"g 
of  that  term.  — EUiott  t.  Stewart,  259. 

2.  Bahx.— The  term  "  tide-lands"  apply  to  those  lands  adjoining  main  land*  and 
periodically  covered  and  nncorered  by  the  rising  and  fUUng  tidea. — Id. 

TOBTS.    Bee  Damaoeb. 

TOWN  PLAT. 

Town  Plat.  ^  One  McOlnre.  in  1847,  laid  out  the  town  site  of  Astoria,  establiahing 
therein  a  street  known  as  '*  Hamilton  Street."  Subsequently,  Cyrus  Olney,  bar- 
ing bought  the  land,  prepared  and  had  recorded  a  second  map  of  said  town 
known  as  "the  plat  or  map  of  McOlure's  Astoria,  as  extended  by  Cyrus  Olncy." 
By  said  map,  Hamilton  Street  was  abolished  and  laid  out  as  lots.  Prior  to  the 
making  of  the  latter  map,  Olney  sold  to  one  Monteith  certain  blocks  described 
and  numbered  in  the  McCluro  map,  which  adjoined  the  said  Hamilton  Street. 
Upon  a  suit  brought  to  enjoin  the  erection  of  buildings  upon  Hamilton  Stret  t 
by  grantees  of  Olney ;  held,  (1)  That  the  effect  of  the  map  or  plat  must  be 
determined  from  the  map  itself,  and  oral  testimony  cannot  be  iutrodnoed  to 
show  any  intent  on  the  part  of  Olney  when  he  made  it.  (2)  That  whether  a 
change  in  the  original  plat  of  the  town  of  Astoria,  or  simply  an  extension  of  the 
town  was  made  by  Olncy's  map,  must  be  determined  by  an  examination  of  the 
map,  not  from  the  name  given  it.  (3)  That  at  the  time  the  plat  was  made 
the  title  to  the  land  lying  between  high  and  low-water  mark  was  in  the  State, 
and  no  one  had  any  right  in  it  to  convey,  though  the  riparian  owner  might,  so 
far  as  he  himself  was  concerned,  dedicate  it  as  a  street,  and  so  conduct  hims*  If 
as  to  be  estopped  from  denying  the  dedication.  (4)  That  the  act  of  the  legisla- 
ture granting  the  fee  of  the  streets  in  Astoria  to  the  city  only  contemplated  such 
streets  as  were  in  existence,  not  such  as  had  been  vacated.— iSbbson  v.  Monieith, 
251. 

TRESPASS. 

1.  PiaADDTO— EviDsaoE.— In  an  action  to  recover  damages  for  a  trespass  alleged  to 
have  been  committed  on  the  south  half  of  a  certain  land  claim,  evidence  of  the 
wrong  must  be  confined  to  the  particular  tract  of  land  described  in  the 
complaint.  -Jennings  v.  Meldrum,  629. 

2.  EviDEVGB  '  TrruB  bt  Adtebsb  PoesEssioN.  —In  such  case,  it  is  not  competent  to 
prove  title  to  another  parcel  of  land  outside  of  the  lines  of  the  particular  don*- 
tiou  claim,  by  proving  an  adverae  possession  for  more  than  ten  years  next  before 
the  commencement  of  the  suit.  —  Id, 
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TBESPA3S  (Continned). 

8.  Evidence — PuEADnro —  Where  the  plaintiff  by  her  pleading  limited  her  claim  to 
the  sonth  half  of  the  donation  land  claim  of  herself  and  husband,  it  is  not  com- 
petent to  prove  a  trespass  committed  on  the  Binearson  donation  claim,  though 
the  plaintiff  may  have  acquired  a  title  to  the  partionlar  place  where  the  trespass 
was  committed  by  adverse  possession. — Id, 

TROYEB.    See  CoMTEBSKOK, 

TBU8TS. 

1.  Tbubt,'  Resolxino —EviDBirGB  TO  EsTABLiBH.  ^The  court  will  not  dedare  %  trust 
where  one  of  the  parties  to  the  transaction  is  dead,  and  the  evidence  of  the  other 
— tJie  only  witness — is  uncertain  and  unsatisfactory,  and  a  long  time  is  sufibred 
to  elapse  before  the  commencement  of  the  suit.  —  Clark  v.  Pratt,  904. 

2.  TBTmr,  ITNCEBTAZMTr  of  Bekkpiciabies  nr  Case  of  Chabitabls. — In  case  of  a 
public  charitable  trust,  it  is  not  necessary  to  its  validity  that  the  beneficiaries 
should  be  known.  It  is  the  use  to  which  the  property  is  to  be  applied  and  nol 
the  particular  persons  to  be  benefited  which  the  law  regards.— 12a20y  ▼. 
UmatiUa  County,  172. 

8.  PuBuo  Gbaiotabub  Tbdrs.— Booh  trnsti  are  generally  fftTored  aod  Ubenllj 
construed  by  the  courts.^ Id. 
See  AooouMT,  2. 

UNDEBTAKIKOa    See  OoHTsnT)  OOOB. 

VENUE. 

CouBTS.— During  a  regular  term  of  the  (Krooit  Court  of  the  State  of  Oregon  for 
Baker  County,  the  district  judge,  Ison,  presiding,  and  conducting  a  trial  with  a 
Jury  drawn  from,  the  regular  panel,  a  Jury  was  drawn  by  Judge  Bird  of  the 
Seventh  Judicial  District,  and  a  trial  of  this  cause  had  at  a  place  other  than  the 
court-house.  Defendant  appeared,  and  without  objecting  to  the' Jurisdiction  of 
the  court  asked  for  a  continuance,  which  was  granted ;  upon  re-appearance  the 
defendant  objected  to  the  further  proceeding.  A  Jury  was  impaneled  and  a 
trial  had.  Beld,  (1)  That  there  was  po  authority  for  holding  more  than  one 
Circuit  Court  at  the  same  time  in  the  same  county.  (2)  That  the  judgment 
should  be  reversed,  as  it  appears  that  the  trial  was  not  had  at  the  place  desig- 
nated by  law,  and  it  does  not  appear  that  the  place  where  it  was  had,  had  been 
properly  selected  or  designated.  And  appellant  had  no  opnortunity  for  defense. 
Baiaiey  v.  Baisley,  183. 

VERDICT. 

1.  Case  xh  Judokezit.  — -  Where  the  entire  tenor  of  the  complaint  showed  the  object 
of  the  action  was  to  recover  damages  for  the  wrongful  deprivation  of  the  use  of 
land,  the  oourt  will  give  it  that  construction  after  verdict,  although  the  gains 
from  the  use  of  the  lands  are  called  jwq/Ws.— TTifler  v.  Oregon  B,  A  N,  Co., 
153. 

2.  Pbebuiptiotib  afteb  Vsbdiot. — If  the  complaint  contains  any  allegations  under 
which  any  evidence  might  have  been  introduced  which  would  have  aathorlaed 
the  verdict  given,  this  court  is  bound  to  presume  that  such  evidence  was  aotoaUj 
faitroduced,  and  that  the  verdict  was  based  thereon. —J<2. 

See  Appbal;  Jmr  akd  Jubobb;  Jobskcbb'  Ooxmn. 


682  Wills, 

warehousemen. 

1.  Bailmkht—  Biobt  or  DspoerroB.  —The  depodt  of  wheat  in  a  wurehoofle,  which 
has  been  mingled  with  the  wheat  of  other  persons  in  a  common  mass,  is  a  bail- 
ment, and  the  depositor  does  not  lose  his  right  thereby  to  reclaim  it  ^MoBee 
V.  Ceasar,  62. 

^.  Daxaoes  fob  Covyxbsion.— Where  a  warehoiueman  ships  wheat  to  a  third 
party,  without  the  consent  of  the  depositor,  snch  depositor  is  not  estopped  from 
claiming  damages'for  its  conTorsioni  unless  by  acquiescing  in  the  acts  of  the 
warehouseman,  he  has  misled  such  third  party.  —  Id. 

8.  Wabehoubemait— DEXAifD— When  NECESfiABT.—>  Where  wheat  was  purchased 
fh)m  one  without  title,  and  the  possession  thereof  is  giren  the  purchaser  from  a 
warehouseman,  on  the  order  of  the  seller  and  without  the  consent  of  the 
depositor  of  such  wheat,  heldt  that  no  previous  demand  is  necessary  to  iwimti^mw 
an  action  of  trover  for  its  wrongful  conTersion.  —  Velinan  v.  Lewis,  589. 


WATEB8. 

1.  Afpbofbiation  of  Wateb— EviDJBMCK  BnAXisxD.^ IMl  T.  Tobnan,  12  Or.  289, 
involving  the  same  questions  on  substantially  the  same  evidence,  approved  and 
followed.  —  Tblman  v.  Casey,  83. 

2.  Pbescbxftive  Bight— Mat  Subobdinaxb  ot&kb  Bights.— When  the  phintiif 
had  a  prescriptive  right  to  the  use  of  certain  quantities  of  water  between  fixed 
dates,  upon  the  public  lands  of  the  United  States,  one  who  succeeds  to  the  title 
of  the  United  States  takes  it  subject  to  the  righto  of  such  appropriator,  and 
cannot  complain. — Jd, 

8.  PowEK  OF  CouBT  mTDEB  FoBMEB  Dbobbe.  — A  prcviouB  dccrec  had  determined 
and  settled  the  rights  of  certain  of  the  parties  in  the  water  in  controversy. 
Eeldt  that  the  court  below  had  the  power,  and  upon  proper  application  made 
for  that  purpose,  it  would  fully  execute  such  decree,  and  if  necessary,  prescribe 
the  method  of  measuring  the  water. — Id. 

4.  Wateb-ooxtbse— Chavneub.— An  instruction  that  if  the  Jury  found  that  the 
waters  of  Mill  Creek  flowed  through  the  same  slough,  ditch,  or  channel  on  the 
lands  of  plaintiff  during  the  two  years  preceding  the  commencement  of  the  action 
that  they  had  been  running  in  for  twenty  years  before  that  time,  then  such 
slough,  ditch,  or  channel  was  for  the  purposes  of  the  action  the  channel  of  Mill 
Creek,  and  its  banks  the  banks  of  Mill  Creek,  within  the  meaning  of  a  complaint, 
alleging  that  the  defendant  had  overflowed  said  Mill  Creek  to  the  damage  of 
plaintiff's  premises,  coupled  with  an  instruction  that  if  one  diverts  the  waters  of 
a  stream  by  artificial  means,  he  is  bound  to  take  care  of  the  same  until  it  returns 
to  its  natural  bed.  JSfeW,  to  be  correct.—  Tucker  v.  Salem  Flouring  2£iU8  Co,, 
681. 

5.  Pleadings— Pboof—Vabianob.— Evidence  that  the  appellants  wrongfully 
caused  the  waters  of  Santiam  Biver  to  flow  into  an  artificial  channel,  constructed 
twenty  years  before  the  alleged  wrongful  act,  and  which  had  become  the  chann^ 
of  "  Mill  Creek,"  is  sufficient  to  sustain  a  charge  in  the  complaint  of  having 
caused  the  waters  of  the  Santiam  Biver  to  flow  "into  MiU  Creek,"  thereby 
damaging  plaintiff,  etc. — icl. 

Bee  TjarmcnxaiB, 


WAYS.    See  BoASS. 

WILLS.   Bee  Ezbodtqbb  ihd  ADimnnBAxoB& 
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WITNESSES. 

1.    PBOVEanONAIi  WrtNBaS— DiBOLOSUBBOVFaCZB  LkABHZD  PBOFEaSIONALLT.  —  A 

physician  cannot  without  tho  consent  of  hia  patient  be  questioned  oonceming 
any  facts  learned  by  him  in  the  course  of  his  professional  employment.— JS^ttfy 
▼.  Eighfield,  277. 

8.    EVIDXNCE  —  ReADIKO  a  Mxif OBARDXJIC  OF  FAOIB  BT  WiXMBSS  BETOBE  OOINO  on  TBS 

WxxNEHS  Staztd.  —  Eyideuoe  giren  by  a  witness  is  not  incompetent,  for  the  rear 
son  that  before  going  on  the  witness  stand  he  refreshed  his  memory  by  reading 
a  narrative  of  the  facts  written  by  another.  Such  an  objection  goes  to  the 
weight  of  the  evidence,  the  credit  which  it  ought  to  receive,  and  not  to  its  com- 
petency. Here  the  witness  had  some  knowledge  of  the  facts— how  much  does 
not  appear — before  looking  at  the  memorandum. — Staie  v.  Moran,  262. 
8.  Aflsuupsrr— Evidence,  Hkabsat.— In  an  action  for  the  value  of  some  tools 
sold,  a  list  of  the  tools  made  by  a  person  whose  only  knowledge  of  its  correct- 
ness was  hearsay,  was  offered  to  show  their  value,  field,  the  court  properly 
refused  the  testimony.  -^KeOer  y.  Bley,  429. 
Bee  EnzxKNOE. 
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